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PREFACE

 
 
The federal procedural system flows from four major sources of law: (1) the Constitution of the United States,
(2) the Federal Rules (of Civil Procedure and Appellate Procedure), (3) the Judiciary Code (collected in Title
28 of the United States Code), and (4) cases applying and interpreting these three bodies of law. This
supplement contains examples of all four sources: the first three in Part I and case law in Part II. This volume
is intended to serve as a rules supplement for any civil procedure course. The statutes and rules reflect
amendments through December 1, 2017.
 

Stephen C. Yeazell
Joanna C. Schwartz

December 2017
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NOTE ON THE FEDERAL RULES OF CIVIL PROCEDURE

 
 
The Federal Rules of Civil Procedure govern the conduct of civil trials in federal courts. Their authority
comes from Congress, but, unlike the Judiciary Code (Title 28 of the United States Code, found at page 197
of this supplement), the Rules are not a product of direct congressional legislation. Instead Congress has
enacted 28 U.S.C. §2072 (the Rules Enabling Act), which authorizes the Supreme Court to promulgate rules
of procedure.

Although the Rules Enabling Act gives the Supreme Court power to promulgate the Rules, the Justices
do not in practice do the actual drafting. That process instead occurs in committees of the Judicial
Conference, a supervisory and administrative arm of the federal courts. In 1988 a set of amendments to 28
U.S.C. §§2072-2074 formalized this committee process. Under these provisions the Judicial Conference
appoints a standing committee on rules of practice, procedure, and evidence. This standing committee screens
all recommendations for consistency. The Judicial Conference may also appoint committees with a more
defined jurisdiction—for example, civil rules, rules of evidence, bankruptcy rules. Judges, practitioners, and
scholars are appointed to these advisory committees. Each advisory committee considers proposals for
amendments to the Rules, circulates drafts of proposed amendments to members of the bench and bar, holds
public hearings and revises in light of the comments received, and then transmits the revised proposals to the
Committee on Practice and Procedure, which reports to the Judicial Conference, which in turn recommends
changes to the Supreme Court. In recent years the process surrounding Rules amendments has become more
“transparent”—open to public and professional comment—and simultaneously slower and more contested.

The Court, if it concurs with the proposals, officially promulgates the revised Rules by May 1, to take
effect on December 1 of the same year if Congress does not act in the meantime. The Court has rarely
rejected outright a Rules amendment recommended by the Judicial Conference (although several Justices have
on occasion dissented from the promulgation of various sets of amendments).

Like the Supreme Court, Congress has usually acceded to the recommendations of the Judicial
Conference. As with the Court, however, there have been exceptions. In the instance of the 1993
amendments, Congress came very close to exercising its power of disapproval in connection with the discovery
rules; a bill that would have blocked the implementation of those proposals passed the House of
Representatives and died in the Senate only when that body adjourned without having acted on it.

The original Rules were promulgated in 1938. Since then there have been significant revisions in 1948,
1961, 1963, 1966, 1970, 1983, 1985, 1987, 1991, 1993, 1995, 2000, 2003, 2006, 2007, and 2015 (with
technical amendments in 1971, 1975, 1996, 1997, 1999, 2001, 2002, 2005, 2009, and 2010). The most
important changes in the past 50 years have been:

the 1966 amendments, which revised the rules for joinder of claims and parties;
the 1970 amendments, which revamped discovery procedures;
the 1983 amendments, which strengthened judicial control over the pretrial process and stiffened sanctions

provisions;
the 1993 amendments, which changed the conception of service of process and discovery and revised the
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sanctions provisions of Rule 11;
the 2000 amendments, which further altered the rules for discovery and rewrote the Supplemental

Admiralty Rules;
the 2003 amendments, which revised Rule 23, governing class actions, and rewrote the rules governing jury

instructions and special masters;
the 2006 amendments, which rewrote the discovery rules to deal with the special challenges of discovery in

a digital environment; and
the 2015 amendments, which rewrote both the basic discovery rules and further addressed discovery

sanctions in a digital environment.
During the past decades, as the amendment process changed different rules at different times, the

Committee on Practice and Procedure became concerned that the rules were not as clear stylistically as they
might be. From this concern came a thoroughgoing stylistic revision that became effective in December 2007.
This stylistic revision changed both the language and the appearance of scores of rules, but, pursuant to the
committee's charge, is not supposed to work any substantive change except where one is specifically noted. In
its report to the Chief Justice (recall that the Court officially promulgates amended rules), the Committee on
Rules of Practice and Procedure summarized the principles underlying the restyling project:
 

The style project is intended to clarify, simplify, and modernize expression, without changing the
substantive meaning of the Civil Rules. To accomplish these objectives, the advisory committee used
formatting changes to achieve clearer presentation; reduced the use of inconsistent and ambiguous words;
minimized the use of redundant words and terms; and removed words and terms that were outdated.

Formatting changes made the dense, block paragraphs and lengthy sentences of the current rules much
easier to read. The advisory committee broke the rules down into constituent parts, using progressively
indented paragraphs with headings and substituting vertical for horizontal lists.…

The restyled rules reduce the use of inconsistent terms that say the same thing in different ways. The
seventy years of adding new rules and amending rules led to inconsistent words and terms. For example,
the present rules use “for cause shown,” “upon cause shown,” “for good cause,” and “for good cause
shown.” … The restyled rules reduce inconsistency by using the same words to express the same meaning.
…

The restyled rules also minimize the use of inherently ambiguous words. For example, the word “shall”
can mean “must,” “may,” or “should,” depending on context.… The restyled rules replace “shall” with
“must,” “may,” or “should,” depending on which one the context and established interpretation make
correct in each rule.

The rules have numerous “intensifiers,” expressions that might seem to add emphasis but instead state
the obvious and create negative implications for other rules. For example, some of the current rules use the
words “the court may, in its discretion.” “May” means “has the discretion to”; “in its discretion” is a
redundant intensifier. . . .

Outdated and archaic terms and concepts were removed. . . .
The advisory committee declined to make more sweeping changes to the rules that might have

resulted in improvements but would have burdened the bar and bench. The advisory committee did not
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change any rule numbers, even though some of the rules might benefit from repositioning. Although some
subdivisions have been rearranged within some rules to achieve greater clarity and simplicity, the advisory
committee took care that commonly used and cited subdivisions retain their current designations.…
Words and terms that have acquired special status from years of interpretation were retained. For example,
there is no revision of the term “failure to state a claim upon which relief can be granted.”

 
When the Rules Advisory Committee promulgates a new or revised Rule, it typically includes a set of

Notes, which act as a kind of legislative history for the Rule, and are occasionally so cited by courts
interpreting the Rules. This supplement reproduces heavily edited portions of some of these Notes. Because
the Restyling project culminating in the 2007 revision of the Rules renumbered many Rules, the original
Notes sometimes refer to portions of Rules that now have different numbers. Because the Advisory
Committee has made it clear that, except where explicitly noted, the restyling is intended to clarify, not to
alter the content of the Rules, the Notes for previous revisions should still provide guidance. They are
therefore included in this supplement, and, where the current numbering differs from that at the time of the
revision, the current number is noted in [brackets].

The Rules have been influential beyond the federal courts. States previously adopted the Federal Rules
outright—at one count about 35 of the 50 states had done so. A more recent study found no states that still
adopted the Federal Rules outright, but the federal rules remain influential at the state level. Accordingly,
many lawyers who practice primarily in state courts will find their procedural systems similar or nearly
identical to the Federal Rules.
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FEDERAL RULES OF CIVIL PROCEDURE FOR THE UNITED
STATES DISTRICT COURTS

As Amended Through December 1, 2017
 

TABLE OF RULES

I.   Scope of Rules; Form of Action
 

Rule
1.   Scope and Purpose
2.   One Form of Action

II.   Commencing an Action; Service of Process, Pleadings, Motions, and Orders
 

Rule
3.   Commencing an Action
4.   Summons

(a)   Contents; Amendments
(b)   Issuance
(c)   Service
(d)   Waiving Service
(e)   Serving an Individual Within a Judicial District of the United States
(f)   Serving an Individual in a Foreign Country
(g)   Serving a Minor or an Incompetent Person
(h)   Serving a Corporation, Partnership, or Association
(i)   Serving the United States and Its Agencies, Corporations, Officers, or Employees
(j)   Serving a Foreign, State, or Local Government
(k)   Territorial Limits of Effective Service
(l)   Proving Service
(m)   Time Limit for Service
(n)   Asserting Jurisdiction over Property or Assets

4.1   Serving Other Process
(a)   In General
(b)   Enforcing Orders: Committing for Civil Contempt

5.   Serving and Filing Pleadings and Other Papers
(a)   Service: When Required
(b)   Service: How Made
(c)   Serving Numerous Defendants
(d)   Filing
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5.1.   Constitutional Challenge to a Statute—Notice, Certification, and Intervention
(a)   Notice by a Party
(b)   Certification by the Court
(c)   Intervention; Final Decision on the Merits
(d)   No Forfeiture

5.2.   Privacy Protection for Filings Made with the Court
(a)   Redacted Filings
(b)   Exemptions from the Redaction Requirement
(c)   Limitations on Remote Access to Electronic Files; Social-Security Appeals and Immigration

Cases
(d)   Filings Made Under Seal
(e)   Protective Orders
(f)   Option for Additional Unredacted Filing Under Seal
(g)   Option for Filing a Reference List
(h)   Waiver of Protection of Identifiers

6.   Computing and Extending Time; Time for Motion Papers
(a)   Computing Time
(b)   Extending Time
(c)   Motions, Notices of Hearing, and Affidavits
(d)   Additional Time After Certain Kinds of Service

III.   Pleadings and Motions
 

Rule
7.   Pleadings Allowed; Form of Motions and Other Papers

(a)   Pleadings
(b)   Motions and Other Papers

7.1   Disclosure Statement
(a)   Who Must File; Contents
(b)   Time to File; Supplemental Filing

8.   General Rules of Pleading
(a)   Claim for Relief
(b)   Defenses; Admissions and Denials
(c)   Affirmative Defenses
(d)   Pleading to Be Concise and Direct; Alternative Statements; Inconsistency
(e)   Construing Pleadings

9.   Pleading Special Matters
(a)   Capacity or Authority to Sue; Legal Existence
(b)   Fraud or Mistake; Conditions of Mind
(c)   Conditions Precedent
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(d)   Official Document or Act
(e)   Judgment
(f)   Time and Place
(g)   Special Damages
(h)   Admiralty or Maritime Claim

10.   Form of Pleadings
(a)   Caption; Names of Parties
(b)   Paragraphs; Separate Statements
(c)   Adoption by Reference; Exhibits

11.   Signing Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions
(a)   Signature
(b)   Representations to the Court
(c)   Sanctions
(d)   Inapplicability to Discovery

12.   Defenses and Objections: When and How Presented; Motion for Judgment on the Pleadings;
Consolidating Motions; Waiving Defenses; Pretrial Hearing
(a)   Time to Serve a Responsive Pleading
(b)   How to Present Defenses
(c)   Motion for Judgment on the Pleadings
(d)   Result of Presenting Matters Outside the Pleadings
(e)   Motion for More Definite Statement
(f)   Motion to Strike
(g)   Joining Motions
(h)   Waiving and Preserving Certain Defenses
(i)   Hearing Before Trial

13.   Counterclaim and Crossclaim
(a)   Compulsory Counterclaim
(b)   Permissive Counterclaim
(c)   Relief Sought in a Counterclaim
(d)   Counterclaim Against the United States
(e)   Counterclaim Maturing or Acquired After Pleading
(f)   [Abrogated]
(g)   Crossclaim Against a Coparty
(h)   Joining Additional Parties
(i)   Separate Trials; Separate Judgments

14.   Third-Party Practice
(a)   When a Defending Party May Bring In a Third Party
(b)   When a Plaintiff May Bring In a Third Party
(c)   Admiralty or Maritime Claim

15.   Amended and Supplemental Pleadings
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(a)   Amendments Before Trial
(b)   Amendments During and After Trial
(c)   Relation Back of Amendments
(d)   Supplemental Pleadings

16.   Pretrial Conferences; Scheduling; Management
(a)   Purposes of a Pretrial Conference
(b)   Scheduling
(c)   Attendance and Matters for Consideration at a Pretrial Conference
(d)   Pretrial Orders
(e)   Final Pretrial Conference and Orders
(f)   Sanctions

IV.   Parties
 

Rule
17.   Plaintiff and Defendant; Capacity; Public Officers

(a)   Real Party in Interest
(b)   Capacity to Sue or Be Sued
(c)   Minor or Incompetent Person
(d)   Public Officer’s Title and Name

18.   Joinder of Claims
(a)   In General
(b)   Joinder of Contingent Claims

19.   Required Joinder of Parties
(a)   Persons Required to Be Joined if Feasible
(b)   When Joinder Is Not Feasible
(c)   Pleading the Reasons for Nonjoinder
(d)   Exception for Class Actions

20.   Permissive Joinder of Parties
(a)   Persons Who May Join or Be Joined
(b)   Protective Measures

21.   Misjoinder and Nonjoinder of Parties
22.   Interpleader

(a)   Grounds
(b)   Relation to Other Rules and Statutes

23.   Class Actions
(a)   Prerequisites
(b)   Types of Class Actions
(c)   Certification Order; Notice to Class Members; Judgment; Issues Classes; Subclasses
(d)   Conducting the Action
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(e)   Settlement, Voluntary Dismissal, or Compromise
(f)   Appeals
(g)   Class Counsel
(h)   Attorney’s Fees and Nontaxable Costs

23.1   Derivative Actions
(a)   Prerequisites
(b)   Pleading Requirements
(c)   Settlement, Dismissal, and Compromise

23.2   Actions Relating to Unincorporated Associations
24.   Intervention

(a)   Intervention of Right
(b)   Permissive Intervention
(c)   Notice and Pleading Required

25.   Substitution of Parties
(a)   Death
(b)   Incompetency
(c)   Transfer of Interest
(d)   Public Officers; Death or Separation from Office

V.   Disclosures and Discovery
 

Rule
26.   Duty to Disclose; General Provisions Governing Discovery

(a)   Required Disclosures
(b)   Discovery Scope and Limits
(c)   Protective Orders
(d)   Timing and Sequence of Discovery
(e)   Supplementing Disclosures and Responses
(f)   Conference of the Parties; Planning for Discovery
(g)   Signing Disclosures and Discovery Requests, Responses, and Objections

27.   Depositions to Perpetuate Testimony
(a)   Before an Action Is Filed
(b)   Pending Appeal
(c)   Perpetuation by an Action

28.   Persons Before Whom Depositions May Be Taken
(a)   Within the United States
(b)   In a Foreign Country
(c)   Disqualification

29.   Stipulations About Discovery Procedure
30.   Depositions by Oral Examination
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(a)   When a Deposition May Be Taken
(b)   Notice of the Deposition; Other Formal Requirements
(c)   Examination and Cross-Examination; Record of the Examination; Objections; Written

Questions
(d)   Duration; Sanction; Motion to Terminate or Limit
(e)   Review by the Witness; Changes
(f)   Certification and Delivery; Exhibits; Copies of the Transcript or Recording; Filing
(g)   Failure to Attend a Deposition or Serve a Subpoena; Expenses

31.   Depositions by Written Questions
(a)   When a Deposition May Be Taken
(b)   Delivery to the Officer; Officer’s Duties
(c)   Notice of Completion or Filing

32.   Using Depositions in Court Proceedings
(a)   Using Depositions
(b)   Objections to Admissibility
(c)   Form of Presentation
(d)   Waiver of Objections

33.   Interrogatories to Parties
(a)   In General
(b)   Answers and Objections
(c)   Use
(d)   Option to Produce Business Records

34.   Producing Documents, Electronically Stored Information, and Tangible Things, or Entering onto
Land, for Inspection and Other Purposes
(a)   In General
(b)   Procedure
(c)   Nonparties

35.   Physical and Mental Examinations
(a)   Order for an Examination
(b)   Examiner’s Report

36.   Requests for Admission
(a)   Scope and Procedure
(b)   Effect of an Admission; Withdrawing or Amending It

37.   Failure to Make Disclosures or to Cooperate in Discovery; Sanctions
(a)   Motion for an Order Compelling Disclosure or Discovery
(b)   Failure to Comply with a Court Order
(c)   Failure to Disclose, to Supplement an Earlier Response, or to Admit
(d)   Party’s Failure to Attend Its Own Deposition, Serve Answers to Interrogatories, or Respond to a

Request for Inspection
(e)   Failure to Provide Electronically Stored Information
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(f)   Failure to Participate in Framing a Discovery Plan

VI.   Trials
 

Rule
38.   Right to a Jury Trial; Demand

(a)   Right Preserved
(b)   Demand
(c)   Specifying Issues
(d)   Waiver; Withdrawal
(e)   Admiralty and Maritime Claims

39.   Trial by Jury or by the Court
(a)   When a Demand Is Made
(b)   When No Demand Is Made
(c)   Advisory Jury; Jury Trial by Consent

40.   Scheduling Cases for Trial
41.   Dismissal of Actions

(a)   Voluntary Dismissal
(b)   Involuntary Dismissal; Effect
(c)   Dismissing a Counterclaim, Crossclaim, or Third-Party Claim
(d)   Costs of a Previously Dismissed Action

42.   Consolidation; Separate Trials
(a)   Consolidation
(b)   Separate Trials

43.   Taking Testimony
(a)   In Open Court
(b)   Affirmation Instead of an Oath
(c)   Evidence on a Motion
(d)   Interpreter

44.   Proving an Official Record
(a)   Means of Proving
(b)   Lack of a Record
(c)   Other Proof

44.1   Determining Foreign Law
45.   Subpoena

(a)   In General
(b)   Service
(c)   Place of Compliance
(d)   Protecting a Person Subject to a Subpoena; Enforcement
(e)   Duties in Responding to a Subpoena
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(f)   Transferring a Subpoena-Related Motion
(g)   Contempt

46.   Objecting to a Ruling or Order
47.   Selecting Jurors

(a)   Examining Jurors
(b)   Peremptory Challenges
(c)   Excusing a Juror

48.   Number of Jurors; Verdict; Polling
(a)   Number of Jurors
(b)   Verdict
(c)   Polling

49.   Special Verdict; General Verdict and Questions
(a)   Special Verdict
(b)   General Verdict with Answers to Written Questions

50.   Judgment as a Matter of Law in a Jury Trial; Related Motion for a New Trial; Conditional Ruling
(a)   Judgment as a Matter of Law
(b)   Renewing the Motion After Trial; Alternative Motion for a New Trial
(c)   Granting the Renewed Motion; Conditional Ruling on a Motion for a New Trial
(d)   Time for a Losing Party’s New-Trial Motion
(e)   Denying the Motion for Judgment as a Matter of Law; Reversal on Appeal

51.   Instructions to the Jury; Objections; Preserving a Claim of Error
(a)   Requests
(b)   Instructions
(c)   Objections
(d)   Assigning Error; Plain Error

52.   Findings and Conclusions by the Court; Judgment on Partial Findings
(a)   Findings and Conclusions
(b)   Amended or Additional Findings
(c)   Judgment on Partial Findings

53.   Masters
(a)   Appointment
(b)   Order Appointing a Master
(c)   Master’s Authority
(d)   Master’s Orders
(e)   Master’s Reports
(f)   Action on the Master’s Order, Report, or Recommendations
(g)   Compensation
(h)   Appointing a Magistrate Judge

VII.   Judgment
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Rule
54.   Judgment; Costs

(a)   Definition; Form
(b)   Judgment on Multiple Claims or Involving Multiple Parties
(c)   Demand for Judgment; Relief to Be Granted
(d)   Costs; Attorney’s Fees

55.   Default; Default Judgment
(a)   Entering a Default
(b)   Entering a Default Judgment
(c)   Setting Aside a Default or a Default Judgment
(d)   Judgment Against the United States

56.   Summary Judgment
(a)   Motion for Summary Judgment or Partial Summary Judgment
(b)   Time to File a Motion
(c)   Procedures
(d)   When Facts Are Unavailable to the Nonmovant
(e)   Failing to Properly Support or Address a Fact
(f)   Judgment Independent of the Motion
(g)   Failing to Grant All the Requested Relief
(h)   Affidavit or Declaration Submitted in Bad Faith

57.   Declaratory Judgment
58.   Entering Judgment

(a)   Separate Document
(b)   Entering Judgment
(c)   Time of Entry
(d)   Request for Entry
(e)   Cost or Fee Awards

59.   New Trial; Altering or Amending a Judgment
(a)   In General
(b)   Time to File a Motion for a New Trial
(c)   Time to Serve Affidavits
(d)   New Trial on the Court’s Initiative or for Reasons Not in the Motion
(e)   Motion to Alter or Amend a Judgment

60.   Relief from a Judgment or Order
(a)   Corrections Based on Clerical Mistakes; Oversights and Omissions
(b)   Grounds for Relief from a Final Judgment, Order, or Proceeding
(c)   Timing and Effect of the Motion
(d)   Other Powers to Grant Relief

21



(e)   Bills and Writs Abolished
61.   Harmless Error
62.   Stay of Proceedings to Enforce a Judgment

(a)   Automatic Stay; Exceptions for Injunctions, Receiverships, and Patent Accountings
(b)   Stay Pending the Disposition of a Motion
(c)   Injunction Pending an Appeal
(d)   Stay with Bond on Appeal
(e)   Stay Without Bond on an Appeal by the United States, Its Officers, or Its Agencies
(f)   Stay in Favor of a Judgment Debtor Under State Law
(g)   Appellate Court’s Power Not Limited
(h)   Stay with Multiple Claims or Parties

62.1   Indicative Ruling on a Motion for Relief That Is Barred by a Pending Appeal
(a)   Relief Pending Appeal
(b)   Notice to the Court of Appeals
(c)   Remand

63.   Judge’s Inability to Proceed

VIII.   Provisional and Final Remedies

Rule
64.   Seizing a Person or Property

(a)   Remedies Under State Law—In General
(b)   Specific Kinds of Remedies

65.   Injunctions and Restraining Orders
(a)   Preliminary Injunction
(b)   Temporary Restraining Order
(c)   Security
(d)   Contents and Scope of Every Injunction and Restraining Order
(e)   Other Laws Not Modified
(f)   Copyright Impoundment

65.1.   Proceedings Against a Surety
66.   Receivers
67.   Deposit into Court

(a)   Depositing Property
(b)   Investing and Withdrawing Funds

68.   Offer of Judgment
(a)   Making an Offer; Judgment on an Accepted Offer
(b)   Unaccepted Offer
(c)   Offer After Liability Is Determined
(d)   Paying Costs After an Unaccepted Offer

69.   Execution
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(a)   In General
(b)   Against Certain Public Officers

70.   Enforcing a Judgment for a Specific Act
(a)   Party’s Failure to Act; Ordering Another to Act
(b)   Vesting Title
(c)   Obtaining a Writ of Attachment or Sequestration
(d)   Obtaining a Writ of Execution or Assistance
(e)   Holding in Contempt

71.   Enforcing Relief For or Against a Nonparty

IX.   Special Proceedings

Rule
71.1.   Condemning Real or Personal Property

(a)   Applicability of Other Rules
(b)   Joinder of Properties
(c)   Complaint
(d)   Process
(e)   Appearance or Answer
(f)   Amending Pleadings
(g)   Substituting Parties
(h)   Trial of the Issues
(i)   Dismissal of the Action or a Defendant
(j)   Deposit and Its Distribution
(k)   Condemnation Under a State’s Power of Eminent Domain
(l)   Costs

72.   Magistrate Judges: Pretrial Order
(a)   Nondispositive Matters
(b)   Dispositive Motions and Prisoner Petitions

73.   Magistrate Judges: Trial by Consent; Appeal
(a)   Trial by Consent
(b)   Consent Procedure
(c)   Appealing a Judgment

74.   [Abrogated]
75.   [Abrogated]
76.   [Abrogated]

X.   District Courts and Clerks: Conducting Business; Issuing Orders

Rule
77.   Conducting Business; Clerk’s Authority; Notice of an Order or Judgment

(a)   When Court Is Open
(b)   Place for Trial and Other Proceedings
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(c)   Clerk’s Office Hours; Clerk’s Orders
(d)   Serving Notice of an Order or Judgment

78.   Hearing Motions; Submission on Briefs
(a)   Providing a Regular Schedule for Oral Hearings
(b)   Providing for Submission on Briefs

79.   Records Kept by the Clerk
(a)   Civil Docket
(b)   Civil Judgments and Orders
(c)   Indexes; Calendars
(d)   Other Records

80.   Stenographic Transcript as Evidence

XI.   General Provisions

Rule
81.   Applicability of the Rules in General; Removed Actions

(a)   Applicability to Particular Proceedings
(b)   Scire Facias and Mandamus
(c)   Removed Actions
(d)   Law Applicable

82.   Jurisdiction and Venue Unaffected
83.   Rules by District Courts; Judge’s Directives

(a)   Local Rules
(b)   Procedure When There Is No Controlling Law

84.   [Abrogated]
85.   Title
86.   Effective Dates

(a)   In General
(b)   December 1, 2007 Amendments

 
I.   Scope of Rules; Form of Action

Rule 1.   Scope and Purpose

These rules govern the procedure in all civil actions and proceedings in the United States district courts,
except as stated in Rule 81. They should be construed, administered, and employed by the court and the
parties to secure the just, speedy, and inexpensive determination of every action and proceeding.

As amended Dec. 29, 1948, eff. Oct. 20, 1949; Feb. 28, 1966, eff. July 1, 1966; Apr. 22, 1993, eff. Dec. 1,
1993; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 29, 2015, eff. Dec. 1, 2015.
 

ADVISORY COMMITTEE NOTES, 2015 AMENDMENT

 
Rule 1 is amended to emphasize that just as the court should construe and administer these rules to secure the just, speedy, and inexpensive
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determination of every action, so the parties share the responsibility to employ the rules in the same way. Most lawyers and parties
cooperate to achieve these ends. But discussions of ways to improve the administration of civil justice regularly include pleas to discourage
over-use, misuse, and abuse of procedural tools that increase cost and result in delay. Effective advocacy is consistent with—and indeed
depends upon—cooperative and proportional use of procedure. . . .

 
Rule 2.   One Form of Action

There is one form of action—the civil action.
As amended Apr. 30, 2007, eff. Dec. 1, 2007.

 
II.   Commencing an Action; Service of Process, Pleadings, Motions, and Orders

Rule 3.   Commencing an Action

A civil action is commenced by filing a complaint with the court.
As amended Apr. 30, 2007, eff. Dec. 1, 2007.

 
Rule 4.   Summons

(a) Contents; Amendments.
(1) Contents. A summons must:

(A) name the court and the parties;
(B) be directed to the defendant;
(C) state the name and address of the plaintiff’s attorney or—if unrepresented—of the plaintiff;
(D) state the time within which the defendant must appear and defend;
(E) notify the defendant that a failure to appear and defend will result in a default judgment

against the defendant for the relief demanded in the complaint;
(F) be signed by the clerk; and
(G) bear the court’s seal.

(2) Amendments. The court may permit a summons to be amended.

 
(b) Issuance. On or after filing the complaint, the plaintiff may present a summons to the clerk for

signature and seal. If the summons is properly completed, the clerk must sign, seal, and issue it to the plaintiff
for service on the defendant. A summons—or a copy of a summons that is addressed to multiple defendants—
must be issued for each defendant to be served.

 
(c) Service.
(1) In General. A summons must be served with a copy of the complaint. The plaintiff is responsible for

having the summons and complaint served within the time allowed by Rule 4(m) and must furnish the
necessary copies to the person who makes service.

(2) By Whom. Any person who is at least 18 years old and not a party may serve a summons and complaint.
(3) By a Marshal or Someone Specially Appointed. At the plaintiff’s request, the court may order that service

be made by a United States marshal or deputy marshal or by a person specially appointed by the court. The
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court must so order if the plaintiff is authorized to proceed in forma pauperis under 28 U.S.C. §1915 or as a

seaman under 28 U.S.C. §1916.
 

(d) Waiving Service.
(1) Requesting a Waiver. An individual, corporation, or association that is subject to service under Rule

4(e), (f), or (h) has a duty to avoid unnecessary expenses of serving the summons. The plaintiff may notify
such a defendant that an action has been commenced and request that the defendant waive service of a
summons. The notice and request must:

(A) be in writing and be addressed:
(i) to the individual defendant; or
(ii) for a defendant subject to service under Rule 4(h), to an officer, a managing or general agent, or

any other agent authorized by appointment or by law to receive service of process;
(B) name the court where the complaint was filed;
(C) be accompanied by a copy of the complaint, 2 copies of the waiver form appended to this Rule 4,

and a prepaid means for returning the form;
(D) inform the defendant, using the form appended to this Rule 4, of the consequences of waiving and

not waiving service;
(E) state the date when the request is sent;
(F) give the defendant a reasonable time of at least 30 days after the request was sent—or at least 60

days if sent to the defendant outside any judicial district of the United States—to return the waiver; and
(G) be sent by first-class mail or other reliable means.

(2) Failure to Waive. If a defendant located within the United States fails, without good cause, to sign and
return a waiver requested by a plaintiff located within the United States, the court must impose on the
defendant:

(A) the expenses later incurred in making service; and
(B) the reasonable expenses, including attorney’s fees, of any motion required to collect those service

expenses.
(3) Time to Answer After a Waiver. A defendant who, before being served with process, timely returns a

waiver need not serve an answer to the complaint until 60 days after the request was sent—or until 90 days
after it was sent to the defendant outside any judicial district of the United States.

(4) Results of Filing a Waiver. When the plaintiff files a waiver, proof of service is not required and these
rules apply as if a summons and complaint had been served at the time of filing the waiver.

(5) Jurisdiction and Venue Not Waived. Waiving service of a summons does not waive any objection to
personal jurisdiction or to venue.
 

(e) Serving an Individual Within a Judicial District of the United States. Unless federal law provides
otherwise, an individual—other than a minor, an incompetent person, or a person whose waiver has been filed
—may be served in a judicial district of the United States by:

(1) following state law for serving a summons in an action brought in courts of general jurisdiction in the
state where the district court is located or where service is made; or

26



(2) doing any of the following:
(A) delivering a copy of the summons and of the complaint to the individual personally;
(B) leaving a copy of each at the individual’s dwelling or usual place of abode with someone of suitable

age and discretion who resides there; or
(C) delivering a copy of each to an agent authorized by appointment or by law to receive service of

process.

 
(f) Serving an Individual in a Foreign Country. Unless federal law provides otherwise, an individual—

other than a minor, an incompetent person, or a person whose waiver has been filed—may be served at a place
not within any judicial district of the United States:

(1) by any internationally agreed means of service that is reasonably calculated to give notice, such as those
authorized by the Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents;

(2) if there is no internationally agreed means, or if an international agreement allows but does not specify
other means, by a method that is reasonably calculated to give notice:

(A) as prescribed by the foreign country’s law for service in that country in an action in its courts of
general jurisdiction;

(B) as the foreign authority directs in response to a letter rogatory or letter of request; or
(C) unless prohibited by the foreign country’s law, by:

(i) delivering a copy of the summons and of the complaint to the individual personally; or
(ii) using any form of mail that the clerk addresses and sends to the individual and that requires a

signed receipt; or
(3) by other means not prohibited by international agreement, as the court orders.

 
(g) Serving a Minor or an Incompetent Person. A minor or an incompetent person in a judicial district of

the United States must be served by following state law for serving a summons or like process on such a
defendant in an action brought in the courts of general jurisdiction of the state where service is made. A minor
or an incompetent person who is not within any judicial district of the United States must be served in the
manner prescribed by Rule 4(f)(2)(A), (f)(2)(B), or (f)(3).
 

(h) Serving a Corporation, Partnership, or Association. Unless federal law provides otherwise or the
defendant’s waiver has been filed, a domestic or foreign corporation, or a partnership or other unincorporated
association that is subject to suit under a common name, must be served:

(1) in a judicial district of the United States:
(A) in the manner prescribed by Rule 4(e)(1) for serving an individual; or
(B) by delivering a copy of the summons and of the complaint to an officer, a managing or general

agent, or any other agent authorized by appointment or by law to receive service of process and—if the
agent is one authorized by statute and the statute so requires—by also mailing a copy of each to the
defendant; or
(2) at a place not within any judicial district of the United States, in any manner prescribed by Rule 4(f)

for serving an individual, except personal delivery under (f)(2)(C)(i).
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(i) Serving the United States and Its Agencies, Corporations, Officers, or Employees.
(1) United States. To serve the United States, a party must:

(A)(i) deliver a copy of the summons and of the complaint to the United States attorney for the district
where the action is brought—or to an assistant United States attorney or clerical employee whom the
United States attorney designates in a writing filed with the court clerk—or

(ii) send a copy of each by registered or certified mail to the civil-process clerk at the United States
attorney’s office;
(B) send a copy of each by registered or certified mail to the Attorney General of the United States at

Washington, D.C.; and
(C) if the action challenges an order of a nonparty agency or officer of the United States, send a copy

of each by registered or certified mail to the agency or officer.
(2) Agency; Corporation; Officer or Employee Sued in an Official Capacity. To serve a United States agency or

corporation, or a United States officer or employee sued only in an official capacity, a party must serve the
United States and also send a copy of the summons and of the complaint by registered or certified mail to the
agency, corporation, officer, or employee.

(3) Officer or Employee Sued Individually. To serve a United States officer or employee sued in an
individual capacity for an act or omission occurring in connection with duties performed on the United States’
behalf (whether or not the officer or employee is also sued in an official capacity), a party must serve the
United States and also serve the officer or employee under Rule 4(e), (f), or (g).

(4) Extending Time. The court must allow a party a reasonable time to cure its failure to:
(A) serve a person required to be served under Rule 4(i)(2), if the party has served either the United

States attorney or the Attorney General of the United States; or
(B) serve the United States under Rule 4(i)(3), if the party has served the United States officer or

employee.

 
(j) Serving a Foreign, State, or Local Government.
(1) Foreign State. A foreign state or its political subdivision, agency, or instrumentality must be served in

accordance with 28 U.S.C. §1608.
(2) State or Local Government. A state, a municipal corporation, or any other state-created governmental

organization that is subject to suit must be served by:

 
(A) delivering a copy of the summons and of the complaint to its chief executive officer; or
(B) serving a copy of each in the manner prescribed by that state’s law for serving a summons or like

process on such a defendant.

 
(k) Territorial Limits of Effective Service.
(1) In General. Serving a summons or filing a waiver of service establishes personal jurisdiction over a

defendant:
(A) who is subject to the jurisdiction of a court of general jurisdiction in the state where the district
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court is located;
(B) who is a party joined under Rule 14 or 19 and is served within a judicial district of the United

States and not more than 100 miles from where the summons was issued; or
(C) when authorized by a federal statute.

(2) Federal Claim Outside State-Court Jurisdiction. For a claim that arises under federal law, serving a
summons or filing a waiver of service establishes personal jurisdiction over a defendant if:

(A) the defendant is not subject to jurisdiction in any state’s courts of general jurisdiction; and
(B) exercising jurisdiction is consistent with the United States Constitution and laws.

 
(l) Proving Service.
(1) Affidavit Required. Unless service is waived, proof of service must be made to the court. Except for

service by a United States marshal or deputy marshal, proof must be by the server’s affidavit.
(2) Service Outside the United States. Service not within any judicial district of the United States must be

proved as follows:
(A) if made under Rule 4(f)(1), as provided in the applicable treaty or convention; or
(B) if made under Rule 4(f)(2) or (f)(3), by a receipt signed by the addressee, or by other evidence

satisfying the court that the summons and complaint were delivered to the addressee.
(3) Validity of Service; Amending Proof. Failure to prove service does not affect the validity of service. The

court may permit proof of service to be amended.
 

(m) Time Limit for Service. If a defendant is not served within 90 days after the complaint is filed, the
court—on motion or on its own after notice to the plaintiff—must dismiss the action without prejudice
against that defendant or order that service be made within a specified time. But if the plaintiff shows good
cause for the failure, the court must extend the time for service for an appropriate period. This subdivision (m)
does not apply to service in a foreign country under Rule 4(f), 4(h)(2), or 4(j)(1), or to service of a notice under
Rule 71.1(d)(3)(A).
 

(n) Asserting Jurisdiction over Property or Assets.
(1) Federal Law. The court may assert jurisdiction over property if authorized by a federal statute. Notice

to claimants of the property must be given as provided in the statute or by serving a summons under this rule.
(2) State Law. On a showing that personal jurisdiction over a defendant cannot be obtained in the district

where the action is brought by reasonable efforts to serve a summons under this rule, the court may assert
jurisdiction over the defendant’s assets found in the district. Jurisdiction is acquired by seizing the assets under
the circumstances and in the manner provided by state law in that district.
 

Rule 4   Notice of a Lawsuit and Request to Waive Service of Summons.

(Caption)

To (name the defendant or — if the defendant is a corporation, partnership, or association — name an officer or agent
authorized to receive service):
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Why are you getting this?
A lawsuit has been filed against you, or the entity you represent, in this court under the number shown

above. A copy of the complaint is attached.
This is not a summons, or an official notice from the court. It is a request that, to avoid expenses, you

waive formal service of a summons by signing and returning the enclosed waiver. To avoid these expenses, you
must return the signed waiver within (give at least 30 days or at least 60 days if the defendant is outside any
judicial district of the United States) from the date shown below, which is the date this notice was sent. Two
copies of the waiver form are enclosed, along with a stamped, self-addressed envelope or other prepaid means
for returning one copy. You may keep the other copy.
 

What happens next?
If you return the signed waiver, I will file it with the court. The action will then proceed as if you had been

served on the date the waiver is filed, but no summons will be served on you and you will have 60 days from
the date this notice is sent (see the date below) to answer the complaint (or 90 days if this notice is sent to you
outside any judicial district of the United States).

If you do not return the signed waiver within the time indicated, I will arrange to have the summons and
complaint served on you. And I will ask the court to require you, or the entity you represent, to pay the
expenses of making service.

Please read the enclosed statement about the duty to avoid unnecessary expenses.
I certify that this request is being sent to you on the date below.

 
Date:___________________
 
___________________
(Signature of the attorney
or unrepresented party)
___________________
(Printed name)
___________________
(Address)
___________________
(E-mail address)
_________________________
(Telephone number)
 

Rule 4 Waiver of the Service of Summons.

(Caption)

To (name the plaintiff's attorney or the unrepresented plaintiff):
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I have received your request to waive service of a summons in this action along with a copy of the
complaint, two copies of this waiver form, and a prepaid means of returning one signed copy of the form to
you.

I, or the entity I represent, agree to save the expense of serving a summons and complaint in this case.
I understand that I, or the entity I represent, will keep all defenses or objections to the lawsuit, the court's

jurisdiction, and the venue of the action, but that I waive any objections to the absence of a summons or of
service.

I also understand that I, or the entity I represent, must file and serve an answer or a motion under Rule 12
within 60 days from___________________, the date when this request was sent (or 90 days if it was sent
outside the United States). If I fail to do so, a default judgment will be entered against me or the entity I
represent.
 
Date:___________________
 
___________________
(Signature of the attorney
or unrepresented party)
___________________
(Printed name)
___________________
(Address)
___________________
(E-mail address)
_________________________
(Telephone number)

(Attach the following)

Duty to Avoid Unnecessary Expenses of Serving a Summons

Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperate in saving
unnecessary expenses of serving a summons and complaint. A defendant who is located in the United States
and who fails to return a signed waiver of service requested by a plaintiff located in the United States will be
required to pay the expenses of service, unless the defendant shows good cause for the failure.

“Good cause” does not include a belief that the lawsuit is groundless, or that it has been brought in an
improper venue, or that the court has no jurisdiction over this matter or over the defendant or the defendant's
property.

If the waiver is signed and returned, you can still make these and all other defenses and objections, but you
cannot object to the absence of a summons or of service.

If you waive service, then you must, within the time specified on the waiver form, serve an answer or a
motion under Rule 12 on the plaintiff and file a copy with the court. By signing and returning the waiver
form, you are allowed more time to respond than if a summons had been served.
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As amended Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July 1, 1966; Apr. 29, 1980, eff. Aug. 1,
1980; Pub. L. 97-462, §2, Jan. 12, 1983, 96 Stat. 2527, eff. Feb. 26, 1983; Mar. 2, 1987, eff. Aug. 1, 1987;
Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 29,
2015, eff. Dec. 1, 2015; Apr. 28, 2016, eff. Dec. 1, 2016; Apr. 27, 2017, eff. Dec. 1, 2017.
 

ADVISORY COMMITTEE NOTES, 1993, 2000, AND 2015 AMENDMENTS

 
1993 AMENDMENTS

 
Purposes of Revision. The general purpose of this revision is to facilitate the service of the summons and complaint. The revised rule

explicitly authorizes a means for service of the summons and complaint on any defendant. While the methods of service so authorized
always provide appropriate notice to persons against whom claims are made, effective service under this rule does not assure that personal
jurisdiction has been established over the defendant served.

First, the revised rule authorizes the use of any means of service provided by the law not only of the forum state, but also of the state in
which a defendant is served, unless the defendant is a minor or incompetent.

Second, the revised rule clarifies and enhances the cost-saving practice of securing the assent of the defendant to dispense with actual
service of the summons and complaint. This practice was introduced to the rule in 1983 by an act of Congress authorizing “service-by-
mail,” a procedure that effects economic service with cooperation of the defendant. Defendants that magnify costs of service by requiring
expensive service not necessary to achieve full notice of an action brought against them are required to bear the wasteful costs. This
provision is made available in actions against defendants who cannot be served in the districts in which the actions are brought.…

…A new provision enables district courts to exercise jurisdiction, if permissible under the Constitution and not precluded by statute,
when a federal claim is made against a defendant not subject to the jurisdiction of any single state.…

 
Subdivision (d). This text is new, but is substantially derived from the former subdivisions (c)(2)(C) and (D), added to the rule by

Congress in 1983. The aims of the provision are to eliminate the costs of service of a summons on many parties and to foster cooperation
among adversaries and counsel. The rule operates to impose upon the defendant those costs that could have been avoided if the defendant
had cooperated reasonably in the manner prescribed. This device is useful in dealing with defendants who are furtive, who reside in places
not easily reached by process servers, or who are outside the United States and can be served only at substantial and unnecessary expense.
Illustratively, there is no useful purpose achieved by requiring a plaintiff to comply with all the formalities of service in a foreign country,
including costs of translation, when suing a defendant manufacturer, fluent in English, whose products are widely distributed in the United
States. See Bankston v. Toyota Motor Corp., 889 F.2d 172 (8th Cir. 1989).…

 
Subdivision (k). Paragraph (2) is new. It authorizes the exercise of territorial jurisdiction over the person of any defendant against

whom is made a claim arising under any federal law if that person is subject to personal jurisdiction in no state. This addition is a
companion to the amendments made in revised subdivisions (e) and (f).

This paragraph corrects a gap in the enforcement of federal law. Under the former rule, a problem was presented when the defendant
was a non-resident of the United States having contacts with the United States sufficient to justify the application of United States law and
to satisfy federal standards of forum selection, but having insufficient contact with any single state to support jurisdiction under state long-
arm legislation or meet the requirements of the Fourteenth Amendment limitation on state court territorial jurisdiction. In such cases, the
defendant was shielded from the enforcement of federal law by the fortuity of a favorable limitation on the power of state courts, which was
incorporated into the federal practice by the former rule. In this respect, the revision responds to the suggestion of the Supreme Court
made in Omni Capital Intl. v. Rudolf Wolff & Co., 484 U.S. 97, 111 (1987).

There remain constitutional limitations on the exercise of territorial jurisdiction by federal courts over persons outside the United
States. These restrictions arise from the Fifth Amendment rather than from the Fourteenth Amendment, which limits state-court reach
and which was incorporated into federal practice by the reference to state law in the text of the former subdivision (e) that is deleted by this
revision. The Fifth Amendment requires that any defendant have affiliating contacts with the United States sufficient to justify the exercise
of personal jurisdiction over that party. Cf. Wells Fargo & Co. v. Wells Fargo Express Co., 556 F.2d 406, 418 (9th Cir. 1977). There also
may be a further Fifth Amendment constraint in that a plaintiff’s forum selection might be so inconvenient to a defendant that it would be
a denial of “fair play and substantial justice” required by the due process clause, even though the defendant had significant affiliating
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contacts with the United States.…
This provision does not affect the operation of federal venue legislation. See generally 28 U.S.C. §1391. Nor does it affect the operation

of federal law providing for the change of venue. 28 U.S.C. §§1404, 1406. The availability of transfer for fairness and convenience under
§1404 should preclude most conflicts between the full exercise of territorial jurisdiction permitted by this rule and the Fifth Amendment
requirement of “fair play and substantial justice.”

The district court should be especially scrupulous to protect aliens who reside in a foreign country from forum selections so onerous that
injustice could result.…

This narrow extension of the federal reach applies only if a claim is made against the defendant under federal law. It does not establish
personal jurisdiction if the only claims are those arising under state law or the law of another country, even though there might be diversity
or alienage subject matter jurisdiction as to such claims. If, however, personal jurisdiction is established under this paragraph with respect
to a federal claim, then 28 U.S.C. §1367(a) provides supplemental jurisdiction over related claims against that defendant, subject to the
court’s discretion to decline exercise of that jurisdiction under 28 U.S.C. §1367(c).

 
2000 AMENDMENTS

 
Paragraph [3] is added to Rule 4(i) to require service on the United States when a United States officer or employee is sued in an individual
capacity for acts or omissions occurring in connection with duties performed on behalf of the United States. Decided cases provide
uncertain guidance on the question whether the United States must be served in such actions.

 
2015 AMENDMENTS

 
Subdivision (d). Abrogation of Rule 84 and the other official forms requires that former Forms 5 and 6 be directly incorporated into

Rule 4.

 
Subdivision (m). The presumptive time for serving a defendant is reduced from 120 days to 90 days. This change, together with the

shortened times for issuing a scheduling order set by amended Rule 16(b)(2), will reduce delay at the beginning of litigation.
Shortening the presumptive time for service will increase the frequency of occasions to extend the time. More time may be needed, for

example, when a request to waive service fails, a defendant is difficult to serve, or a marshal is to make service in an in forma pauperis
action.

The final sentence is amended to make it clear that the reference to Rule 4 in Rule 71.1(d)(3)(A) does not include Rule 4(m). Dismissal
under Rule 4(m) for failure to make timely service would be inconsistent with the limits on dismissal established by Rule 71.1(i)(1)(C).

Shortening the time to serve under Rule 4(m) means that the time of the notice required by Rule 15(c)(1)(C) for relation back is also
shortened.

 Rule 4.1.   Serving Other Process

(a) In General. Process—other than a summons under Rule 4 or a subpoena under Rule 45—must be
served by a United States marshal or deputy marshal or by a person specially appointed for that purpose. It
may be served anywhere within the territorial limits of the state where the district court is located and, if
authorized by a federal statute, beyond those limits. Proof of service must be made under Rule 4(l).
 

(b) Enforcing Orders: Committing for Civil Contempt. An order committing a person for civil contempt
of a decree or injunction issued to enforce federal law may be served and enforced in any district. Any other
order in a civil-contempt proceeding may be served only in the state where the issuing court is located or
elsewhere in the United States within 100 miles from where the order was issued.

As added Apr. 22, 1993, eff. Dec. 1, 1993; as amended Apr. 30, 2007, eff. Dec. 1, 2007.
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Rule 5.   Serving and Filing Pleadings and Other Papers

(a) Service: When Required.
(1) In General. Unless these rules provide otherwise, each of the following papers must be served on every

party:
(A) an order stating that service is required;
(B) a pleading filed after the original complaint, unless the court orders otherwise under Rule 5(c)

because there are numerous defendants;
(C) a discovery paper required to be served on a party, unless the court orders otherwise;
(D) a written motion, except one that may be heard ex parte; and
(E) a written notice, appearance, demand, or offer of judgment, or any similar paper.

(2) If a Party Fails to Appear. No service is required on a party who is in default for failing to appear. But a
pleading that asserts a new claim for relief against such a party must be served on that party under Rule 4.

(3) Seizing Property. If an action is begun by seizing property and no person is or need be named as a
defendant, any service required before the filing of an appearance, answer, or claim must be made on the
person who had custody or possession of the property when it was seized.
 

(b) Service: How Made.
(1) Serving an Attorney. If a party is represented by an attorney, service under this rule must be made on

the attorney unless the court orders service on the party.
(2) Service in General. A paper is served under this rule by:

(A) handing it to the person;
(B) leaving it:

(i) at the person’s office with a clerk or other person in charge or, if no one is in charge, in a
conspicuous place in the office; or

(ii) if the person has no office or the office is closed, at the person’s dwelling or usual place of
abode with someone of suitable age and discretion who resides there;
(C) mailing it to the person’s last known address—in which event service is complete upon mailing;
(D) leaving it with the court clerk if the person has no known address;
(E) sending it by electronic means if the person consented in writing—in which event service is

complete upon transmission, but is not effective if the serving party learns that it did not reach the person
to be served; or

(F) delivering it by any other means that the person consented to in writing—in which event service is
complete when the person making service delivers it to the agency designated to make delivery.
(3) Using Court Facilities. If a local rule so authorizes, a party may use the court’s transmission facilities to

make service under Rule 5(b)(2)(E).
 

(c) Serving Numerous Defendants.
(1) In General. If an action involves an unusually large number of defendants, the court may, on motion or

on its own, order that:
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(A) defendants’ pleadings and replies to them need not be served on other defendants;
(B) any crossclaim, counterclaim, avoidance, or affirmative defense in those pleadings and replies to

them will be treated as denied or avoided by all other parties; and
(C) filing any such pleading and serving it on the plaintiff constitutes notice of the pleading to all

parties.
(2) Notifying Parties. A copy of every such order must be served on the parties as the court directs.

 
(d) Filing.
(1) Required Filings; Certificate of Service. Any paper after the complaint that is required to be served—

together with a certificate of service—must be filed within a reasonable time after service. But disclosures
under Rule 26(a)(1) or (2) and the following discovery requests and responses must not be filed until they are
used in the proceeding or the court orders filing: depositions, interrogatories, requests for documents or
tangible things or to permit entry onto land, and requests for admission.

(2) How Filing Is Made—In General. A paper is filed by delivering it:
(A) to the clerk; or
(B) to a judge who agrees to accept it for filing, and who must then note the filing date on the paper

and promptly send it to the clerk.
(3) Electronic Filing, Signing, or Verification. A court may, by local rule, allow papers to be filed, signed, or

verified by electronic means that are consistent with any technical standards established by the Judicial
Conference of the United States. A local rule may require electronic filing only if reasonable exceptions are
allowed. A paper filed electronically in compliance with a local rule is a written paper for purposes of these
rules.

(4) Acceptance by the Clerk. The clerk must not refuse to file a paper solely because it is not in the form
prescribed by these rules or by a local rule or practice.

As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 30, 1970, eff. July 1, 1970; Apr. 29, 1980, eff. Aug. 1,
1980; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr.
23, 1996, eff. Dec. 1, 1996; Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 23, 2001, eff. Dec. 1, 2001; Apr. 12, 2006,
eff. Dec. 1, 2006; Apr. 30, 2007, eff. Dec. 1, 2007.
 

ADVISORY COMMITTEE NOTES, 2000 AND 2001 AMENDMENTS

 
2000 AMENDMENTS

 
Rule 5(d)[1] is amended to provide that disclosures under Rule 26(a)(1) and (2), and discovery requests and responses under Rules 30, 31,
33, 34, and 36 must not be filed until they are used in the action. “Discovery requests’’ includes deposition notices and “discovery
responses’’ includes objections. The rule supersedes and invalidates local rules that forbid, permit, or require filing of these materials before
they are used in the action.…

The amended rule provides that discovery materials and disclosures under Rule 26(a)(1) and (a)(2) must not be filed until they are “used
in the proceeding.” This phrase is meant to refer to proceedings in court. This filing requirement is not triggered by “use” of discovery
materials in other discovery activities, such as depositions. In connection with proceedings in court, however, the rule is to be interpreted
broadly; any use of discovery materials in court in connection with a motion, a pretrial conference under Rule 16, or otherwise, should be
interpreted as use in the proceeding.
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2001 AMENDMENTS

 
Subparagraph ([E]) of Rule 5(b)(2) is new. It authorizes service by electronic means or any other means, but only if consent is obtained
from the person served. The consent must be express, and cannot be implied from conduct. Early experience with electronic filing as
authorized by Rule 5(d) is positive, supporting service by electronic means as well. Consent is required, however, because it is not yet
possible to assume universal entry into the world of electronic communication.… The Rule 5(b)(2)([C]) provision making mail service
complete on mailing is extended in subparagraph ([E]) to make service by electronic means complete on transmission; transmission is
effected when the sender does the last act that must be performed by the sender.…

 Rule 5.1.   Constitutional Challenge to a Statute—Notice, Certification, and Intervention

(a) Notice by a Party. A party that files a pleading, written motion, or other paper drawing into question
the constitutionality of a federal or state statute must promptly:

(1) file a notice of constitutional question stating the question and identifying the paper that raises it, if:
(A) a federal statute is questioned and the parties do not include the United States, one of its agencies,

or one of its officers or employees in an official capacity; or
(B) a state statute is questioned and the parties do not include the state, one of its agencies, or one of

its officers or employees in an official capacity; and
(2) serve the notice and paper on the Attorney General of the United States if a federal statute is

questioned—or on the state attorney general if a state statute is questioned—either by certified or registered
mail or by sending it to an electronic address designated by the attorney general for this purpose.
 

(b) Certification by the Court. The court must, under 28 U.S.C. §2403, certify to the appropriate attorney
general that a statute has been questioned.
 

(c) Intervention; Final Decision on the Merits. Unless the court sets a later time, the attorney general may
intervene within 60 days after the notice is filed or after the court certifies the challenge, whichever is earlier.
Before the time to intervene expires, the court may reject the constitutional challenge, but may not enter a
final judgment holding the statute unconstitutional.
 

(d) No Forfeiture. A party’s failure to file and serve the notice, or the court’s failure to certify, does not
forfeit a constitutional claim or defense that is otherwise timely asserted.

As added Apr. 12, 2006, eff. Dec. 1, 2006; amended Apr. 30, 2007, eff. Dec. 1, 2007.
 

ADVISORY COMMITTEE NOTES, 2006 AMENDMENTS

 
Rule 5.1 implements 28 U.S.C. §2403, replacing the final three sentences of Rule 24(c). New Rule 5.1 requires a party that files a pleading,
written motion, or other paper drawing in question the constitutionality of a federal or state statute to file a notice of constitutional
question and serve it on the United States Attorney General or state attorney general. The party must promptly file and serve the notice of
constitutional question. This notice requirement supplements the court’s duty to certify a constitutional challenge to the United States
Attorney General or state attorney general. The notice of constitutional question will ensure that the attorney general is notified of
constitutional challenges and has an opportunity to exercise the statutory right to intervene at the earliest possible point in the litigation.
The court’s certification obligation remains, and is the only notice when the constitutionality of a federal or state statute is drawn in
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question by means other than a party’s pleading, written motion, or other paper.

Moving the notice and certification provisions from Rule 24(c) to a new rule is designed to attract the parties’ attention to these
provisions by locating them in the vicinity of the rules that require notice by service and pleading.

Rule 5.1 goes beyond the requirements of §2403 and the former Rule 24(c) provisions by requiring notice and certification of a
constitutional challenge to any federal or state statute, not only those “affecting the public interest.” It is better to assure, through notice,
that the attorney general is able to determine whether to seek intervention on the ground that the act or statute affects a public interest.…

 Rule 5.2.   Privacy Protection for Filings Made with the Court

 
(a) Redacted Filings. Unless the court orders otherwise, in an electronic or paper filing with the court that

contains an individual’s social-security number, taxpayer-identification number, or birth date, the name of an
individual known to be a minor, or a financial-account number, a party or nonparty making the filing may
include only:

(1) the last four digits of the social-security number and taxpayer-identification number;
(2) the year of the individual’s birth;
(3) the minor’s initials; and
(4) the last four digits of the financial-account number.

 
(b) Exemptions from the Redaction Requirement. The redaction requirement does not apply to the

following:
(1) a financial-account number that identifies the property allegedly subject to forfeiture in a forfeiture

proceeding;
(2) the record of an administrative or agency proceeding;
(3) the official record of a state-court proceeding;
(4) the record of a court or tribunal, if that record was not subject to the redaction requirement when

originally filed;
(5) a filing covered by Rule 5.2(c) or (d); and
(6) a pro se filing in an action brought under 28 U.S.C. §§2241, 2254, or 2255.

 
(c) Limitations on Remote Access to Electronic Files; Social-Security Appeals and Immigration Cases.

Unless the court orders otherwise, in an action for benefits under the Social Security Act, and in an action or
proceeding relating to an order of removal, to relief from removal, or to immigration benefits or detention,
access to an electronic file is authorized as follows:

(1) the parties and their attorneys may have remote electronic access to any part of the case file, including
the administrative record;

(2) any other person may have electronic access to the full record at the courthouse, but may have remote
electronic access only to:

(A) the docket maintained by the court; and
(B) an opinion, order, judgment, or other disposition of the court, but not any other part of the case

file or the administrative record.
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(d) Filings Made Under Seal. The court may order that a filing be made under seal without redaction. The

court may later unseal the filing or order the person who made the filing to file a redacted version for the
public record.
 

(e) Protective Orders. For good cause, the court may by order in a case:
(1) require redaction of additional information; or
(2) limit or prohibit a nonparty’s remote electronic access to a document filed with the court.

 
(f) Option for Additional Unredacted Filing Under Seal. A person making a redacted filing may also file

an unredacted copy under seal. The court must retain the unredacted copy as part of the record.
 

(g) Option for Filing a Reference List. A filing that contains redacted information may be filed together
with a reference list that identifies each item of redacted information and specifies an appropriate identifier
that uniquely corresponds to each item listed. The list must be filed under seal and may be amended as of
right. Any reference in the case to a listed identifier will be construed to refer to the corresponding item of
information.
 

(h) Waiver of Protection of Identifiers. A person waives the protection of Rule 5.2(a) as to the person’s
own information by filing it without redaction and not under seal.

As added Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 6.   Computing and Extending Time; Time for Motion Papers

(a) Computing Time. The following rules apply in computing any time period specified in these rules, in
any local rule or court order, or in any statute that does not specify a method of computing time.

(1) Period Stated in Days or a Longer Unit. When the period is stated in days or a longer unit of time:
(A) exclude the day of the event that triggers the period;
(B) count every day, including intermediate Saturdays, Sundays, and legal holidays; and
(C) include the last day of the period, but if the last day is a Saturday, Sunday, or legal holiday, the

period continues to run until the end of the next day that is not a Saturday, Sunday, or legal holiday.
(2) Period Stated in Hours. When the period is stated in hours:

(A) begin counting immediately on the occurrence of the event that triggers the period;
(B) count every hour, including hours during intermediate Saturdays, Sundays, and legal holidays; and
(C) if the period would end on a Saturday, Sunday, or legal holiday, the period continues to run until

the same time on the next day that is not a Saturday, Sunday, or legal holiday.
(3) Inaccessibility of the Clerk’s Office. Unless the court orders otherwise, if the clerk’s office is inaccessible:

(A) on the last day for filing under Rule 6(a)(1), then the time for filing is extended to the first
accessible day that is not a Saturday, Sunday, or legal holiday; or

(B) during the last hour for filing under Rule 6(a)(2), then the time for filing is extended to the same
time on the first accessible day that is not a Saturday, Sunday, or legal holiday.
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(4) “Last Day” Defined. Unless a different time is set by a statute, local rule, or court order, the last day
ends:

(A) for electronic filing, at midnight in the court’s time zone; and
(B) for filing by other means, when the clerk’s office is scheduled to close.

(5) “Next Day” Defined. The “next day” is determined by continuing to count forward when the period is
measured after an event and backward when measured before an event.

(6) “Legal Holiday” Defined.“Legal holiday” means:
(A) the day set aside by statute for observing New Year’s Day, Martin Luther King Jr.’s Birthday,

Washington’s Birthday, Memorial Day, Independence Day, Labor Day, Columbus Day, Veterans’ Day,
Thanksgiving Day, or Christmas Day;

(B) any day declared a holiday by the President or Congress; and
(C) for periods that are measured after an event, any other day declared a holiday by the state where

the district court is located.

 
(b) Extending Time.
(1) In General. When an act may or must be done within a specified time, the court may, for good cause,

extend the time:
(A) with or without motion or notice if the court acts, or if a request is made, before the original time

or its extension expires; or
(B) on motion made after the time has expired if the party failed to act because of excusable neglect.

(2) Exceptions. A court must not extend the time to act under Rules 50(b) and (d), 52(b), 59(b), (d), and
(e), and 60(b).
 

(c) Motions, Notices of Hearing, and Affidavits.
(1) In General. A written motion and notice of the hearing must be served at least 14 days before the time

specified for the hearing, with the following exceptions:
(A) when the motion may be heard ex parte;
(B) when these rules set a different time; or
(C) when a court order—which a party may, for good cause, apply for ex parte—sets a different time.

(2) Supporting Affidavit. Any affidavit supporting a motion must be served with the motion. Except as
Rule 59(c) provides otherwise, any opposing affidavit must be served at least 7 days before the hearing, unless
the court permits service at another time.
 

(d) Additional Time After Certain Kinds of Service. When a party may or must act within a specified
time after being served and service is made under Rule 5(b)(2)(C) (mail), (D) (leaving with the clerk), or (F)
(other means consented to), 3 days are added after the period would otherwise expire under Rule 6(a).

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July 1,
1966; Dec. 4, 1967, eff. July 1, 1968; Mar. 1, 1971, eff. July 1, 1971; Apr. 28, 1983, eff. Aug. 1, 1983; Apr.
29, 1985, eff. Aug. 1, 1985; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 26, 1999, eff. Dec. 1, 1999; Apr. 23, 2001,
eff. Dec. 1, 2001; Apr. 25, 2005, eff. Dec.1, 2005; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec.
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1, 2009; Apr. 28, 2016, eff. Dec. 1, 2016.
 

ADVISORY COMMITTEE NOTES, 2016 AMENDMENTS

 
Rule 6(d) is amended to remove service by electronic means under Rule 5(b)(2)(E) from the modes of service that allow 3 added days to act
after being served.

Rule 5(b)(2) was amended in 2001 to provide for service by electronic means. Although electronic transmission seemed virtually
instantaneous even then, electronic service was included in the modes of service that allow 3 added days to act after being served. There
were concerns that the transmission might be delayed for some time, and particular concerns that incompatible systems might make it
difficult or impossible to open attachments. Those concerns have been substantially alleviated by advances in technology and in widespread
skill in using electronic transmission.

A parallel reason for allowing the 3 added days was that electronic service was authorized only with the consent of the person to be
served. Concerns about the reliability of electronic transmission might have led to refusals of consent; the 3 added days were calculated to
alleviate these concerns.

Diminution of the concerns that prompted the decision to allow the 3 added days for electronic transmission is not the only reason for
discarding this indulgence. Many rules have been changed to ease the task of computing time by adopting 7-, 14-, 21-, and 28-day periods
that allow “day of-the-week” counting. Adding 3 days at the end complicated the counting, and increased the occasions for further
complication by invoking the provisions that apply when the last day is a Saturday, Sunday, or legal holiday.

Electronic service after business hours, or just before or during a weekend or holiday, may result in a practical reduction in the time
available to respond. Extensions of time may be warranted to prevent prejudice.

Eliminating Rule 5(b) subparagraph (2)(E) from the modes of service that allow 3 added days means that the 3 added days cannot be
retained by consenting to service by electronic means. Consent to electronic service in registering for electronic case filing, for example,
does not count as consent to service “by any other means” of delivery under subparagraph (F).

What is now Rule 6(d) was amended in 2005 “to remove any doubt as to the method for calculating the time to respond after service by
mail, leaving with the clerk of court, electronic means, or by other means consented to by the party served.” A potential ambiguity was
created by substituting “after service” for the earlier references to acting after service “upon the party” if a paper or notice “is served upon the
party” by the specified means. “[A]fter service” could be read to refer not only to a party that has been served but also to a party that has
made service. That reading would mean that a party who is allowed a specified time to act after making service can extend the time by
choosing one of the means of service specified in the rule, something that was never intended by the original rule or the amendment. Rules
setting a time to act after making service include Rules 14(a)(1), 15(a)(1)(A), and 38(b)(1). “[A]fter being served” is substituted for “after
service” to dispel any possible misreading.

 
III.   Pleadings and Motions

Rule 7.   Pleadings Allowed; Form of Motions and Other Papers

(a) Pleadings. Only these pleadings are allowed:
(1) a complaint;
(2) an answer to a complaint;
(3) an answer to a counterclaim designated as a counterclaim;
(4) an answer to a crossclaim;
(5) a third-party complaint;
(6) an answer to a third-party complaint; and
(7) if the court orders one, a reply to an answer.

 
(b) Motions and Other Papers.
(1) In General. A request for a court order must be made by motion. The motion must:

(A) be in writing unless made during a hearing or trial;

40



(B) state with particularity the grounds for seeking the order; and
(C) state the relief sought.

(2) Form. The rules governing captions and other matters of form in pleadings apply to motions and other
papers.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1, 1963; Apr. 28, 1983, eff. Aug. 1,
1983; Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 7.1.   Disclosure Statement

(a) Who Must File; Contents. A nongovernmental corporate party must file two copies of a disclosure
statement that:

(1) identifies any parent corporation and any publicly held corporation owning 10% or more of its
stock; or

(2) states that there is no such corporation.

 
(b) Time to File; Supplemental Filing. A party must:

(1) file the disclosure statement with its first appearance, pleading, petition, motion, response, or other
request addressed to the court; and

(2) promptly file a supplemental statement if any required information changes.

 
As added Apr. 29, 2002, eff. Dec. 1, 2002; amended Apr. 30, 2007, eff. Dec. 1, 2007.

 
ADVISORY COMMITTEE NOTES, 2002 AMENDMENTS

 
Rule 7.1 is drawn from Rule 26.1 of the Federal Rules of Appellate Procedure, with changes to adapt to the circumstances of district courts
that dictate different provisions for the time of filing, number of copies, and the like. The information required by Rule 7.1(a) reflects the
“financial interest” standard of Canon 3C(1)(c) of the Code of Conduct for United States Judges. This information will support properly
informed disqualification decisions in situations that call for automatic disqualification under Canon 3C(1)(c). It does not cover all of the
circumstances that may call for disqualification under the financial interest standard, and does not deal at all with other circumstances that
may call for disqualification. Although the disclosures required by Rule 7.1(a) may seem limited, they are calculated to reach a majority of
the circumstances that are likely to call for disqualification on the basis of financial information that a judge may not know or recollect.
Framing a rule that calls for more detailed disclosure will be difficult.…

 Rule 8.   General Rules of Pleading

(a) Claim for Relief. A pleading that states a claim for relief must contain:
(1) a short and plain statement of the grounds for the court’s jurisdiction, unless the court already has

jurisdiction and the claim needs no new jurisdictional support;
(2) a short and plain statement of the claim showing that the pleader is entitled to relief; and
(3) a demand for the relief sought, which may include relief in the alternative or different types of relief.

 
(b) Defenses; Admissions and Denials.
(1) In General. In responding to a pleading, a party must:
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(A) state in short and plain terms its defenses to each claim asserted against it; and
(B) admit or deny the allegations asserted against it by an opposing party.

(2) Denials—Responding to the Substance. A denial must fairly respond to the substance of the allegation.
(3) General and Specific Denials. A party that intends in good faith to deny all the allegations of a pleading

—including the jurisdictional grounds—may do so by a general denial. A party that does not intend to deny
all the allegations must either specifically deny designated allegations or generally deny all except those
specifically admitted.

(4) Denying Part of an Allegation. A party that intends in good faith to deny only part of an allegation must
admit the part that is true and deny the rest.

(5) Lacking Knowledge or Information. A party that lacks knowledge or information sufficient to form a
belief about the truth of an allegation must so state, and the statement has the effect of a denial.

(6) Effect of Failing to Deny. An allegation—other than one relating to the amount of damages—is
admitted if a responsive pleading is required and the allegation is not denied. If a responsive pleading is not
required, an allegation is considered denied or avoided.
 

(c) Affirmative Defenses.
(1) In General. In responding to a pleading, a party must affirmatively state any avoidance or affirmative

defense, including:
 

accord and satisfaction;
arbitration and award;
assumption of risk;
contributory negligence;
duress;
estoppel;
failure of consideration;
fraud;
illegality;
injury by fellow servant;
laches;
license;
payment;
release;
res judicata;
statute of frauds;
statute of limitations; and
waiver.

 
(2) Mistaken Designation. If a party mistakenly designates a defense as a counterclaim, or a counterclaim as
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a defense, the court must, if justice requires, treat the pleading as though it were correctly designated, and may
impose terms for doing so.
 

(d) Pleading to Be Concise and Direct; Alternative Statements; Inconsistency.
(1) In General. Each allegation must be simple, concise, and direct. No technical form is required.
(2) Alternative Statements of a Claim or Defense. A party may set out two or more statements of a claim or

defense alternatively or hypothetically, either in a single count or defense or in separate ones. If a party makes
alternative statements, the pleading is sufficient if any one of them is sufficient.

(3) Inconsistent Claims or Defenses. A party may state as many separate claims or defenses as it has,
regardless of consistency.
 

(e) Construing Pleadings. Pleadings must be construed so as to do justice.
As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1,

2007; Apr. 28, 2010, eff. Dec. 1, 2010.
 

Rule 9.   Pleading Special Matters

(a) Capacity or Authority to Sue; Legal Existence.
(1) In General. Except when required to show that the court has jurisdiction, a pleading need not allege:

(A) a party’s capacity to sue or be sued;
(B) a party’s authority to sue or be sued in a representative capacity; or
(C) the legal existence of an organized association of persons that is made a party.

(2) Raising Those Issues. To raise any of those issues, a party must do so by a specific denial, which must
state any supporting facts that are peculiarly within the party’s knowledge.
 

(b) Fraud or Mistake; Conditions of Mind. In alleging fraud or mistake, a party must state with
particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conditions
of a person’s mind may be alleged generally.
 

(c) Conditions Precedent. In pleading conditions precedent, it suffices to allege generally that all
conditions precedent have occurred or been performed. But when denying that a condition precedent has
occurred or been performed, a party must do so with particularity.
 

(d) Official Document or Act. In pleading an official document or official act, it suffices to allege that the
document was legally issued or the act legally done.
 

(e) Judgment. In pleading a judgment or decision of a domestic or foreign court, a judicial or quasi-judicial
tribunal, or a board or officer, it suffices to plead the judgment or decision without showing jurisdiction to
render it.
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(f) Time and Place. An allegation of time or place is material when testing the sufficiency of a pleading.
 

(g) Special Damages. If an item of special damage is claimed, it must be specifically stated.
 

(h) Admiralty or Maritime Claim.
(1) How Designated. If a claim for relief is within the admiralty or maritime jurisdiction and also within

the court’s subject-matter jurisdiction on some other ground, the pleading may designate the claim as an
admiralty or maritime claim for purposes of Rules 14(c), 38(e), and 82 and the Supplemental Rules for
Admiralty or Maritime Claims and Asset Forfeiture Actions. A claim cognizable only in the admiralty or
maritime jurisdiction is an admiralty or maritime claim for those purposes, whether or not so designated.

(2) Designation for Appeal. A case that includes an admiralty or maritime claim within this subdivision (h)
is an admiralty case within 28 U.S.C. §1292(a)(3).

As amended Feb. 28, 1966, eff. July 1, 1966; Dec. 4, 1967, eff. July 1, 1968; Mar. 30, 1970, eff. July 1,
1970; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 12, 2006, eff. Dec. 1, 2006; Apr.
30, 2007, eff. Dec. 1, 2007.
 

Rule 10.   Form of Pleadings

(a) Caption; Names of Parties. Every pleading must have a caption with the court’s name, a title, a file
number, and a Rule 7(a) designation. The title of the complaint must name all the parties; the title of other
pleadings, after naming the first party on each side, may refer generally to other parties.
 

(b) Paragraphs; Separate Statements. A party must state its claims or defenses in numbered paragraphs,
each limited as far as practicable to a single set of circumstances. A later pleading may refer by number to a
paragraph in an earlier pleading. If doing so would promote clarity, each claim founded on a separate
transaction or occurrence—and each defense other than a denial—must be stated in a separate count or
defense.
 

(c) Adoption by Reference; Exhibits. A statement in a pleading may be adopted by reference elsewhere in
the same pleading or in any other pleading or motion. A copy of a written instrument that is an exhibit to a
pleading is a part of the pleading for all purposes.

As amended Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 11.   Signing Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions

(a) Signature. Every pleading, written motion, and other paper must be signed by at least one attorney of
record in the attorney’s name—or by a party personally if the party is unrepresented. The paper must state the
signer’s address, e-mail address, and telephone number. Unless a rule or statute specifically states otherwise, a
pleading need not be verified or accompanied by an affidavit. The court must strike an unsigned paper unless
the omission is promptly corrected after being called to the attorney’s or party’s attention.
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(b) Representations to the Court. By presenting to the court a pleading, written motion, or other paper—
whether by signing, filing, submitting, or later advocating it—an attorney or unrepresented party certifies that
to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the
circumstances:

(1) it is not being presented for any improper purpose, such as to harass, cause unnecessary delay, or
needlessly increase the cost of litigation;

(2) the claims, defenses, and other legal contentions are warranted by existing law or by a nonfrivolous
argument for extending, modifying, or reversing existing law or for establishing new law;

(3) the factual contentions have evidentiary support or, if specifically so identified, will likely have
evidentiary support after a reasonable opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if specifically so identified, are
reasonably based on belief or a lack of information.
 

(c) Sanctions.
(1) In General. If, after notice and a reasonable opportunity to respond, the court determines that Rule

11(b) has been violated, the court may impose an appropriate sanction on any attorney, law firm, or party that
violated the rule or is responsible for the violation. Absent exceptional circumstances, a law firm must be held
jointly responsible for a violation committed by its partner, associate, or employee.

(2) Motion for Sanctions. A motion for sanctions must be made separately from any other motion and must
describe the specific conduct that allegedly violates Rule 11(b). The motion must be served under Rule 5, but
it must not be filed or be presented to the court if the challenged paper, claim, defense, contention, or denial
is withdrawn or appropriately corrected within 21 days after service or within another time the court sets. If
warranted, the court may award to the prevailing party the reasonable expenses, including attorney’s fees,
incurred for the motion.

(3) On the Court’s Initiative. On its own, the court may order an attorney, law firm, or party to show cause
why conduct specifically described in the order has not violated Rule 11(b).

(4) Nature of a Sanction. A sanction imposed under this rule must be limited to what suffices to deter
repetition of the conduct or comparable conduct by others similarly situated. The sanction may include
nonmonetary directives; an order to pay a penalty into court; or, if imposed on motion and warranted for
effective deterrence, an order directing payment to the movant of part or all of the reasonable attorney’s fees
and other expenses directly resulting from the violation.

(5) Limitations on Monetary Sanctions. The court must not impose a monetary sanction:
(A) against a represented party for violating Rule 11(b)(2); or
(B) on its own, unless it issued the show-cause order under Rule 11(c)(3) before voluntary dismissal or

settlement of the claims made by or against the party that is, or whose attorneys are, to be sanctioned.
(6) Requirements for an Order. An order imposing a sanction must describe the sanctioned conduct and

explain the basis for the sanction.
 

(d) Inapplicability to Discovery. This rule does not apply to disclosures and discovery requests, responses,
objections, and motions under Rules 26 through 37.
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As amended Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1,
1993; Apr. 30, 2007, eff. Dec. 1, 2007.
 

ADVISORY COMMITTEE NOTES, 1993 AMENDMENTS

 
Purpose of Revision …
The rule retains the principle that attorneys and pro se litigants have an obligation to the court to refrain from conduct that frustrates

the aims of Rule 1. The revision broadens the scope of this obligation, but places greater constraints on the imposition of sanctions and
should reduce the number of motions for sanctions presented to the court. New subdivision (d) removes from the ambit of this rule all
discovery requests, responses, objections, and motions subject to the provisions of Rule 26 through 37.

Subdivisions (b) and (c). These subdivisions restate the provisions requiring attorneys and pro se litigants to conduct a reasonable
inquiry into the law and facts before signing pleadings, written motions, and other documents, and prescribing sanctions for violation of
these obligations. The revision in part expands the responsibilities of litigants to the court, while providing greater constraints and
flexibility in dealing with infractions of the rule. The rule continues to require litigants to “stop-and-think” before initially making legal or
factual contentions. It also, however, emphasizes the duty of candor by subjecting litigants to potential sanctions for insisting upon a
position after it is no longer tenable and by generally providing protection against sanctions if they withdraw or correct contentions after a
potential violation is called to their attention.…

The certification with respect to allegations and other factual contentions is revised in recognition that sometimes a litigant may have
good reason to believe that a fact is true or false but may need discovery, formal or informal, from opposing parties or third persons to
gather and confirm the evidentiary basis for the allegation. Tolerance of factual contentions in initial pleadings by plaintiffs or defendants
when specifically identified as made on information and belief does not relieve litigants from the obligation to conduct an appropriate
investigation into the facts that is reasonable under the circumstances; it is not a license to join parties, make claims, or present defenses
without any factual basis or justification. Moreover, if evidentiary support is not obtained after a reasonable opportunity for further
investigation or discovery, the party has a duty under the rule not to persist with that contention. Subdivision (b) does not require a formal
amendment to pleadings for which evidentiary support is not obtained, but rather calls upon a litigant not thereafter to advocate such
claims or defenses.

The certification is that there is (or likely will be) “evidentiary support” for the allegation, not that the party will prevail with respect to
its contention regarding the fact. That summary judgment is rendered against a party does not necessarily mean, for purposes of this
certification, that it had no evidentiary support for its position. On the other hand, if a party has evidence with respect to a contention that
would suffice to defeat a motion for summary judgment based thereon, it would have sufficient “evidentiary support” for purposes of Rule
11.…

Arguments for extensions, modifications, or reversals of existing law or for creation of new law do not violate subdivision (b)(2)
provided they are “nonfrivolous.” This establishes an objective standard, intended to eliminate any “empty-head pure-heart” justification for
patently frivolous arguments.…

The court has available a variety of possible sanctions to impose for violations, such as striking the offending paper; issuing an
admonition, reprimand, or censure; requiring participation in seminars or other educational programs; ordering a fine payable to the court;
referring the matter to disciplinary authorities (or, in the case of government attorneys, to the Attorney General, Inspector General, or
agency head), etc. See Manual for Complex Litigation, Second, §42.3. The rule does not attempt to enumerate the factors a court should
consider in deciding whether to impose a sanction or what sanctions would be appropriate in the circumstances; but, for emphasis, it does
specifically note that a sanction may be nonmonetary as well as monetary. Whether the improper conduct was willful, or negligent; whether
it was part of a pattern of activity, or an isolated event; whether it infected the entire pleading, or only one particular count or defense;
whether the person has engaged in similar conduct in other litigation; whether it was intended to injure; what effect it had on the litigation
process in time or expense; whether the responsible person is trained in the law; what amount, given the financial resources of the
responsible person, is needed to deter that person from repetition in the same case; what amount is needed to deter similar activity by other
litigants: All of these may in a particular case be proper considerations. The court has significant discretion in determining what sanctions,
if any, should be imposed for a violation, subject to the principle that the sanctions should not be more severe than reasonably necessary to
deter repetition of the conduct by the offending person or comparable conduct by similarly situated persons.…

The power of the court to act on its own initiative is retained, but with the condition that this be done through a show cause order.
This procedure provides the person with notice and an opportunity to respond. The revision provides that a monetary sanction imposed
after a court-initiated show cause order be limited to a penalty payable to the court and that it be imposed only if the show cause order is
issued before any voluntary dismissal or an agreement of the parties to settle the claims made by or against the litigant. Parties settling a
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case should not be subsequently faced with an unexpected order from the court leading to monetary sanctions that might have affected
their willingness to settle or voluntarily dismiss a case. Since show cause orders will ordinarily be issued only in situations that are akin to a
contempt of court, the rule does not provide a “safe harbor” to a litigant for withdrawing a claim, defense, etc., after a show cause order has
been issued on the court’s own initiative. Such corrective action, however, should be taken into account in deciding what sanction to
impose if, after consideration of the litigant’s response, the court concludes that a violation has occurred.…

 Rule 12.   Defenses and Objections: When and How Presented; Motion for Judgment on the Pleadings;
Consolidating Motions; Waiving Defenses; Pretrial Hearing

(a) Time to Serve a Responsive Pleading.
(1) In General. Unless another time is specified by this rule or a federal statute, the time for serving a

responsive pleading is as follows:
(A) A defendant must serve an answer:

(i) within 21 days after being served with the summons and complaint; or
(ii) if it has timely waived service under Rule 4(d), within 60 days after the request for a waiver was

sent, or within 90 days after it was sent to the defendant outside any judicial district of the United
States.
(B) A party must serve an answer to a counterclaim or crossclaim within 21 days after being served

with the pleading that states the counterclaim or crossclaim.
(C) A party must serve a reply to an answer within 21 days after being served with an order to reply,

unless the order specifies a different time.
(2) United States and Its Agencies, Officers, or Employees Sued in an Official Capacity. The United States, a

United States agency, or a United States officer or employee sued only in an official capacity must serve an
answer to a complaint, counterclaim, or crossclaim within 60 days after service on the United States attorney.

(3) United States Officers or Employees Sued in an Individual Capacity. A United States officer or employee
sued in an individual capacity for an act or omission occurring in connection with duties performed on the
United States’ behalf must serve an answer to a complaint, counterclaim, or crossclaim within 60 days after
service on the officer or employee or service on the United States attorney, whichever is later.

(4) Effect of a Motion. Unless the court sets a different time, serving a motion under this rule alters these
periods as follows:

(A) if the court denies the motion or postpones its disposition until trial, the responsive pleading must
be served within 14 days after notice of the court’s action; or

(B) if the court grants a motion for a more definite statement, the responsive pleading must be served
within 14 days after the more definite statement is served.

 
(b) How to Present Defenses. Every defense to a claim for relief in any pleading must be asserted in the

responsive pleading if one is required. But a party may assert the following defenses by motion:
(1) lack of subject-matter jurisdiction;
(2) lack of personal jurisdiction;
(3) improper venue;
(4) insufficient process;
(5) insufficient service of process;
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(6) failure to state a claim upon which relief can be granted; and
(7) failure to join a party under Rule 19.

A motion asserting any of these defenses must be made before pleading if a responsive pleading is allowed. If
a pleading sets out a claim for relief that does not require a responsive pleading, an opposing party may assert
at trial any defense to that claim. No defense or objection is waived by joining it with one or more other
defenses or objections in a responsive pleading or in a motion.
 

(c) Motion for Judgment on the Pleadings. After the pleadings are closed—but early enough not to delay
trial—a party may move for judgment on the pleadings.
 

(d) Result of Presenting Matters Outside the Pleadings. If, on a motion under Rule 12(b)(6) or 12(c),
matters outside the pleadings are presented to and not excluded by the court, the motion must be treated as
one for summary judgment under Rule 56. All parties must be given a reasonable opportunity to present all
the material that is pertinent to the motion.
 

(e) Motion for a More Definite Statement. A party may move for a more definite statement of a pleading
to which a responsive pleading is allowed but which is so vague or ambiguous that the party cannot reasonably
prepare a response. The motion must be made before filing a responsive pleading and must point out the
defects complained of and the details desired. If the court orders a more definite statement and the order is
not obeyed within 14 days after notice of the order or within the time the court sets, the court may strike the
pleading or issue any other appropriate order.
 

(f) Motion to Strike. The court may strike from a pleading an insufficient defense or any redundant,
immaterial, impertinent, or scandalous matter. The court may act:

(1) on its own; or
(2) on motion made by a party either before responding to the pleading or, if a response is not allowed,

within 21 days after being served with the pleading.
 

(g) Joining Motions.
(1) Right to Join. A motion under this rule may be joined with any other motion allowed by this rule.
(2) Limitation on Further Motions. Except as provided in Rule 12(h)(2) or (3), a party that makes a motion

under this rule must not make another motion under this rule raising a defense or objection that was available
to the party but omitted from its earlier motion.
 

(h) Waiving and Preserving Certain Defenses.
(1) When Some Are Waived. A party waives any defense listed in Rule 12(b)(2)-(5) by:

(A) omitting it from a motion in the circumstances described in Rule 12(g)(2); or
(B) failing to either:

(i) make it by motion under this rule; or
(ii) include it in a responsive pleading or in an amendment allowed by Rule 15(a)(1) as a matter of
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course.
(2) When to Raise Others. Failure to state a claim upon which relief can be granted, to join a person

required by Rule 19(b), or to state a legal defense to a claim may be raised:
(A) in any pleading allowed or ordered under Rule 7(a);
(B) by a motion under Rule 12(c); or
(C) at trial.

(3) Lack of Subject-Matter Jurisdiction. If the court determines at any time that it lacks subject-matter
jurisdiction, the court must dismiss the action.
 

(i) Hearing Before Trial. If a party so moves, any defense listed in Rule 12(b)(1)-(7)—whether made in a
pleading or by motion—and a motion under Rule 12(c) must be heard and decided before trial unless the
court orders a deferral until trial.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July 1,
1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 17, 2000, eff. Dec. 1, 2000; Apr.
30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.
 

ADVISORY COMMITTEE NOTES, 1948 AND 1966 AMENDMENTS

 
1948 AMENDMENTS

 
Subdivision (e). References in this subdivision to a bill of particulars have been deleted, and the motion provided for is confined to one

for a more definite statement, to be obtained only in cases where the movant cannot reasonably be required to frame an answer or other
responsive pleading to the pleading in question. With respect to preparations for trial, the party is properly relegated to the various methods
of examination and discovery provided in the rules for that purpose.…

 
1966 AMENDMENTS

 
Amended subdivision (h)(1)(A) eliminates [an] ambiguity and states that certain specified defenses which were available to a party

when he made a preanswer motion, but which he omitted from the motion, are waived. The specified defenses are lack of jurisdiction over
the person, improper venue, insufficiency of process, and insufficiency of service of process (see Rule 12(b)(2)-(5)). A party who by motion
invites the court to pass upon a threshold defense should bring forward all the specified defenses he then has and thus allow the court to do
a reasonably complete job. The waiver reinforces the policy of subdivision (g) forbidding successive motions.

By amended subdivision (h)(1)(B), the specified defenses, even if not waived by the operation of (A), are waived by the failure to raise
them by a motion under Rule 12 or in the responsive pleading or any amendment thereof to which the party is entitled as a matter of
course. The specified defenses are of such a character that they should not be delayed and brought up for the first time by means of an
application to the court to amend the responsive pleading.…

 Rule 13.   Counterclaim and Crossclaim

(a) Compulsory Counterclaim.
(1) In General. A pleading must state as a counterclaim any claim that—at the time of its service—the

pleader has against an opposing party if the claim:
(A) arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim;

and
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(B) does not require adding another party over whom the court cannot acquire jurisdiction.
(2) Exceptions. The pleader need not state the claim if:
(A) when the action was commenced, the claim was the subject of another pending action; or
(B) the opposing party sued on its claim by attachment or other process that did not establish personal

jurisdiction over the pleader on that claim, and the pleader does not assert any counterclaim under this
rule.

 
(b) Permissive Counterclaim. A pleading may state as a counterclaim against an opposing party any claim

that is not compulsory.
 

(c) Relief Sought in a Counterclaim. A counterclaim need not diminish or defeat the recovery sought by
the opposing party. It may request relief that exceeds in amount or differs in kind from the relief sought by the
opposing party.
 

(d) Counterclaim Against the United States. These rules do not expand the right to assert a counterclaim
—or to claim a credit—against the United States or a United States officer or agency.
 

(e) Counterclaim Maturing or Acquired After Pleading. The court may permit a party to file a
supplemental pleading asserting a counterclaim that matured or was acquired by the party after serving an
earlier pleading.
 

(f) [Abrogated.]
 

(g) Crossclaim Against a Coparty. A pleading may state as a crossclaim any claim by one party against a
coparty if the claim arises out of the transaction or occurrence that is the subject matter of the original action
or of a counterclaim, or if the claim relates to any property that is the subject matter of the original action.
The crossclaim may include a claim that the coparty is or may be liable to the cross-claimant for all or part of a
claim asserted in the action against the cross-claimant.
 

(h) Joining Additional Parties. Rules 19 and 20 govern the addition of a person as a party to a
counterclaim or crossclaim.
 

(i) Separate Trials; Separate Judgments. If the court orders separate trials under Rule 42(b), it may enter
judgment on a counterclaim or crossclaim under Rule 54(b) when it has jurisdiction to do so, even if the
opposing party’s claims have been dismissed or otherwise resolved.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July 1,
1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.
 

Rule 14.   Third-Party Practice
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(a) When a Defending Party May Bring In a Third Party.
(1) Timing of the Summons and Complaint. A defending party may, as third-party plaintiff, serve a

summons and complaint on a nonparty who is or may be liable to it for all or part of the claim against it. But
the third-party plaintiff must, by motion, obtain the court’s leave if it files the third-party complaint more
than 14 days after serving its original answer.

(2) Third-Party Defendant’s Claims and Defenses. The person served with the summons and third-party
complaint—the “third-party defendant”:

(A) must assert any defense against the third-party plaintiff’s claim under Rule 12;
(B) must assert any counterclaim against the third-party plaintiff under Rule 13(a), and may assert any

counterclaim against the third-party plaintiff under Rule 13(b) or any crossclaim against another third-
party defendant under Rule 13(g);

(C) may assert against the plaintiff any defense that the third-party plaintiff has to the plaintiff’s claim;
and

(D) may also assert against the plaintiff any claim arising out of the transaction or occurrence that is
the subject matter of the plaintiff’s claim against the third-party plaintiff.
(3) Plaintiff’s Claims Against a Third-Party Defendant. The plaintiff may assert against the third-party

defendant any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff’s
claim against the third-party plaintiff. The third-party defendant must then assert any defense under Rule 12
and any counterclaim under Rule 13(a), and may assert any counterclaim under Rule 13(b) or any crossclaim
under Rule 13(g).

(4) Motion to Strike, Sever, or Try Separately. Any party may move to strike the third-party claim, to sever
it, or to try it separately.

(5) Third-Party Defendant’s Claim Against a Nonparty. A third-party defendant may proceed under this
rule against a nonparty who is or may be liable to the third-party defendant for all or part of any claim against
it.

(6) Third-Party Complaint In Rem. If it is within the admiralty or maritime jurisdiction, a third-party
complaint may be in rem. In that event, a reference in this rule to the “summons’’ includes the warrant of
arrest, and a reference to the defendant or third-party plaintiff includes, when appropriate, a person who
asserts a right under Supplemental Rule C(6)(a)(i) in the property arrested.
 

(b) When a Plaintiff May Bring In a Third Party. When a claim is asserted against a plaintiff, the plaintiff
may bring in a third party if this rule would allow a defendant to do so.
 

(c) Admiralty or Maritime Claim.
(1) Scope of Impleader. If a plaintiff asserts an admiralty or maritime claim under Rule 9(h), the defendant

or a person who asserts a right under Supplemental Rule C(6)(a)(i) may, as a third-party plaintiff, bring in a
third-party defendant who may be wholly or partly liable—either to the plaintiff or to the third-party plaintiff
—for remedy over, contribution, or otherwise on account of the same transaction, occurrence, or series of
transactions or occurrences.

(2) Defending Against a Demand for Judgment for the Plaintiff. The third-party plaintiff may demand
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judgment in the plaintiff’s favor against the third-party defendant. In that event, the third-party defendant
must defend under Rule12 against the plaintiff’s claim as well as the third-party plaintiff’s claim; and the
action proceeds as if the plaintiff had sued both the third-party defendant and the third-party plaintiff.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July 1,
1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 12, 2006, eff. Dec. 1, 2006; Apr.
30, 2007; eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.
 

Rule 15.   Amended and Supplemental Pleadings

(a) Amendments Before Trial.
(1) Amending as a Matter of Course. A party may amend its pleading once as a matter of course within:

(A) 21 days after serving it, or
(B) if the pleading is one to which a responsive pleading is required, 21 days after service of a

responsive pleading or 21 days after service of a motion under Rule 12(b), (e), or (f), whichever is earlier.
(2) Other Amendments. In all other cases, a party may amend its pleading only with the opposing party’s

written consent or the court’s leave. The court should freely give leave when justice so requires.
(3) Time to Respond. Unless the court orders otherwise, any required response to an amended pleading

must be made within the time remaining to respond to the original pleading or within 14 days after service of
the amended pleading, whichever is later.
 

(b) Amendments During and After Trial.
(1) Based on an Objection at Trial. If, at trial, a party objects that evidence is not within the issues raised in

the pleadings, the court may permit the pleadings to be amended. The court should freely permit an
amendment when doing so will aid in presenting the merits and the objecting party fails to satisfy the court
that the evidence would prejudice that party’s action or defense on the merits. The court may grant a
continuance to enable the objecting party to meet the evidence.

(2) For Issues Tried by Consent. When an issue not raised by the pleadings is tried by the parties’ express or
implied consent, it must be treated in all respects as if raised in the pleadings. A party may move—at any time,
even after judgment—to amend the pleadings to conform them to the evidence and to raise an unpleaded
issue. But failure to amend does not affect the result of the trial of that issue.
 

(c) Relation Back of Amendments.
(1) When an Amendment Relates Back. An amendment to a pleading relates back to the date of the original

pleading when:
(A) the law that provides the applicable statute of limitations allows relation back;
(B) the amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence

set out—or attempted to be set out—in the original pleading; or
(C) the amendment changes the party or the naming of the party against whom a claim is asserted, if

Rule 15(c)(1)(B) is satisfied and if, within the period provided by Rule 4(m) for serving the summons and
complaint, the party to be brought in by amendment:
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(i) received such notice of the action that it will not be prejudiced in defending on the merits; and
(ii) knew or should have known that the action would have been brought against it, but for a

mistake concerning the proper party’s identity.
(2) Notice to the United States. When the United States or a United States officer or agency is added as a

defendant by amendment, the notice requirements of Rule 15(c)(1)(C)(i) and (ii) are satisfied if, during the
stated period, process was delivered or mailed to the United States attorney or the United States attorney’s
designee, to the Attorney General of the United States, or to the officer or agency.
 

(d) Supplemental Pleadings. On motion and reasonable notice, the court may, on just terms, permit a
party to serve a supplemental pleading setting out any transaction, occurrence, or event that happened after
the date of the pleading to be supplemented. The court may permit supplementation even though the original
pleading is defective in stating a claim or defense. The court may order that the opposing party plead to the
supplemental pleading within a specified time.

As amended Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1,
1987; Apr. 30, 1991, eff. Dec. 1, 1991; Pub. L. 102-198, §11(a), Dec. 9, 1991, 105 Stat. 1626; Apr. 22, 1993,
eff. Dec. 1, 1993; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.
 

ADVISORY COMMITTEE NOTES, 1991 AMENDMENTS

 
Paragraph (c)(1)[A]. This provision is new. It is intended to make it clear that the rule does not apply to preclude any relation back that

may be permitted under the applicable limitations law. Generally, the applicable limitations law will be state law. If federal jurisdiction is
based on the citizenship of the parties, the primary reference is the law of the state in which the district court sits. If federal jurisdiction is
based on a federal question, the reference may be to the law of the state governing relations between the parties. In some circumstances, the
controlling limitations law may be federal law. Whatever may be the controlling body of limitations law, if that law affords a more forgiving
principle of relation back than the one provided in this rule, it should be available to save the claim.…

Paragraph (c)[1]([C]). This paragraph has been revised to change the result in Schiavone v. Fortune, [477 U.S. 21 (1986)], with respect
to the problem of a misnamed defendant. An intended defendant who is notified of an action within the period allowed by Rule 4[m] for
service of a summons and complaint may not under the revised rule defeat the action on account of a defect in the pleading with respect to
the defendant’s name, provided that the requirements of clauses [(c)(1)(C)(i)] and [(ii)] have been met. If the notice requirement is met
within the Rule 4 period, a complaint may be amended at any time to correct a formal defect such as a misnomer or misidentification. On
the basis of the text of the former rule, the Court reached a result in Schiavone v. Fortune that was inconsistent with the liberal pleading
practices secured by Rule 8.…

 Rule 16.   Pretrial Conferences; Scheduling; Management

(a) Purposes of a Pretrial Conference. In any action, the court may order the attorneys and any
unrepresented parties to appear for one or more pretrial conferences for such purposes as:

(1) expediting disposition of the action;
(2) establishing early and continuing control so that the case will not be protracted because of lack of

management;
(3) discouraging wasteful pretrial activities;
(4) improving the quality of the trial through more thorough preparation; and
(5) facilitating settlement.
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(b) Scheduling.
(1) Scheduling Order. Except in categories of actions exempted by local rule, the district judge—or a

magistrate judge when authorized by local rule—must issue a scheduling order:
(A) after receiving the parties’ report under Rule 26(f); or
(B) after consulting with the parties’ attorneys and any unrepresented parties at a scheduling

conference.
(2) Time to Issue. The judge must issue the scheduling order as soon as practicable, but unless the judge

finds good cause for delay, the judge must issue it within the earlier of 90 days after any defendant has been
served with the complaint or 60 days after any defendant has appeared.

(3) Contents of the Order.
(A) Required Contents. The scheduling order must limit the time to join other parties, amend the

pleadings, complete discovery, and file motions.
(B) Permitted Contents. The scheduling order may:

(i) modify the timing of disclosures under Rules 26(a) and 26(e)(1);
(ii) modify the extent of discovery;
(iii) provide for disclosure, discovery, or preservation of electronically stored information;
(iv) include any agreements the parties reach for asserting claims of privilege or of protection as

trial-preparation material after information is produced, including agreements reached under Federal
Rule of Evidence 502;

(v) direct that before moving for an order relating to discovery, the movant must request a
conference with the court;

(vi) set dates for pretrial conferences and for trial; and
(vii) include other appropriate matters.

(4) Modifying a Schedule. A schedule may be modified only for good cause and with the judge’s consent.
 

(c) Attendance and Matters for Consideration at a Pretrial Conference.
(1) Attendance. A represented party must authorize at least one of its attorneys to make stipulations and

admissions about all matters that can reasonably be anticipated for discussion at a pretrial conference. If
appropriate, the court may require that a party or its representative be present or reasonably available by other
means to consider possible settlement.

(2) Matters for Consideration. At any pretrial conference, the court may consider and take appropriate
action on the following matters:

(A) formulating and simplifying the issues, and eliminating frivolous claims or defenses;
(B) amending the pleadings if necessary or desirable;
(C) obtaining admissions and stipulations about facts and documents to avoid unnecessary proof, and

ruling in advance on the admissibility of evidence;
(D) avoiding unnecessary proof and cumulative evidence, and limiting the use of testimony under

Federal Rule of Evidence 702;
(E) determining the appropriateness and timing of summary adjudication under Rule 56;
(F) controlling and scheduling discovery, including orders affecting disclosures and discovery under
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Rule 26 and Rules 29 through 37;
(G) identifying witnesses and documents, scheduling the filing and exchange of any pretrial briefs, and

setting dates for further conferences and for trial;
(H) referring matters to a magistrate judge or a master;
(I) settling the case and using special procedures to assist in resolving the dispute when authorized by

statute or local rule;
(J) determining the form and content of the pretrial order;
(K) disposing of pending motions;
(L) adopting special procedures for managing potentially difficult or protracted actions that may

involve complex issues, multiple parties, difficult legal questions, or unusual proof problems;
(M) ordering a separate trial under Rule 42(b) of a claim, counterclaim, crossclaim, third-party claim,

or particular issue;
(N) ordering the presentation of evidence early in the trial on a manageable issue that might, on the

evidence, be the basis for a judgment as a matter of law under Rule 50(a) or a judgment on partial findings
under Rule 52(c);

(O) establishing a reasonable limit on the time allowed to present evidence; and
(P) facilitating in other ways the just, speedy, and inexpensive disposition of the action.

 
(d) Pretrial Orders. After any conference under this rule, the court should issue an order reciting the

action taken. This order controls the course of the action unless the court modifies it.
 

(e) Final Pretrial Conference and Orders. The court may hold a final pretrial conference to formulate a
trial plan, including a plan to facilitate the admission of evidence. The conference must be held as close to the
start of trial as is reasonable, and must be attended by at least one attorney who will conduct the trial for each
party and by any unrepresented party. The court may modify the order issued after a final pretrial conference
only to prevent manifest injustice.
 

(f) Sanctions.
(1) In General. On motion or on its own, the court may issue any just orders, including those authorized

by Rule 37(b)(2)(A)(ii)-(vii), if a party or its attorney:
(A) fails to appear at a scheduling or other pretrial conference;
(B) is substantially unprepared to participate—or does not participate in good faith—in the

conference; or
(C) fails to obey a scheduling or other pretrial order.

(2) Imposing Fees and Costs. Instead of or in addition to any other sanction, the court must order the party,
its attorney, or both to pay the reasonable expenses—including attorney’s fees—incurred because of any
noncompliance with this rule, unless the noncompliance was substantially justified or other circumstances
make an award of expenses unjust.

As amended Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1,
1993; Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 29, 2015, eff. Dec. 1, 2015.
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ADVISORY COMMITTEE NOTES, 1983, 1993, AND 2015 AMENDMENTS

 
1983 AMENDMENTS

 

Introduction

Rule 16 has not been amended since the Federal Rules were promulgated in 1938. In many respects, the rule has been a success. For
example, there is evidence that pretrial conferences may improve the quality of justice rendered in the federal courts by sharpening the
preparation and presentation of cases, tending to eliminate trial surprise, and improving, as well as facilitating, the settlement process. See 6
Wright & Miller, Federal Practice and Procedure: Civil §1522 (1971). However, in other respects particularly with regard to case
management, the rule has not always been as helpful as it might have been. Thus there has been a widespread feeling that amendment is
necessary to encourage pretrial management that meets the needs of modern litigation. See Report of the National Commission for the
Review of Antitrust Laws and Procedures (1979).

Major criticism of Rule 16 has centered on the fact that its application can result in over-regulation of some cases and under-regulation
of others. In simple, run-of-the-mill cases, attorneys have found pretrial requirements burdensome. It is claimed that over-administration
leads to a series of mini-trials that result in a waste of an attorney’s time and needless expense to a client. Pollack, Pretrial Procedures More
Effectively Handled, 65 F.R.D. 475 (1974). This is especially likely to be true when pretrial proceedings occur long before trial. At the
other end of the spectrum, the discretionary character of Rule 16 and its orientation toward a single conference late in the pretrial process
has led to under-administration of complex or protracted cases. Without judicial guidance beginning shortly after institution, these cases
often become mired in discovery.…

Given the significant changes in federal civil litigation since 1938 that are not reflected in Rule 16, it has been extensively rewritten and
expanded to meet the challenges of modern litigation. Empirical studies reveal that when a trial judge intervenes personally at an early stage
to assume judicial control over a case and to schedule dates for completion by the parties of the principal pretrial steps, the case is disposed
of by settlement or trial more efficiently and with less cost and delay than when the parties are left to their own devices. Thus, the rule
mandates a pretrial scheduling order. However, although scheduling and pretrial conferences are encouraged in appropriate cases, they are
not mandated.…

 
1993 AMENDMENTS

 
Subdivision (c). The primary purposes of the changes in subdivision (c) are to call attention to the opportunities for structuring of trial

under Rules 42, 50, and 52 and to eliminate questions that have occasionally been raised regarding the authority of the court to make
appropriate orders designed either to facilitate settlement or to provide for an efficient and economical trial. The prefatory language of this
subdivision is revised to clarify the court’s power to enter appropriate orders at a conference notwithstanding the objection of a party. Of
course settlement is dependent upon agreement by the parties and, indeed, a conference is most effective and productive when the parties
participate in a spirit of cooperation and mindful of their responsibilities under Rule 1....

 
2015 AMENDMENTS

 
The time to issue the scheduling order is reduced to the earlier of 90 days (not 120 days) after any defendant has been served, or 60 days
(not 90 days) after any defendant has appeared. This change, together with the shortened time for making service under Rule 4(m), will
reduce delay at the beginning of litigation. At the same time, a new provision recognizes that the court may find good cause to extend the
time to issue the scheduling order. In some cases it may be that the parties cannot prepare adequately for a meaningful Rule 26(f)
conference and then a scheduling conference in the time allowed. Litigation involving complex issues, multiple parties, and large
organizations, public or private, may be more likely to need extra time to establish meaningful collaboration between counsel and the
people who can supply the information needed to participate in a useful way. Because the time for the Rule 26(f) conference is geared to
the time for the scheduling conference or order, an order extending the time for the scheduling conference will also extend the time for the
Rule 26(f) conference. But in most cases it will be desirable to hold at least a first scheduling conference in the time set by the rule.

Three items are added to the list of permitted contents in Rule 16(b)(3)(B).
The order may provide for preservation of electronically stored information, a topic also added to the provisions of a discovery plan
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under Rule 26(f)(3)(C). Parallel amendments of Rule 37(e) recognize that a duty to preserve discoverable information may arise before an
action is filed.

The order also may include agreements incorporated in a court order under Evidence Rule 502 controlling the effects of disclosure of
information covered by attorney-client privilege or work-product protection, a topic also added to the provisions of a discovery plan under
Rule 26(f)(3)(D).

Finally, the order may direct that before filing a motion for an order relating to discovery the movant must request a conference with
the court. Many judges who hold such conferences find them an efficient way to resolve most discovery disputes without the delay and
burdens attending a formal motion, but the decision whether to require such conferences is left to the discretion of the judge in each case.

 IV.   Parties

Rule 17.   Plaintiff and Defendant; Capacity; Public Officers

(a) Real Party in Interest.
(1) Designation in General. An action must be prosecuted in the name of the real party in interest. The

following may sue in their own names without joining the person for whose benefit the action is brought:
(A) an executor;
(B) an administrator;
(C) a guardian;
(D) a bailee;
(E) a trustee of an express trust;
(F) a party with whom or in whose name a contract has been made for another’s benefit; and
(G) a party authorized by statute.

(2) Action in the Name of the United States for Another’s Use or Benefit. When a federal statute so provides,
an action for another’s use or benefit must be brought in the name of the United States.

(3) Joinder of the Real Party in Interest. The court may not dismiss an action for failure to prosecute in the
name of the real party in interest until, after an objection, a reasonable time has been allowed for the real party
in interest to ratify, join, or be substituted into the action. After ratification, joinder, or substitution, the
action proceeds as if it had been originally commenced by the real party in interest.
 

(b) Capacity to Sue or Be Sued. Capacity to sue or be sued is determined as follows:
(1) for an individual who is not acting in a representative capacity, by the law of the individual’s domicile;
(2) for a corporation, by the law under which it was organized; and
(3) for all other parties, by the law of the state where the court is located, except that:

(A) a partnership or other unincorporated association with no such capacity under that state’s law may
sue or be sued in its common name to enforce a substantive right existing under the United States
Constitution or laws; and

(B) 28 U.S.C. §§754 and 959(a) govern the capacity of a receiver appointed by a United States court
to sue or be sued in a United States court.

 
(c) Minor or Incompetent Person.
(1) With a Representative. The following representatives may sue or defend on behalf of a minor or an

incompetent person:
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(A) a general guardian;
(B) a committee;
(C) a conservator; or
(D) a like fiduciary.

(2) Without a Representative. A minor or an incompetent person who does not have a duly appointed
representative may sue by a next friend or by a guardian ad litem. The court must appoint a guardian ad litem
—or issue another appropriate order—to protect a minor or incompetent person who is unrepresented in an
action.
 

(d) Public Officer’s Title and Name. A public officer who sues or is sued in an official capacity may be
designated by official title rather than by name, but the court may order that the officer’s name be added.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20, 1949; Feb. 28, 1966, eff. July
1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 25, 1988, eff. Aug. 1, 1988; Pub. L. 100-690, Title VII, §7049,
Nov. 18, 1988, 102 Stat. 4401; Apr. 30, 2007, eff. Dec. 1, 2007.
 

ADVISORY COMMITTEE NOTES, 1966 AMENDMENTS

 
[Amended Rule 17(a)] keeps pace with the law as it is actually developing. Modern decisions are inclined to be lenient when an honest
mistake has been made in choosing the party in whose name the action is to be filed.… The provision should not be misunderstood or
distorted. It is intended to prevent forfeiture when determination of the proper party to sue is difficult or when an understandable mistake
has been made. It does not mean, for example, that, following an airplane crash in which all aboard were killed, an action may be filed in
the name of John Doe (a fictitious person), as personal representative of Richard Roe (another fictitious person), in the hope that at a later
time the attorney filing the action may substitute the real name of the real personal representative of a real victim, and have the benefit of
suspension of the limitation period.

 Rule 18.   Joinder of Claims

(a) In General. A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as
independent or alternative claims, as many claims as it has against an opposing party.
 

(b) Joinder of Contingent Claims. A party may join two claims even though one of them is contingent on
the disposition of the other; but the court may grant relief only in accordance with the parties’ relative
substantive rights. In particular, a plaintiff may state a claim for money and a claim to set aside a conveyance
that is fraudulent as to that plaintiff, without first obtaining a judgment for the money.

As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1,
2007.
 

ADVISORY COMMITTEE NOTES, 1966 AMENDMENTS

 
The liberal policy regarding joinder of claims in the pleadings extends to cases with multiple parties.… Rule 18(a) is now amended … to
state clearly, as a comprehensive proposition, that a party asserting a claim (an original claim, counterclaim, cross-claim, or third-party
claim) may join as many claims as he has against an opposing party.… It is emphasized that amended Rule 18(a) deals only with pleading.
As already indicated, a claim properly joined as a matter of pleading need not be proceeded with together with the other claims if fairness
or convenience justifies separate treatment.…
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Free joinder of claims and remedies is one of the basic purposes of unification of the admiralty and civil procedure. The amendment
accordingly provides for the inclusion in the rule of maritime claims as well as those which are legal and equitable in character.

 Rule 19.   Required Joinder of Parties

(a) Persons Required to Be Joined if Feasible.
(1) Required Party. A person who is subject to service of process and whose joinder will not deprive the

court of subject-matter jurisdiction must be joined as a party if:
(A) in that person’s absence, the court cannot accord complete relief among existing parties; or
(B) that person claims an interest relating to the subject of the action and is so situated that disposing

of the action in the person’s absence may:
(i) as a practical matter impair or impede the person’s ability to protect the interest; or
(ii) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise

inconsistent obligations because of the interest.
(2) Joinder by Court Order. If a person has not been joined as required, the court must order that the

person be made a party. A person who refuses to join as a plaintiff may be made either a defendant or, in a
proper case, an involuntary plaintiff.

(3) Venue. If a joined party objects to venue and the joinder would make venue improper, the court must
dismiss that party.
 

(b) When Joinder Is Not Feasible. If a person who is required to be joined if feasible cannot be joined, the
court must determine whether, in equity and good conscience, the action should proceed among the existing
parties or should be dismissed. The factors for the court to consider include:

(1) the extent to which a judgment rendered in the person’s absence might prejudice that person or the
existing parties;

(2) the extent to which any prejudice could be lessened or avoided by:
(A) protective provisions in the judgment;
(B) shaping the relief; or
(C) other measures;

 
(3) whether a judgment rendered in the person’s absence would be adequate; and
(4) whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.

 
(c) Pleading the Reasons for Nonjoinder. When asserting a claim for relief, a party must state:
(1) the name, if known, of any person who is required to be joined if feasible but is not joined; and
(2) the reasons for not joining that person.

 
(d) Exception for Class Actions. This rule is subject to Rule 23.
As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1,

2007.
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ADVISORY COMMITTEE NOTES, 1966 AMENDMENTS …

 

The Amended Rule

New subdivision (a) defines the persons whose joinder in the action is desirable. Clause [(a)](1) stresses the desirability of joining those
persons in whose absence the court would be obliged to grant partial or “hollow” rather than complete relief to the parties before the court.
The interests that are being furthered here are not only those of the parties, but also that of the public in avoiding repeated lawsuits on the
same essential subject matter. Clause (2)(i) recognizes the importance of protecting the person whose joinder is in question against the
practical prejudice to him which may arise through a disposition of the action in his absence. Clause (2)(ii) recognizes the need for
considering whether a party may be left, after the adjudication, in a position where a person not joined can subject him to a double or
otherwise inconsistent liability.…

If a person as described in subdivision (a)(1)-(2) is amenable to service of process and his joinder would not deprive the court of
jurisdiction in the sense of competence over the action, he should be joined as a party; and if he has not been joined, the court should order
him to be brought into the action. If a party joined has a valid objection to the venue and chooses to assert it, he will be dismissed from the
action.

Subdivision (b). When a person as described in subdivision (a)(1)[(A)-(B)] cannot be made a party, the court is to determine whether
in equity and good conscience the action should proceed among the parties already before it, or should be dismissed. That this decision is
to be made in the light of pragmatic considerations has often been acknowledged by the courts. The subdivision sets out four relevant
considerations drawn from the experience revealed in the decided cases. The factors are to a certain extent overlapping, and they are not
intended to exclude other considerations which may be applicable in particular situations.

The first factor brings in a consideration of what a judgment in the action would mean to the absentee. Would the absentee be
adversely affected in a practical sense, and if so, would the prejudice be immediate and serious, or remote and minor? The possible
collateral consequences of the judgment upon the parties already joined are also to be appraised. Would any party be exposed to a fresh
action by the absentee, and if so, how serious is the threat?

The second factor calls attention to the measures by which prejudice may be averted or lessened. The “shaping of relief” is a familiar
expedient to this end. See e.g., the award of money damages in lieu of specific relief where the latter might affect an absentee adversely.

Sometimes the party is himself able to take measures to avoid prejudice. Thus a defendant faced with a prospect of a second suit by an
absentee may be in a position to bring the latter into the action by defensive interpleader. So also the absentee may sometimes be able to
avert prejudice to himself by voluntarily appearing in the action or intervening on an ancillary basis. The court should consider whether
this, in turn, would impose undue hardship on the absentee. (For the possibility of the court’s informing an absentee of the pendency of the
action, see comment under subdivision (c) below.)

The third factor—whether an “adequate” judgment can be rendered in the absence of a given person—calls attention to the extent of
the relief that can be accorded among the parties joined. It mashes with the other factors, especially the “shaping of relief” mentioned under
the second factor.

The fourth factor, looking to the practical effects of a dismissal, indicates that the court should consider whether there is any assurance
that the plaintiff, if dismissed, could sue effectively in another forum where better joinder would be possible.…

A person may be added as a party at any stage of the action on motion or on the court’s initiative (see Rule 21); and a motion to
dismiss, on the ground that a person has not been joined and justice requires that the action should not proceed in his absence, may be
made as late as the trial on the merits (see Rule 12(h)(2), as amended; cf. Rule 12(b)(7), as amended). However, when the moving party is
seeking dismissal in order to protect himself against a later suit by the absent person (subdivision (a)(2)(ii)), and is not seeking vicariously to
protect the absent person against a prejudicial judgment (subdivision (a)(2)(i)), his undue delay in making the motion can properly be
counted against him as a reason for denying the motion. A joinder question should be decided with reasonable promptness, but decision
may properly be deferred if adequate information is not available at the time. Thus the relationship of an absent person to the action, and
the practical effects of an adjudication upon him and others, may not be sufficiently revealed at the pleading stage; in such a case it would
be appropriate to defer decision until the action was further advanced. Cf. Rule 12(d).…

 
Subdivision (c) parallels the predecessor subdivision (c) of Rule 19. In some situations it may be desirable to advise a person who has

not been joined of the fact that the action is pending, and in particular cases the court in its discretion may itself convey this information by
directing a letter or other informal notice to the absentee.

 Rule 20.   Permissive Joinder of Parties
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(a) Persons Who May Join or Be Joined.
(1) Plaintiffs. Persons may join in one action as plaintiffs if:

(A) they assert any right to relief jointly, severally, or in the alternative with respect to or arising out of
the same transaction, occurrence, or series of transactions or occurrences; and

(B) any question of law or fact common to all plaintiffs will arise in the action.
(2) Defendants. Persons—as well as a vessel, cargo, or other property subject to admiralty process in rem—

may be joined in one action as defendants if:
(A) any right to relief is asserted against them jointly, severally, or in the alternative with respect to or

arising out of the same transaction, occurrence, or series of transactions or occurrences; and
(B) any question of law or fact common to all defendants will arise in the action.
(3) Extent of Relief. Neither a plaintiff nor a defendant need be interested in obtaining or defending

against all the relief demanded. The court may grant judgment to one or more plaintiffs according to their
rights, and against one or more defendants according to their liabilities.

 
(b) Protective Measures. The court may issue orders—including an order for separate trials—to protect a

party against embarrassment, delay, expense, or other prejudice that arises from including a person against
whom the party asserts no claim and who asserts no claim against the party.

As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1,
2007.
 

Rule 21.   Misjoinder and Nonjoinder of Parties

Misjoinder of parties is not a ground for dismissing an action. On motion or on its own, the court may at
any time, on just terms, add or drop a party. The court may also sever any claim against a party.

As amended Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 22.   Interpleader

(a) Grounds.
(1) By a Plaintiff. Persons with claims that may expose a plaintiff to double or multiple liability may be

joined as defendants and required to interplead. Joinder for interpleader is proper even though:
(A) the claims of the several claimants, or the titles on which their claims depend, lack a common

origin or are adverse and independent rather than identical; or
(B) the plaintiff denies liability in whole or in part to any or all of the claimants.
(2) By a Defendant. A defendant exposed to similar liability may seek interpleader through a crossclaim

or counterclaim.

 
(b) Relation to Other Rules and Statutes. This rule supplements—and does not limit—the joinder of

parties allowed by Rule 20. The remedy this rule provides is in addition to—and does not supersede or limit—
the remedy provided by 28 U.S.C. §§1335, 1397, and 2361. An action under those statutes must be
conducted under these rules.
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As amended Dec. 29, 1948, eff. Oct. 20, 1949; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1,
2007.
 

Rule 23.   Class Actions

(a) Prerequisites. One or more members of a class may sue or be sued as representative parties on behalf of
all members only if:

(1) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class;
(3) the claims or defenses of the representative parties are typical of the claims or defenses of the class; and
(4) the representative parties will fairly and adequately protect the interests of the class.

 
(b) Types of Class Actions. A class action may be maintained if Rule 23(a) is satisfied and if:
(1) prosecuting separate actions by or against individual class members would create a risk of:

(A) inconsistent or varying adjudications with respect to individual class members that would establish
incompatible standards of conduct for the party opposing the class; or

(B) adjudications with respect to individual class members that, as a practical matter, would be
dispositive of the interests of the other members not parties to the individual adjudications or would
substantially impair or impede their ability to protect their interests;

 
(2) the party opposing the class has acted or refused to act on grounds that apply generally to the class, so

that final injunctive relief or corresponding declaratory relief is appropriate respecting the class as a whole; or
(3) the court finds that the questions of law or fact common to class members predominate over any

questions affecting only individual members, and that a class action is superior to other available methods for
fairly and efficiently adjudicating the controversy. The matters pertinent to these findings include:

(A) the class members’ interests in individually controlling the prosecution or defense of separate
actions;

(B) the extent and nature of any litigation concerning the controversy already begun by or against class
members;

(C) the desirability or undesirability of concentrating the litigation of the claims in the particular
forum; and

(D) the likely difficulties in managing a class action.

 
(c) Certification Order; Notice to Class Members; Judgment; Issues Classes; Subclasses.
(1) Certification Order.

(A) Time to Issue. At an early practicable time after a person sues or is sued as a class representative, the
court must determine by order whether to certify the action as a class action.

(B) Defining the Class; Appointing Class Counsel. An order that certifies a class action must define the
class and the class claims, issues, or defenses, and must appoint class counsel under Rule 23(g).

(C) Altering or Amending the Order. An order that grants or denies class certification may be altered or
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amended before final judgment.
(2) Notice.
(A) For (b)(1) or (b)(2) Classes. For any class certified under Rule 23(b)(1) or (b)(2), the court may

direct appropriate notice to the class.
(B) For (b)(3) Classes. For any class certified under Rule 23(b)(3), the court must direct to class

members the best notice that is practicable under the circumstances, including individual notice to all
members who can be identified through reasonable effort. The notice must clearly and concisely state in
plain, easily understood language:

(i) the nature of the action;
(ii) the definition of the class certified;
(iii) the class claims, issues, or defenses;
(iv) that a class member may enter an appearance through an attorney if the member so desires;
(v) that the court will exclude from the class any member who requests exclusion;
(vi) the time and manner for requesting exclusion; and
(vii) the binding effect of a class judgment on members under Rule 23(c)(3).

(3) Judgment. Whether or not favorable to the class, the judgment in a class action must:
(A) for any class certified under Rule 23(b)(1) or (b)(2), include and describe those whom the court

finds to be class members; and
(B) for any class certified under Rule 23(b)(3), include and specify or describe those to whom the Rule

23(c)(2) notice was directed, who have not requested exclusion, and whom the court finds to be class
members.
(4) Particular Issues. When appropriate, an action may be brought or maintained as a class action with

respect to particular issues.
(5) Subclasses. When appropriate, a class may be divided into subclasses that are each treated as a class

under this rule.
 

(d) Conducting the Action.
(1) In General. In conducting an action under this rule, the court may issue orders that:

(A) determine the course of proceedings or prescribe measures to prevent undue repetition or
complication in presenting evidence or argument;

(B) require—to protect class members and fairly conduct the action—giving appropriate notice to
some or all class members of:

(i) any step in the action;
(ii) the proposed extent of the judgment; or
(iii) the members’ opportunity to signify whether they consider the representation fair and

adequate, to intervene and present claims or defenses, or to otherwise come into the action;
(C) impose conditions on the representative parties or on intervenors;
(D) require that the pleadings be amended to eliminate allegations about representation of absent

persons and that the action proceed accordingly; or
(E) deal with similar procedural matters.
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(2) Combining and Amending Orders. An order under Rule 23(d)(1) may be altered or amended from time
to time and may be combined with an order under Rule 16.
 

(e) Settlement, Voluntary Dismissal, or Compromise. The claims, issues, or defenses of a certified class
may be settled, voluntarily dismissed, or compromised only with the court’s approval. The following
procedures apply to a proposed settlement, voluntary dismissal, or compromise:

(1) The court must direct notice in a reasonable manner to all class members who would be bound by the
proposal.

(2) If the proposal would bind class members, the court may approve it only after a hearing and on finding
that it is fair, reasonable, and adequate.

(3) The parties seeking approval must file a statement identifying any agreement made in connection with
the proposal.

(4) If the class action was previously certified under Rule 23(b)(3), the court may refuse to approve a
settlement unless it affords a new opportunity to request exclusion to individual class members who had an
earlier opportunity to request exclusion but did not do so.

(5) Any class member may object to the proposal if it requires court approval under this subdivision (e);
the objection may be withdrawn only with the court’s approval.
 

(f) Appeals. A court of appeals may permit an appeal from an order granting or denying class-action
certification under this rule if a petition for permission to appeal is filed with the circuit clerk within 14 days
after the order is entered. An appeal does not stay proceedings in the district court unless the district judge or
the court of appeals so orders.
 

(g) Class Counsel.
(1) Appointing Class Counsel. Unless a statute provides otherwise, a court that certifies a class must appoint

class counsel. In appointing class counsel, the court:
(A) must consider:

(i) the work counsel has done in identifying or investigating potential claims in the action;
(ii) counsel’s experience in handling class actions, other complex litigation, and the types of claims

asserted in the action;
(iii) counsel’s knowledge of the applicable law; and
(iv) the resources that counsel will commit to representing the class;

(B) may consider any other matter pertinent to counsel’s ability to fairly and adequately represent the
interests of the class;

(C) may order potential class counsel to provide information on any subject pertinent to the
appointment and to propose terms for attorney’s fees and nontaxable costs;

(D) may include in the appointing order provisions about the award of attorney’s fees or nontaxable
costs under Rule 23(h); and

(E) may make further orders in connection with the appointment.
(2) Standard for Appointing Class Counsel. When one applicant seeks appointment as class counsel, the
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court may appoint that applicant only if the applicant is adequate under Rule 23(g)(1) and (4). If more than
one adequate applicant seeks appointment, the court must appoint the applicant best able to represent the
interests of the class.

(3) Interim Counsel. The court may designate interim counsel to act on behalf of a putative class before
determining whether to certify the action as a class action.

(4) Duty of Class Counsel. Class counsel must fairly and adequately represent the interests of the class.
 

(h) Attorney’s Fees and Nontaxable Costs. In a certified class action, the court may award reasonable
attorney’s fees and nontaxable costs that are authorized by law or by the parties’ agreement. The following
procedures apply:

(1) A claim for an award must be made by motion under Rule 54(d)(2), subject to the provisions of this
subdivision (h), at a time the court sets. Notice of the motion must be served on all parties and, for motions by
class counsel, directed to class members in a reasonable manner.

(2) A class member, or a party from whom payment is sought, may object to the motion.
(3) The court may hold a hearing and must find the facts and state its legal conclusions under Rule 52(a).
(4) The court may refer issues related to the amount of the award to a special master or a magistrate judge,

as provided in Rule 54(d)(2)(D).
As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 24, 1998, eff. Dec. 1,

1998; Mar. 27, 2003, eff. Dec. 1, 2003; Apr. 20, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.
 

ADVISORY COMMITTEE NOTES, 1966 AND 2003 AMENDMENTS

 
1966 AMENDMENTS

 
The amended rule describes in more practical terms the occasions for maintaining class actions; provides that all class actions maintained to
the end as such will result in judgments including those whom the court finds to be members of the class, whether or not the judgment is
favorable to the class; and refers to the measures which can be taken to assure the fair conduct of these actions.…

 
Subdivision (b). The difficulties which would be likely to arise if resort were had to separate actions by or against the individual

members of the class here furnish the reasons for, and the principal key to, the propriety and value of utilizing the class-action device. The
considerations stated under clause [(1)](A) and (B) are comparable to certain of the elements which define the persons whose joinder in an
action is desirable as stated in Rule 19(a), as amended. See amended Rule 19(a)[(1)], and the Advisory Committee’s Note thereto; Hazard,
Indispensable Party: The Historical Origin of a Procedural Phantom, 61 Colum. L. Rev. 1254, 1259-60 (1961).

Clause [(b)(1)](A): One person may have rights against, or be under duties toward, numerous persons constituting a class, and be so
positioned that conflicting or varying adjudications in lawsuits with individual members of the class might establish incompatible standards
to govern his conduct. The class action device can be used effectively to obviate the actual or virtual dilemma which would thus confront
the party opposing the class. The matter has been stated thus: “The felt necessity for a class action is greatest when the courts are called
upon to order or sanction the alteration of the status quo in circumstances such that a large number of persons are in a position to call on a
single person to alter the status quo, or to complain if it is altered, and the possibility exists that [the] actor might be called upon to act in
inconsistent ways.” Louisell & Hazard, Pleading and Procedure: State and Federal 719 (1962); see Supreme Tribe of Ben-Hur v. Cauble,
255 U.S. 356, 366-67 (1921). To illustrate: Separate actions by individuals against a municipality to declare a bond issue invalid or
condition or limit it, to prevent or limit the making of a particular appropriation or to compel or invalidate an assessment, might create a
risk of inconsistent or varying determinations. In the same way, individual litigations of the rights and duties of riparian owners, or of
landowners’ rights and duties respecting a claimed nuisance, could create a possibility of incompatible adjudications. Actions by or against a
class provide a ready and fair means of achieving unitary adjudication.
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Clause [(b)(1)](B): This clause takes in situations where the judgment in a nonclass action by or against an individual member of the
class, while not technically concluding the other members, might do so as a practical matter. The vice of an individual action would lie in
the fact that the other members of the class, thus practically concluded, would have had no representation in the lawsuit. In an action by
policy holders against a fraternal benefit association attacking a financial reorganization of the society, it would hardly have been practical,
if indeed it would have been possible, to confine the effects of a validation of the reorganization to the individual plaintiffs.

In various situations an adjudication as to one or more members of the class will necessarily or probably have an adverse practical effect
on the interests of other members who should therefore be represented in the lawsuit. This is plainly the case when claims are made by
numerous persons against a fund insufficient to satisfy all claims. A class action by or against representative members to settle the validity of
the claims as a whole, or in groups, followed by separate proof of the amount of each valid claim and proportionate distribution of the fund,
meets the problem.

 
Subdivision (b)(2). This subdivision is intended to reach situations where a party has taken action or refused to take action with respect

to a class, and final relief of an injunctive nature or of a corresponding declaratory nature, settling the legality of the behavior with respect
to the class as a whole, is appropriate. Declaratory relief “corresponds’’ to injunctive relief when as a practical matter it affords injunctive
relief or serves as a basis for later injunctive relief. The subdivision does not extend to cases in which the appropriate final relief relates
exclusively or predominantly to money damages. Action or inaction is directed to a class within the meaning of this subdivision even if it
has taken effect or is threatened only as to one or a few members of the class, provided it is based on grounds which have general
application to the class.

Illustrative are various actions in the civil-rights field where a party is charged with discriminating unlawfully against a class, usually one
whose members are incapable of specific enumeration. Subdivision (b)(2) is not limited to civil-rights cases. Thus an action looking to
specific or declaratory relief could be brought by a numerous class of purchasers, say retailers of a given description, against a seller alleged
to have undertaken to sell to that class at prices higher than those set for other purchasers, say retailers of another description, when the
applicable law forbids such a pricing differential. So also a patentee of a machine, charged with selling or licensing the machine on
condition that purchasers or licensees also purchase or obtain licenses to use an ancillary unpatented machine, could be sued on a class basis
by a numerous group of purchasers or licensees, or by a numerous group of competing sellers or licensors of the unpatented machine, to test
the legality of the “tying” condition.

 
Subdivision (b)(3). In the situations to which this subdivision relates, class-action treatment is not as clearly called for as in those

described above, but it may nevertheless be convenient and desirable depending upon the particular facts. Subdivision (b)(3) encompasses
those cases in which a class action would achieve economies of time, effort, and expense, and promote uniformity of decision as to persons
similarly situated, without sacrificing procedural fairness or bringing about other undesirable results. Cf. Chafee[, Some Problems of
Equity 201 (1950)].

The court is required to find, as a condition of holding that a class action may be maintained under this subdivision, that the questions
common to the class predominate over the questions affecting individual members. It is only where this predominance exists that
economies can be achieved by means of the class-action device. In this view, a fraud perpetrated on numerous persons by the use of similar
misrepresentations may be an appealing situation for a class action, and it may remain so despite the need, if liability is found, for separate
determination of the damages suffered by individuals within the class. On the other hand, although having some common core, a fraud
case may be unsuited for treatment as a class action if there was material variation in the representations made or in the kinds of degrees of
reliance by the persons to whom they were addressed.…

That common questions predominate is not itself sufficient to justify a class action under subdivision (b)(3), for another method of
handling the litigious situation may be available which has greater practical advantages.…

Factors (A)-(D) are listed, non-exhaustively, as pertinent to the findings. The court is to consider the interests of individual members of
the class in controlling their own litigations and carrying them on as they see fit.…

In this connection the court should inform itself of any litigation actually pending by or against the individuals. The interests of
individuals in conducting separate lawsuits may be so strong as to call for denial of a class action. On the other hand, these interests may be
theoretic rather than practical: the class may have a high degree of cohesion and prosecution of the action through representatives would be
quite unobjectionable, or the amounts at stake for individuals may be so small that separate suits would be impracticable. The burden that
separate suits would impose on the party opposing the class, or upon the court calendars, may also fairly be considered.

Also pertinent is the question of the desirability of concentrating the trial of the claims in the particular forum by means of a class
action, in contrast to allowing the claims to be litigated separately in forums to which they would ordinarily be brought. Finally, the court
should consider the problems of management which are likely to arise in the conduct of a class action.
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2003 AMENDMENTS

 
Subdivision (c). Subdivision (c) is amended in several respects. The requirement that the court determine whether to certify a class “as

soon as practicable after commencement of an action” is replaced by requiring determination “at an early practicable time.” The notice
provisions are substantially revised.

 
Paragraph (2). The first change made in Rule 23(c)(2) is to call attention to the court’s authority—already established in part by Rule

23(d)(2)—to direct notice of certification to a Rule 23(b)(1) or (b)(2) class. The present rule expressly requires notice only in actions
certified under Rule 23(b)(3). Members of classes certified under Rules 23(b)(1) or (b)(2) have interests that may deserve protection by
notice.

The authority to direct notice to class members in a (b)(1) or (b)(2) class action should be exercised with care. For several reasons, there
may be less need for notice than in a (b)(3) class action. There is no right to request exclusion from a (b)(1) or (b)(2) class. The
characteristics of the class may reduce the need for formal notice. The cost of providing notice, moreover, could easily cripple actions that
do not seek damages. The court may decide not to direct notice after balancing the risk that notice costs may deter the pursuit of class relief
against the benefits of notice.…

 
Subdivision (e). Subdivision (e) is amended to strengthen the process of reviewing proposed class-action settlements. Settlement may

be a desirable means of resolving a class action. But court review and approval are essential to assure adequate representation of class
members who have not participated in shaping the settlement.

Subdivision (e)(1)(A) expressly recognizes the power of a class representative to settle class claims, issues, or defenses.…
Subdivision (e)([2]) states the standard for approving a proposed settlement that would bind class members. The settlement must be

fair, reasonable, and adequate. A helpful review of many factors that may deserve consideration is provided by In re: Prudential Ins. Co.
America Sales Practice Litigation Agent Actions, 148 F.3d 283, 316-324 (3d Cir. 1998). Further guidance can be found in the Manual for
Complex Litigation. The court must make findings that support the conclusion that the settlement is fair, reasonable, and adequate. The
findings must be set out in sufficient detail to explain to class members and the appellate court the factors that bear on applying the
standard. Settlement review also may provide an occasion to review the cogency of the initial class definition. The terms of the settlement
themselves, or objections, may reveal divergent interests of class members and demonstrate the need to redefine the class or to designate
subclasses. Redefinition of a class certified under Rule 23(b)(3) may require notice to new class members under Rule 23(c)(2)(B). See Rule
23(c)(1)(C).

Paragraph ([(e)(3)]) … requires parties seeking approval of a settlement, voluntary dismissal, or compromise under Rule 23(e) to file a
statement identifying any agreement made in connection with the settlement. This provision does not change the basic requirement that
the parties disclose all terms of the settlement or compromise that the court must approve.…It aims instead at related undertakings that,
although seemingly separate, may have influenced the terms of the settlement by trading away possible advantages for the class in return for
advantages for others. Doubts should be resolved in favor of identification.…

 
Paragraph [(e)(4)] … authorizes the court to refuse to approve a settlement unless the settlement affords a new opportunity to elect

exclusion in a case that settles after a certification decision if the earlier opportunity to elect exclusion provided with the certification notice
has expired by the time of the settlement notice. A decision to remain in the class is likely to be more carefully considered and is better
informed when settlement terms are known.

The opportunity to request exclusion from a proposed settlement is limited to members of a (b)(3) class. Exclusion may be requested
only by individual class members; no class member may purport to opt out other class members by way of another class action.…

 
Subdivision (g). Subdivision (g) is new. It responds to the reality that the selection and activity of class counsel are often critically

important to the successful handling of a class action. Until now, courts have scrutinized proposed class counsel as well as the class
representative under Rule 23(a)(4). This experience has recognized the importance of judicial evaluation of the proposed lawyer for the
class, and this new subdivision builds on that experience rather than introducing an entirely new element into the class certification process.
Rule 23(a)(4) will continue to call for scrutiny of the proposed class representative, while this subdivision will guide the court in assessing
proposed class counsel as part of the certification decision. This subdivision recognizes the importance of class counsel, states the obligation
to represent the interests of the class, and provides a framework for selection of class counsel. The procedure and standards for appointment
vary depending on whether there are multiple applicants to be class counsel. The new subdivision also provides a method by which the
court may make directions from the outset about the potential fee award to class counsel in the event the action is successful.…
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Subdivision (h). Subdivision (h) is new. Fee awards are a powerful influence on the way attorneys initiate, develop, and conclude class

actions. Class action attorney fee awards have heretofore been handled, along with all other attorney fee awards, under Rule 54(d)(2), but
that rule is not addressed to the particular concerns of class actions. This subdivision is designed to work in tandem with new subdivision
(g) on appointment of class counsel, which may afford an opportunity for the court to provide an early framework for an eventual fee
award, or for monitoring the work of class counsel during the pendency of the action.…

Active judicial involvement in measuring fee awards is singularly important to the proper operation of the class-action process.
Continued reliance on caselaw development of fee-award measures does not diminish the court’s responsibility. In a class action, the
district court must ensure that the amount and mode of payment of attorney fees are fair and proper whether the fees come from a common
fund or are otherwise paid. Even in the absence of objections, the court bears this responsibility.…

 Rule 23.1.   Derivative Actions

(a) Prerequisites. This rule applies when one or more shareholders or members of a corporation or an
unincorporated association bring a derivative action to enforce a right that the corporation or association may
properly assert but has failed to enforce. The derivative action may not be maintained if it appears that the
plaintiff does not fairly and adequately represent the interests of shareholders or members who are similarly
situated in enforcing the right of the corporation or association.
 

(b) Pleading Requirements. The complaint must be verified and must:
(1) allege that the plaintiff was a shareholder or member at the time of the transaction complained of, or

that the plaintiff’s share or membership later devolved on it by operation of law;
(2) allege that the action is not a collusive one to confer jurisdiction that the court would otherwise lack;

and
(3) state with particularity:

(A) any effort by the plaintiff to obtain the desired action from the directors or comparable authority
and, if necessary, from the shareholders or members; and

(B) the reasons for not obtaining the action or not making the effort.

 
(c) Settlement, Dismissal, and Compromise. A derivative action may be settled, voluntarily dismissed, or

compromised only with the court’s approval. Notice of a proposed settlement, voluntary dismissal, or
compromise must be given to shareholders or members in the manner that the court orders.

As added Feb. 28, 1966, eff. July 1, 1966; amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff.
Dec. 1, 2007.
 

Rule 23.2.   Actions Relating to Unincorporated Associations

This rule applies to an action brought by or against the members of an unincorporated association as a
class by naming certain members as representative parties. The action may be maintained only if it appears
that those parties will fairly and adequately protect the interests of the association and its members. In
conducting the action, the court may issue any appropriate orders corresponding with those in Rule 23(d), and
the procedure for settlement, voluntary dismissal, or compromise must correspond with the procedure in Rule
23(e).
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As added Feb. 28, 1966, eff. July 1, 1966; amended Apr. 30, 2007, eff. Dec. 1, 2007.
 

ADVISORY COMMITTEE NOTES ON THE 1966 ADOPTION OF RULE 23.2

 
Although an action by or against representatives of the membership of an unincorporated association has often been viewed as a class
action, the real or main purpose of this characterization has been to give “entity treatment” to the association when for formal reasons it
cannot sue or be sued as a jural person under Rule 17(b). See Louisell & Hazard, Pleading and Procedure: State and Federal 718 (1962); 3
Moore’s Federal Practice ¶23.08 (2d ed. 1963).… Rule 23.2 deals separately with these actions, referring where appropriate to Rule 23.

 
Rule 24.   Intervention

(a) Intervention of Right. On timely motion, the court must permit anyone to intervene who:
(1) is given an unconditional right to intervene by a federal statute; or
(2) claims an interest relating to the property or transaction that is the subject of the action, and is so

situated that disposing of the action may as a practical matter impair or impede the movant’s ability to protect
its interest, unless existing parties adequately represent that interest.
 

(b) Permissive Intervention.
(1) In General. On timely motion, the court may permit anyone to intervene who:

(A) is given a conditional right to intervene by a federal statute; or
(B) has a claim or defense that shares with the main action a common question of law or fact.

(2) By a Government Officer or Agency. On timely motion, the court may permit a federal or state
governmental officer or agency to intervene if a party’s claim or defense is based on:

(A) a statute or executive order administered by the officer or agency; or
(B) any regulation, order, requirement, or agreement issued or made under the statute or executive

order.
(3) Delay or Prejudice. In exercising its discretion, the court must consider whether the intervention will

unduly delay or prejudice the adjudication of the original parties’ rights.
 

(c) Notice and Pleading Required. A motion to intervene must be served on the parties as provided in
Rule 5. The motion must state the grounds for intervention and be accompanied by a pleading that sets out
the claim or defense for which intervention is sought.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20, 1949; Jan. 21, 1963, eff. July
1, 1963; Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991;
Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 30, 2007, eff. Dec. 1, 2007.
 

ADVISORY COMMITTEE NOTES, 1966 AMENDMENTS

 
… If an absentee would be substantially affected in a practical sense by the determination made in an action, he should, as a general rule, be
entitled to intervene, and his right to do so should not depend on whether there is a fund to be distributed or otherwise disposed of.
Intervention of right is here seen to be a kind of counterpart to Rule 19(a)(2) on joinder of persons needed for a just adjudication: where,
upon motion of a party in an action, an absentee should be joined so that he may protect his interest which as a practical matter may be
substantially impaired by the disposition of the action, he ought to have a right to intervene in the action on his own motion. See Louisell
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& Hazard, Pleading and Procedure: State and Federal 749-50 (1962).…

The amendment provides that an applicant is entitled to intervene in an action when his position is comparable to that of a person
under Rule 19(a)[(2)(i)], as amended, unless his interest is already adequately represented in the action by existing parties.…

The representation whose adequacy comes into question under the amended rule is not confined to formal representation like that
provided by a trustee for his beneficiary or a representative party in a class action for a member of the class. A party to an action may
provide practical representation to the absentee seeking intervention although no such formal relationship exists between them, and the
adequacy of this practical representation will then have to be weighed.

An intervention of right under the amended rule may be subject to appropriate conditions or restrictions responsive among other things
to the requirements of efficient conduct of the proceedings.

 Rule 25.   Substitution of Parties

(a) Death.
(1) Substitution if the Claim Is Not Extinguished. If a party dies and the claim is not extinguished, the court

may order substitution of the proper party. A motion for substitution may be made by any party or by the
decedent’s successor or representative. If the motion is not made within 90 days after service of a statement
noting the death, the action by or against the decedent must be dismissed.

(2) Continuation Among the Remaining Parties. After a party’s death, if the right sought to be enforced
survives only to or against the remaining parties, the action does not abate, but proceeds in favor of or against
the remaining parties. The death should be noted on the record.

(3) Service. A motion to substitute, together with a notice of hearing, must be served on the parties as
provided in Rule 5 and on nonparties as provided in Rule 4. A statement noting death must be served in the
same manner. Service may be made in any judicial district.
 

(b) Incompetency. If a party becomes incompetent, the court may, on motion, permit the action to be
continued by or against the party’s representative. The motion must be served as provided in Rule 25(a)(3).
 

(c) Transfer of Interest. If an interest is transferred, the action may be continued by or against the original
party unless the court, on motion, orders the transferee to be substituted in the action or joined with the
original party. The motion must be served as provided in Rule 25(a)(3).
 

(d) Public Officers; Death or Separation from Office. An action does not abate when a public officer who
is a party in an official capacity dies, resigns, or otherwise ceases to hold office while the action is pending.
The officer’s successor is automatically substituted as a party. Later proceedings should be in the substituted
party’s name, but any misnomer not affecting the parties’ substantial rights must be disregarded. The court
may order substitution at any time, but the absence of such an order does not affect the substitution.

As amended Dec. 29, 1948, eff. Oct. 20, 1949; Apr. 17, 1961, eff. July 19, 1961; Jan. 21, 1963, eff. July 1,
1963; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1, 2007.
 
V.   Disclosures and Discovery

Rule 26.   Duty to Disclose; General Provisions Governing Discovery

(a) Required Disclosures.
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(1) Initial Disclosure.
(A) In General. Except as exempted by Rule 26(a)(1)(B) or as otherwise stipulated or ordered by the

court, a party must, without awaiting a discovery request, provide to the other parties:
(i) the name and, if known, the address and telephone number of each individual likely to have

discoverable information—along with the subjects of that information—that the disclosing party may
use to support its claims or defenses, unless the use would be solely for impeachment;

(ii) a copy—or a description by category and location—of all documents, electronically stored
information, and tangible things that the disclosing party has in its possession, custody, or control and
may use to support its claims or defenses, unless the use would be solely for impeachment;

(iii) a computation of each category of damages claimed by the disclosing party—who must also
make available for inspection and copying as under Rule 34 the documents or other evidentiary
material, unless privileged or protected from disclosure, on which each computation is based, including
materials bearing on the nature and extent of injuries suffered; and

(iv) for inspection and copying as under Rule 34, any insurance agreement under which an
insurance business may be liable to satisfy all or part of a possible judgment in the action or to
indemnify or reimburse for payments made to satisfy the judgment.
(B) Proceedings Exempt from Initial Disclosure. The following proceedings are exempt from initial

disclosure:
(i) an action for review on an administrative record;
(ii) a forfeiture action in rem arising from a federal statute;
(iii) a petition for habeas corpus or any other proceeding to challenge a criminal conviction or

sentence;
(iv) an action brought without an attorney by a person in the custody of the United States, a state,

or a state subdivision;
(v) an action to enforce or quash an administrative summons or subpoena;
(vi) an action by the United States to recover benefit payments;
(vii) an action by the United States to collect on a student loan guaranteed by the United States;
(viii) a proceeding ancillary to a proceeding in another court; and
(ix) an action to enforce an arbitration award.

(C) Time for Initial Disclosures—In General. A party must make the initial disclosures at or within 14
days after the parties’ Rule 26(f) conference unless a different time is set by stipulation or court order, or
unless a party objects during the conference that initial disclosures are not appropriate in this action and
states the objection in the proposed discovery plan. In ruling on the objection, the court must determine
what disclosures, if any, are to be made and must set the time for disclosure.

(D) Time for Initial Disclosures—For Parties Served or Joined Later. A party that is first served or
otherwise joined after the Rule 26(f) conference must make the initial disclosures within 30 days after
being served or joined, unless a different time is set by stipulation or court order.

(E) Basis for Initial Disclosure; Unacceptable Excuses. A party must make its initial disclosures based on
the information then reasonably available to it. A party is not excused from making its disclosures because
it has not fully investigated the case or because it challenges the sufficiency of another party’s disclosures or
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because another party has not made its disclosures.
(2) Disclosure of Expert Testimony.

(A) In General. In addition to the disclosures required by Rule 26(a)(1), a party must disclose to the
other parties the identity of any witness it may use at trial to present evidence under Federal Rule of

Evidence 702, 703, or 705.*

(B) Witnesses Who Must Provide a Written Report. Unless otherwise stipulated or ordered by the court,
this disclosure must be accompanied by a written report—prepared and signed by the witness—if the
witness is one retained or specially employed to provide expert testimony in the case or one whose duties
as the party’s employee regularly involve giving expert testimony. The report must contain:

(i) a complete statement of all opinions the witness will express and the basis and reasons for them;
(ii) the facts or data considered by the witness in forming them;
(iii) any exhibits that will be used to summarize or support them;
(iv) the witness’s qualifications, including a list of all publications authored in the previous 10

years;
(v) a list of all other cases in which, during the previous 4 years, the witness testified as an expert at

trial or by deposition; and
(vi) a statement of the compensation to be paid for the study and testimony in the case.

(C) Witnesses Who Do Not Provide a Written Report. Unless otherwise stipulated or ordered by the
court, if the witness is not required to provide a written report, this disclosure must state:

(i) the subject matter on which the witness is expected to present evidence under Federal Rule of
Evidence 702, 703, or 705; and

(ii) a summary of the facts and opinions to which the witness is expected to testify.
(D) Time to Disclose Expert Testimony. A party must make these disclosures at the times and in the

sequence that the court orders. Absent a stipulation or a court order, the disclosures must be made:
(i) at least 90 days before the date set for trial or for the case to be ready for trial; or
(ii) if the evidence is intended solely to contradict or rebut evidence on the same subject matter

identified by another party under Rule 26(a)(2)(B) or (C), within 30 days after the other party’s
disclosure.
(E) Supplementing the Disclosure. The parties must supplement these disclosures when required under

Rule 26(e).
(3) Pretrial Disclosures.

(A) In General. In addition to the disclosures required by Rule 26(a)(1) and (2), a party must provide to
the other parties and promptly file the following information about the evidence that it may present at trial
other than solely for impeachment:

(i) the name and, if not previously provided, the address and telephone number of each witness—
separately identifying those the party expects to present and those it may call if the need arises;

(ii) the designation of those witnesses whose testimony the party expects to present by deposition
and, if not taken stenographically, a transcript of the pertinent parts of the deposition; and

(iii) an identification of each document or other exhibit, including summaries of other evidence—
separately identifying those items the party expects to offer and those it may offer if the need arises.
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(B) Time for Pretrial Disclosures; Objections. Unless the court orders otherwise, these disclosures must be
made at least 30 days before trial. Within 14 days after they are made, unless the court sets a different
time, a party may serve and promptly file a list of the following objections: any objections to the use under
Rule 32(a) of a deposition designated by another party under Rule 26(a)(3)(A)(ii); and any objection,
together with the grounds for it, that may be made to the admissibility of materials identified under Rule
26(a)(3)(A)(iii). An objection not so made—except for one under Federal Rule of Evidence 402 or 403—

is waived unless excused by the court for good cause.*

(4) Form of Disclosures. Unless the court orders otherwise, all disclosures under Rule 26(a) must be in
writing, signed, and served.
 

(b) Discovery Scope and Limits.
(1) Scope in General. Unless otherwise limited by court order, the scope of discovery is as follows: Parties

may obtain discovery regarding any nonprivileged matter that is relevant to any party's claim or defense and
proportional to the needs of the case, considering the importance of the issues at stake in the action, the
amount in controversy, the parties' relative access to relevant information, the parties' resources, the
importance of the discovery in resolving the issues, and whether the burden or expense of the proposed
discovery outweighs its likely benefit. Information within this scope of discovery need not be admissible in
evidence to be discoverable.

(2) Limitations on Frequency and Extent.
(A) When Permitted. By order, the court may alter the limits in these rules on the number of depositions

and interrogatories or on the length of depositions under Rule 30. By order or local rule, the court may also
limit the number of requests under Rule 36.

(B) Specific Limitations on Electronically Stored Information. A party need not provide discovery of
electronically stored information from sources that the party identifies as not reasonably accessible because of
undue burden or cost. On motion to compel discovery or for a protective order, the party from whom
discovery is sought must show that the information is not reasonably accessible because of undue burden or
cost. If that showing is made, the court may nonetheless order discovery from such sources if the requesting
party shows good cause, considering the limitations of Rule 26(b)(2)(C). The court may specify conditions for
the discovery.

(C) When Required. On motion or on its own, the court must limit the frequency or extent of discovery
otherwise allowed by these rules or by local rule if it determines that:

(i) the discovery sought is unreasonably cumulative or duplicative, or can be obtained from some other
source that is more convenient, less burdensome, or less expensive;

(ii) the party seeking discovery has had ample opportunity to obtain the information by discovery in
the action; or

(iii) the proposed discovery is outside the scope permitted by Rule 26(b)(1).
(3) Trial Preparation: Materials.

(A) Documents and Tangible Things. Ordinarily, a party may not discover documents and tangible
things that are prepared in anticipation of litigation or for trial by or for another party or its representative
(including the other party’s attorney, consultant, surety, indemnitor, insurer, or agent). But, subject to
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Rule 26(b)(4), those materials may be discovered if:
(i) they are otherwise discoverable under Rule 26(b)(1); and
(ii) the party shows that it has substantial need for the materials to prepare its case and cannot,

without undue hardship, obtain their substantial equivalent by other means.
(B) Protection Against Disclosure. If the court orders discovery of those materials, it must protect against

disclosure of the mental impressions, conclusions, opinions, or legal theories of a party’s attorney or other
representative concerning the litigation.

(C) Previous Statement. Any party or other person may, on request and without the required showing,
obtain the person’s own previous statement about the action or its subject matter. If the request is refused,
the person may move for a court order, and Rule 37(a)(5) applies to the award of expenses. A previous
statement is either:

(i) a written statement that the person has signed or otherwise adopted or approved; or
(ii) a contemporaneous stenographic, mechanical, electrical, or other recording—or a transcription of it—that recites substantially

verbatim the person’s oral statement.

(4) Trial Preparation: Experts.
(A) Deposition of an Expert Who May Testify. A party may depose any person who has been identified as

an expert whose opinions may be presented at trial. If Rule 26(a)(2)(B) requires a report from the expert,
the deposition may be conducted only after the report is provided.

(B) Trial-Preparation Protection for Draft Reports or Disclosures. Rules 26(b)(3)(A) and (B) protect
drafts of any report or disclosure required under Rule 26(a)(2), regardless of the form in which the draft is
recorded.

(C) Trial-Preparation Protection for Communications Between a Party’s Attorney and Expert Witnesses.
Rules 26(b)(3)(A) and (B) protect communications between the party’s attorney and any witness required
to provide a report under Rule 26(a)(2)(B), regardless of the form of the communications, except to the
extent that the communications:

(i) relate to compensation for the expert’s study or testimony;
(ii) identify facts or data that the party’s attorney provided and that the expert considered in forming the opinions to be expressed; or
(iii) identify assumptions that the party’s attorney provided and that the expert relied on in forming the opinions to be expressed.

(D) Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by interrogatories or
deposition, discover facts known or opinions held by an expert who has been retained or specially
employed by another party in anticipation of litigation or to prepare for trial and who is not expected to be
called as a witness at trial. But a party may do so only:

(i) as provided in Rule 35(b); or
(ii) on showing exceptional circumstances under which it is impracticable for the party to obtain facts or opinions on the same

subject by other means.

(E) Payment. Unless manifest injustice would result, the court must require that the party seeking
discovery:

(i) pay the expert a reasonable fee for time spent in responding to discovery under Rule 26(b)(4)(A) or (D); and
(ii) for discovery under (D), also pay the other party a fair portion of the fees and expenses it reasonably incurred in obtaining the

expert’s facts and opinions.

(5) Claiming Privilege or Protecting Trial-Preparation Materials.
(A) Information Withheld. When a party withholds information otherwise discoverable by claiming

that the information is privileged or subject to protection as trial-preparation material, the party must:
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(i) expressly make the claim; and
(ii) describe the nature of the documents, communications, or tangible things not produced or

disclosed—and do so in a manner that, without revealing information itself privileged or
protected, will enable other parties to assess the claim.

(B) Information Produced. If information produced in discovery is subject to a claim of privilege or
of protection as trial-preparation material, the party making the claim may notify any party that
received the information of the claim and the basis for it. After being notified, a party must promptly
return, sequester, or destroy the specified information and any copies it has; must not use or disclose
the information until the claim is resolved; must take reasonable steps to retrieve the information if the
party disclosed it before being notified; and may promptly present the information to the court under
seal for a determination of the claim. The producing party must preserve the information until the
claim is resolved.

 
(c) Protective Orders.
(1) In General. A party or any person from whom discovery is sought may move for a protective

order in the court where the action is pending—or as an alternative on matters relating to a deposition,
in the court for the district where the deposition will be taken. The motion must include a certification
that the movant has in good faith conferred or attempted to confer with other affected parties in an
effort to resolve the dispute without court action. The court may, for good cause, issue an order to
protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense,
including one or more of the following:

(A) forbidding the disclosure or discovery;
(B) specifying terms, including time and place or the allocation of expenses, for the disclosure

or discovery;
(C) prescribing a discovery method other than the one selected by the party seeking discovery;
(D) forbidding inquiry into certain matters, or limiting the scope of disclosure or discovery to

certain matters;
(E) designating the persons who may be present while the discovery is conducted;
(F) requiring that a deposition be sealed and opened only on court order;
(G) requiring that a trade secret or other confidential research, development, or commercial

information not be revealed or be revealed only in a specified way; and
(H) requiring that the parties simultaneously file specified documents or information in sealed

envelopes, to be opened as the court directs.
(2) Ordering Discovery. If a motion for a protective order is wholly or partly denied, the court may,

on just terms, order that any party or person provide or permit discovery.
(3) Awarding Expenses. Rule 37(a)(5) applies to the award of expenses.

 
(d) Timing and Sequence of Discovery.
(1) Timing. A party may not seek discovery from any source before the parties have conferred as

required by Rule 26(f), except in a proceeding exempted from initial disclosure under Rule 26(a)(1)(B),
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or when authorized by these rules, by stipulation, or by court order.
(2) Early Rule 34 Requests.

(A) Time to Deliver. More than 21 days after the summons and complaint are served on a
party, a request under Rule 34 may be delivered:

(i) to that party by any other party, and
(ii) by that party to any plaintiff or to any other party that has been served.

(B) When Considered Served. The request is considered to have been served at the first Rule
26(f) conference.

(3) Sequence. Unless the parties stipulate or the court orders otherwise for the parties' and
witnesses' convenience and in the interests of justice:

(A) methods of discovery may be used in any sequence; and
(B) discovery by one party does not require any other party to delay its discovery.
(e) Supplementing Disclosures and Responses.
(1) In General. A party who has made a disclosure under Rule 26(a)—or who has responded to an

interrogatory, request for production, or request for admission—must supplement or correct its
disclosure or response:

(A) in a timely manner if the party learns that in some material respect the disclosure or
response is incomplete or incorrect, and if the additional or corrective information has not
otherwise been made known to the other parties during the discovery process or in writing; or

(B) as ordered by the court.
(2) Expert Witness. For an expert whose report must be disclosed under Rule 26(a)(2)(B), the

party’s duty to supplement extends both to information included in the report and to information
given during the expert’s deposition. Any additions or changes to this information must be disclosed
by the time the party’s pretrial disclosures under Rule 26(a)(3) are due.

 
(f) Conference of the Parties; Planning for Discovery.
(1) Conference Timing. Except in a proceeding exempted from initial disclosure under Rule 26(a)

(1)(B) or when the court orders otherwise, the parties must confer as soon as practicable—and in any
event at least 21 days before a scheduling conference is to be held or a scheduling order is due under
Rule 16(b).

(2) Conference Content; Parties’ Responsibilities. In conferring, the parties must consider the nature
and basis of their claims and defenses and the possibilities for promptly settling or resolving the case;
make or arrange for the disclosures required by Rule 26(a)(1); discuss any issues about preserving
discoverable information; and develop a proposed discovery plan. The attorneys of record and all
unrepresented parties that have appeared in the case are jointly responsible for arranging the
conference, for attempting in good faith to agree on the proposed discovery plan, and for submitting to
the court within 14 days after the conference a written report outlining the plan. The court may order
the parties or attorneys to attend the conference in person.

(3) Discovery Plan. A discovery plan must state the parties’ views and proposals on:
(A) what changes should be made in the timing, form, or requirement for disclosures under
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Rule 26(a), including a statement of when initial disclosures were made or will be made;
(B) the subjects on which discovery may be needed, when discovery should be completed, and

whether discovery should be conducted in phases or be limited to or focused on particular issues;
(C) any issues about disclosure, discovery, or preservation of electronically stored information,

including the form or forms in which it should be produced;
(D) any issues about claims of privilege or of protection as trial-preparation materials,

including—if the parties agree on a procedure to assert these claims after production—whether to
ask the court to include their agreement in an order under Federal Rule of Evidence 502;

(E) what changes should be made in the limitations on discovery imposed under these rules or
by local rule, and what other limitations should be imposed; and

(F) any other orders that the court should issue under Rule 26(c) or under Rule 16(b) and (c).
(4) Expedited Schedule. If necessary to comply with its expedited schedule for Rule 16(b)

conferences, a court may by local rule:
(A) require the parties’ conference to occur less than 21 days before the scheduling conference

is held or a scheduling order is due under Rule 16(b); and
(B) require the written report outlining the discovery plan to be filed less than 14 days after

the parties’ conference, or excuse the parties from submitting a written report and permit them to
report orally on their discovery plan at the Rule 16(b) conference.

 
(g) Signing Disclosures and Discovery Requests, Responses, and Objections.
(1) Signature Required; Effect of Signature. Every disclosure under Rule 26(a)(1) or (a)(3) and every

discovery request, response, or objection must be signed by at least one attorney of record in the
attorney’s own name—or by the party personally, if unrepresented—and must state the signer’s
address, e-mail address, and telephone number. By signing, an attorney or party certifies that to the
best of the person’s knowledge, information, and belief formed after a reasonable inquiry:

(A) with respect to a disclosure, it is complete and correct as of the time it is made; and
(B) with respect to a discovery request, response, or objection, it is:

(i) consistent with these rules and warranted by existing law or by a nonfrivolous argument
for extending, modifying, or reversing existing law, or for establishing new law;

(ii) not interposed for any improper purpose, such as to harass, cause unnecessary delay, or
needlessly increase the cost of litigation; and

(iii) neither unreasonable nor unduly burdensome or expensive, considering the needs of
the case, prior discovery in the case, the amount in controversy, and the importance of the
issues at stake in the action.

(2) Failure to Sign. Other parties have no duty to act on an unsigned disclosure, request, response,
or objection until it is signed, and the court must strike it unless a signature is promptly supplied after
the omission is called to the attorney’s or party’s attention.

(3) Sanction for Improper Certification. If a certification violates this rule without substantial
justification, the court, on motion or on its own, must impose an appropriate sanction on the signer,
the party on whose behalf the signer was acting, or both. The sanction may include an order to pay the
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reasonable expenses, including attorney’s fees, caused by the violation.
As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff.

July 1, 1966; Mar. 30, 1970, eff. July 1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980; Apr. 28, 1983, eff.
Aug. 1, 1983; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 17, 2000, eff.
Dec. 1, 2000; Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 28, 2010, eff.
Dec. 1, 2010; Apr. 29, 2015, eff. Dec. 1, 2015.

 
ADVISORY COMMITTEE NOTES, 1983, 2000, 2010, AND, 2015 AMENDMENTS

 
1983 AMENDMENTS

 
Excessive discovery and evasion or resistance to reasonable discovery requests pose significant problems. Recent studies have
made some attempt to determine the sources and extent of the difficulties.…

The purpose of discovery is to provide a mechanism for making relevant information available to the litigants. “Mutual
knowledge of all the relevant facts gathered by both parties is essential to proper litigation.” Hickman v. Taylor, 329 U.S. 495,
507 (1947). Thus the spirit of the rules is violated when advocates attempt to use discovery tools as tactical weapons rather than
to expose the facts and illuminate the issues by overuse of discovery or unnecessary use of defensive weapons or evasive responses.
All of this results in excessively costly and time-consuming activities that are disproportionate to the nature of the case, the
amount involved, or the issues or values at stake.

Given our adversary tradition and the current discovery rules, it is not surprising that there are many opportunities, if not
incentives, for attorneys to engage in discovery that, although authorized by the broad, permissive terms of the rules nevertheless
results in delay.…

 
Subdivision (g)—Signing of Discovery Requests, Responses, and Objections. Rule 26(g) imposes an affirmative duty to

engage in pretrial discovery in a responsible manner that is consistent with the spirit and purposes of Rules 26 through 37. In
addition, Rule 26(g) is designed to curb discovery abuse by explicitly encouraging the imposition of sanctions. The subdivision
provides a deterrent to both excessive discovery and evasion by imposing a certification requirement that obliges each attorney to
stop and think about the legitimacy of a discovery request, a response thereto, or an objection. The term “response” includes
answers to interrogatories and to requests to admit as well as responses to production requests.

If primary responsibility for conducting discovery is to continue to rest with the litigants, they must be obliged to act
responsibly and avoid abuse. With this in mind, Rule 26(g), which parallels the amendments to Rule 11, requires an attorney or
unrepresented party to sign each discovery request, response, or objection.…

Although the certification duty requires the lawyer to pause and consider the reasonableness of his request, response, or
objection, it is not meant to discourage or restrict necessary and legitimate discovery. The rule simply requires that the attorney
make a reasonable inquiry into the factual basis of his response, request, or objection.

The duty to make a “reasonable inquiry” is satisfied if the investigation undertaken by the attorney and the conclusions drawn
therefrom are reasonable under the circumstances. It is an objective standard similar to the one imposed by Rule 11. See the
Advisory Committee Note to Rule 11. See also Kinee v. Abraham Lincoln Fed. Sav. & Loan Assn., 365 F. Supp. 975 (E.D. Pa.
1973). In making the inquiry, the attorney may rely on assertions by the client and on communications with other counsel in the
case as long as that reliance is appropriate under the circumstances. Ultimately, what is reasonable is a matter for the court to
decide on the totality of the circumstances.…

 
2000 AMENDMENTS

 
Purposes of Amendments. The Rule 26(a)(1) initial disclosure provisions are amended to establish a nationally uniform

practice. The scope of the disclosure obligation is narrowed to cover only information that the disclosing party may use to support
its position. In addition, the rule exempts specified categories of proceedings from initial disclosure, and permits a party who
contends that disclosure is not appropriate in the circumstances of the case to present its objections to the court, which must then
determine whether disclosure should be made. Related changes are made in Rules 26(d) and (f).…
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Subdivision (a)(1).… The initial disclosure obligation of subdivisions (a)(1)(A) and (B) has been narrowed to identification of

witnesses and documents that the disclosing party may use to support its claims or defenses. “Use” includes any use at a pretrial
conference, to support a motion, or at trial. The disclosure obligation is also triggered by intended use in discovery, apart from use
to respond to a discovery request; use of a document to question a witness during a deposition is a common example. The
disclosure obligation attaches both to witnesses and documents a party intends to use and also to witnesses and to documents the
party intends to use if—in the language of Rule 26(a)(3)—”the need arises.”

A party is no longer obligated to disclose witnesses or documents, whether favorable or unfavorable, that it does not intend to
use.…

Subdivision (a)(1)[(B)] is likely to exempt a substantial proportion of the cases in most districts from the initial disclosure
requirement. Based on 1996 and 1997 case filing statistics, Federal Judicial Center staff estimate that, nationwide, these
categories total approximately one-third of all civil filings.…

 
2010 AMENDMENTS …

 
In 1993, Rule 26(b)(4)(A) was revised to authorize expert depositions and Rule 26(a)(2) was added to provide disclosure,
including—for many experts—an extensive report. Many courts read the disclosure provision to authorize discovery of all
communications between counsel and expert witnesses and all draft reports. The Committee has been told repeatedly that routine
discovery into attorney-expert communications and draft reports has had undesirable effects. Costs have risen. Attorneys may
employ two sets of experts—one for purposes of consultation and another to testify at trial—because disclosure of their
collaborative interactions with expert consultants would reveal their most sensitive and confidential case analyses. At the same
time, attorneys often feel compelled to adopt a guarded attitude toward their interaction with testifying experts that impedes
effective communication, and experts adopt strategies that protect against discovery but also interfere with their work.

 
Subdivision (a)(2)(B). Rule 26(a)(2)(B)(ii) is amended to provide that disclosure include all “facts or data considered by the

witness in forming” the opinions to be offered, rather than the “data or other information” disclosure prescribed in 1993. This
amendment is intended to alter the outcome in cases that have relied on the 1993 formulation in requiring disclosure of all
attorney-expert communications and draft reports. The amendments to Rule 26(b)(4) make this change explicit by providing
work-product protection against discovery regarding draft reports and disclosures or attorney-expert communications.

The refocus of disclosure on “facts or data” is meant to limit disclosure to material of a factual nature by excluding theories or
mental impressions of counsel. At the same time, the intention is that “facts or data” be interpreted broadly to require disclosure
of any material considered by the expert, from whatever source, that contains factual ingredients. The disclosure obligation
extends to any facts or data “considered” by the expert in forming the opinions to be expressed, not only those relied upon by the
expert.

 
Subdivision (a)(2)(C). Rule 26(a)(2)(C) is added to mandate summary disclosures of the opinions to be offered by expert

witnesses who are not required to provide reports under Rule 26(a)(2)(B) and of the facts supporting those opinions. This
disclosure is considerably less extensive than the report required by Rule 26(a)(2)(B). Courts must take care against requiring
undue detail, keeping in mind that these witnesses have not been specially retained and may not be as responsive to counsel as
those who have.

This amendment resolves a tension that has sometimes prompted courts to require reports under Rule 26(a)(2)(B) even from
witnesses exempted from the report requirement. An (a)(2)(B) report is required only from an expert described in (a)(2)(B).

A witness who is not required to provide a report under Rule 26(a)(2)(B) may both testify as a fact witness and also provide
expert testimony under Evidence Rule 702, 703, or 705. Frequent examples include physicians or other health care professionals
and employees of a party who do not regularly provide expert testimony. Parties must identify such witnesses under Rule 26(a)(2)
(A) and provide the disclosure required under Rule 26(a)(2)(C). The (a)(2)(C) disclosure obligation does not include facts
unrelated to the expert opinions the witness will present.…

 
Subdivision (b)(4). Rule 26(b)(4)(B) is added to provide work-product protection under Rule 26(b)(3)(A) and (B) for drafts

of expert reports or disclosures. This protection applies to all witnesses identified under Rule 26(a)(2)(A), whether they are
required to provide reports under Rule 26(a)(2)(B) or are the subject of disclosure under Rule 26(a)(2)(C). It applies regardless of
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the form in which the draft is recorded, whether written, electronic, or otherwise. It also applies to drafts of any supplementation
under Rule 26(e); see Rule 26(a)(2)(E).…

 
2015 AMENDMENTS

 
Rule 26(b)(1) is changed in several ways.

Information is discoverable under revised Rule 26(b)(1) if it is relevant to any party's claim or defense and is proportional to
the needs of the case. The considerations that bear on proportionality are moved from present Rule 26(b)(2)(C)(iii), slightly
rearranged and with one addition.

Most of what now appears in Rule 26(b)(2)(C)(iii) was first adopted in 1983. The 1983 provision was explicitly adopted as
part of the scope of discovery defined by Rule 26(b)(1). Rule 26(b)(1) directed the court to limit the frequency or extent of use of
discovery if it determined that “the discovery is unduly burdensome or expensive, taking into account the needs of the case, the
amount in controversy, limitations on the parties' resources, and the importance of the issues at stake in the litigation.” At the
same time, Rule 26(g) was added. Rule 26(g) provided that signing a discovery request, response, or objection certified that the
request, response, or objection was “not unreasonable or unduly burdensome or expensive, given the needs of the case, the
discovery already had in the case, the amount in controversy, and the importance of the issues at stake in the litigation.” The
parties thus shared the responsibility to honor these limits on the scope of discovery.

The 1983 Committee Note stated that the new provisions were added “to deal with the problem of over-discovery. The
objective is to guard against redundant or disproportionate discovery by giving the court authority to reduce the amount of
discovery that may be directed to matters that are otherwise proper subjects of inquiry. The new sentence is intended to
encourage judges to be more aggressive in identifying and discouraging discovery overuse. The grounds mentioned in the
amended rule for limiting discovery reflect the existing practice of many courts in issuing protective orders under Rule 26(c). . . .
On the whole, however, district judges have been reluctant to limit the use of the discovery devices.”

The clear focus of the 1983 provisions may have been softened, although inadvertently, by the amendments made in 1993.
The 1993 Committee Note explained: “[F]ormer paragraph (b)(1) [was] subdivided into two paragraphs for ease of reference and
to avoid renumbering of paragraphs (3) and (4).” Subdividing the paragraphs, however, was done in a way that could be read to
separate the proportionality provisions as “limitations,” no longer an integral part of the (b)(1) scope provisions. That appearance
was immediately offset by the next statement in the Note: “Textual changes are then made in new paragraph (2) to enable the
court to keep tighter rein on the extent of discovery.”

The 1993 amendments added two factors to the considerations that bear on limiting discovery: whether “the burden or
expense of the proposed discovery outweighs its likely benefit,” and “the importance of the proposed discovery in resolving the
issues.” Addressing these and other limitations added by the 1993 discovery amendments, the Committee Note stated that “[t]he
revisions in Rule 26(b)(2) are intended to provide the court with broader discretion to impose additional restrictions on the scope
and extent of discovery . . . . ”

The relationship between Rule 26(b)(1) and (2) was further addressed by an amendment made in 2000 that added a new
sentence at the end of (b)(1): “All discovery is subject to the limitations imposed by Rule 26(b)(2)(i), (ii), and (iii)[now Rule 26(b)
(2)(C)].” The Committee Note recognized that “[t]hese limitations apply to discovery that is otherwise within the scope of
subdivision (b)(1).” It explained that the Committee had been told repeatedly that courts were not using these limitations as
originally intended. “This otherwise redundant cross-reference has been added to emphasize the need for active judicial use of
subdivision (b)(2) to control excessive discovery.”

The present amendment restores the proportionality factors to their original place in defining the scope of discovery. This
change reinforces the Rule 26(g) obligation of the parties to consider these factors in making discovery requests, responses, or
objections.

Restoring the proportionality calculation to Rule 26(b)(1) does not change the existing responsibilities of the court and the
parties to consider proportionality, and the change does not place on the party seeking discovery the burden of addressing all
proportionality considerations.

Nor is the change intended to permit the opposing party to refuse discovery simply by making a boilerplate objection that it is
not proportional. The parties and the court have a collective responsibility to consider the proportionality of all discovery and
consider it in resolving discovery disputes.

The parties may begin discovery without a full appreciation of the factors that bear on proportionality. A party requesting
discovery, for example, may have little information about the burden or expense of responding. A party requested to provide
discovery may have little information about the importance of the discovery in resolving the issues as understood by the
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requesting party. Many of these uncertainties should be addressed and reduced in the parties' Rule 26(f) conference and in
scheduling and pretrial conferences with the court. But if the parties continue to disagree, the discovery dispute could be brought
before the court and the parties' responsibilities would remain as they have been since 1983. A party claiming undue burden or
expense ordinarily has far better information — perhaps the only information — with respect to that part of the determination. A
party claiming that a request is important to resolve the issues should be able to explain the ways in which the underlying
information bears on the issues as that party understands them. The court's responsibility, using all the information provided by
the parties, is to consider these and all the other factors in reaching a case-specific determination of the appropriate scope of
discovery.

The direction to consider the parties' relative access to relevant information adds new text to provide explicit focus on
considerations already implicit in present Rule 26(b)(2)(C)(iii). Some cases involve what often is called “information asymmetry.”
One party — often an individual plaintiff — may have very little discoverable information. The other party may have vast
amounts of information, including information that can be readily retrieved and information that is more difficult to retrieve. In
practice these circumstances often mean that the burden of responding to discovery lies heavier on the party who has more
information, and properly so.

Restoring proportionality as an express component of the scope of discovery warrants repetition of parts of the 1983 and 1993
Committee Notes that must not be lost from sight. The 1983 Committee Note explained that “[t]he rule contemplates greater
judicial involvement in the discovery process and thus acknowledges the reality that it cannot always operate on a self-regulating
basis.” The 1993 Committee Note further observed that “[t]he information explosion of recent decades has greatly increased both
the potential cost of wide-ranging discovery and the potential for discovery to be used as an instrument for delay or oppression.”
What seemed an explosion in 1993 has been exacerbated by the advent of e-discovery. The present amendment again reflects the
need for continuing and close judicial involvement in the cases that do not yield readily to the ideal of effective party
management. It is expected that discovery will be effectively managed by the parties in many cases. But there will be important
occasions for judicial management, both when the parties are legitimately unable to resolve important differences and when the
parties fall short of effective, cooperative management on their own.

It also is important to repeat the caution that the monetary stakes are only one factor, to be balanced against other factors.
The 1983 Committee Note recognized “the significance of the substantive issues, as measured in philosophic, social, or
institutional terms. Thus the rule recognizes that many cases in public policy spheres, such as employment practices, free speech,
and other matters, may have importance far beyond the monetary amount involved.” Many other substantive areas also may
involve litigation that seeks relatively small amounts of money, or no money at all, but that seeks to vindicate vitally important
personal or public values.

So too, consideration of the parties' resources does not foreclose discovery requests addressed to an impecunious party, nor
justify unlimited discovery requests addressed to a wealthy party. The 1983 Committee Note cautioned that “[t]he court must
apply the standards in an even-handed manner that will prevent use of discovery to wage a war of attrition or as a device to coerce
a party, whether financially weak or affluent.”

The burden or expense of proposed discovery should be determined in a realistic way. This includes the burden or expense of
producing electronically stored information. Computer-based methods of searching such information continue to develop,
particularly for cases involving large volumes of electronically stored information. Courts and parties should be willing to consider
the opportunities for reducing the burden or expense of discovery as reliable means of searching electronically stored information
become available.

A portion of present Rule 26(b)(1) is omitted from the proposed revision. After allowing discovery of any matter relevant to
any party's claim or defense, the present rule adds: “including the existence, description, nature, custody, condition, and location
of any documents or other tangible things and the identity and location of persons who know of any discoverable matter.”
Discovery of such matters is so deeply entrenched in practice that it is no longer necessary to clutter the long text of Rule 26 with
these examples. The discovery identified in these examples should still be permitted under the revised rule when relevant and
proportional to the needs of the case. Framing intelligent requests for electronically stored information, for example, may require
detailed information about another party's information systems and other information resources.

The amendment deletes the former provision authorizing the court, for good cause, to order discovery of any matter relevant
to the subject matter involved in the action. The Committee has been informed that this language is rarely invoked. Proportional
discovery relevant to any party's claim or defense suffices, given a proper understanding of what is relevant to a claim or defense.
The distinction between matter relevant to a claim or defense and matter relevant to the subject matter was introduced in 2000.
The 2000 Note offered three examples of information that, suitably focused, would be relevant to the parties' claims or defenses.
The examples were “other incidents of the same type, or involving the same product”; “information about organizational
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arrangements or filing systems”; and “information that could be used to impeach a likely witness.” Such discovery is not
foreclosed by the amendments. Discovery that is relevant to the parties' claims or defenses may also support amendment of the
pleadings to add a new claim or defense that affects the scope of discovery.

The former provision for discovery of relevant but inadmissible information that appears “reasonably calculated to lead to the
discovery of admissible evidence” is also deleted. The phrase has been used by some, incorrectly, to define the scope of discovery.
As the Committee Note to the 2000 amendments observed, use of the “reasonably calculated” phrase to define the scope of
discovery “might swallow any other limitation on the scope of discovery.” The 2000 amendments sought to prevent such misuse
by adding the word “Relevant” at the beginning of the sentence, making clear that “ 'relevant' means within the scope of discovery
as defined in this subdivision . . . . ” The “reasonably calculated” phrase has continued to create problems, however, and is
removed by these amendments. It is replaced by the direct statement that “Information within this scope of discovery need not be
admissible in evidence to be discoverable.” Discovery of nonprivileged information not admissible in evidence remains available so
long as it is otherwise within the scope of discovery.

Rule 26(b)(2)(C)(iii) is amended to reflect the transfer of the considerations that bear on proportionality to Rule 26(b)(1).
The court still must limit the frequency or extent of proposed discovery, on motion or on its own, if it is outside the scope
permitted by Rule 26(b)(1).

Rule 26(c)(1)(B) is amended to include an express recognition of protective orders that allocate expenses for disclosure or
discovery. Authority to enter such orders is included in the present rule, and courts already exercise this authority. Explicit
recognition will forestall the temptation some parties may feel to contest this authority. Recognizing the authority does not imply
that cost-shifting should become a common practice. Courts and parties should continue to assume that a responding party
ordinarily bears the costs of responding.

Rule 26(d)(2) is added to allow a party to deliver Rule 34 requests to another party more than 21 days after that party has
been served even though the parties have not yet had a required Rule 26(f) conference. Delivery may be made by any party to the
party that has been served, and by that party to any plaintiff and any other party that has been served. Delivery does not count as
service; the requests are considered to be served at the first Rule 26(f) conference. Under Rule 34(b)(2)(A) the time to respond
runs from service. This relaxation of the discovery moratorium is designed to facilitate focused discussion during the Rule 26(f)
conference. Discussion at the conference may produce changes in the requests. The opportunity for advance scrutiny of requests
delivered before the Rule 26(f) conference should not affect a decision whether to allow additional time to respond.

Rule 26(d)(3) is renumbered and amended to recognize that the parties may stipulate to case-specific sequences of discovery.
Rule 26(f)(3) is amended in parallel with Rule 16(b)(3) to add two items to the discovery plan — issues about preserving

electronically stored information and court orders under Evidence Rule 502.

 Rule 27.   Depositions to Perpetuate Testimony

(a) Before an Action Is Filed.
(1) Petition. A person who wants to perpetuate testimony about any matter cognizable in a United States

court may file a verified petition in the district court for the district where any expected adverse party resides.
The petition must ask for an order authorizing the petitioner to depose the named persons in order to
perpetuate their testimony. The petition must be titled in the petitioner’s name and must show:

(A) that the petitioner expects to be a party to an action cognizable in a United States court but cannot
presently bring it or cause it to be brought;

(B) the subject matter of the expected action and the petitioner’s interest;
(C) the facts that the petitioner wants to establish by the proposed testimony and the reasons to

perpetuate it;
(D) the names or a description of the persons whom the petitioner expects to be adverse parties and

their addresses, so far as known; and
(E) the name, address, and expected substance of the testimony of each deponent.

(2) Notice and Service. At least 21 days before the hearing date, the petitioner must serve each expected
adverse party with a copy of the petition and a notice stating the time and place of the hearing. The notice

82



may be served either inside or outside the district or state in the manner provided in Rule 4. If that service
cannot be made with reasonable diligence on an expected adverse party, the court may order service by
publication or otherwise. The court must appoint an attorney to represent persons not served in the manner
provided in Rule 4 and to cross-examine the deponent if an unserved person is not otherwise represented. If
any expected adverse party is a minor or is incompetent, Rule 17(c) applies.

(3) Order and Examination. If satisfied that perpetuating the testimony may prevent a failure or delay of
justice, the court must issue an order that designates or describes the persons whose depositions may be taken,
specifies the subject matter of the examinations, and states whether the depositions will be taken orally or by
written interrogatories. The depositions may then be taken under these rules, and the court may issue orders
like those authorized by Rules 34 and 35. A reference in these rules to the court where an action is pending
means, for purposes of this rule, the court where the petition for the deposition was filed.

(4) Using the Deposition. A deposition to perpetuate testimony may be used under Rule 32(a) in any later-
filed district-court action involving the same subject matter if the deposition either was taken under these
rules or, although not so taken, would be admissible in evidence in the courts of the state where it was taken.
 

(b) Pending Appeal.
(1) In General. The court where a judgment has been rendered may, if an appeal has been taken or may

still be taken, permit a party to depose witnesses to perpetuate their testimony for use in the event of further
proceedings in that court.

(2) Motion. The party who wants to perpetuate testimony may move for leave to take the depositions, on
the same notice and service as if the action were pending in the district court. The motion must show:

(A) the name, address, and expected substance of the testimony of each deponent; and
(B) the reasons for perpetuating the testimony.

(3) Court Order. If the court finds that perpetuating the testimony may prevent a failure or delay of justice,
the court may permit the depositions to be taken and may issue orders like those authorized by Rules 34 and
35. The depositions may be taken and used as any other deposition taken in a pending district-court action.
 

(c) Perpetuation by an Action. This rule does not limit a court’s power to entertain an action to perpetuate
testimony.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20, 1949; Mar. 1, 1971, eff. July
1, 1971; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 25, 2005, eff. Dec. 1, 2005; Apr. 30, 2007, eff. Dec. 1, 2007;
Mar. 26, 2009, eff. Dec. 1, 2009.
 

Rule 28.   Persons Before Whom Depositions May Be Taken

(a) Within the United States.
(1) In General. Within the United States or a territory or insular possession subject to United States

jurisdiction, a deposition must be taken before:
(A) an officer authorized to administer oaths either by federal law or by the law in the place of

examination; or
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(B) a person appointed by the court where the action is pending to administer oaths and take
testimony.
(2) Definition of “Officer.” The term “officer” in Rules 30, 31, and 32 includes a person appointed by the

court under this rule or designated by the parties under Rule 29(a).
 

(b) In a Foreign Country.
(1) In General. A deposition may be taken in a foreign country:

(A) under an applicable treaty or convention;
(B) under a letter of request, whether or not captioned a “letter rogatory”;
(C) on notice, before a person authorized to administer oaths either by federal law or by the law in the

place of examination; or
(D) before a person commissioned by the court to administer any necessary oath and take testimony.

(2) Issuing a Letter of Request or a Commission. A letter of request, a commission, or both may be issued:
(A) on appropriate terms after an application and notice of it; and
(B) without a showing that taking the deposition in another manner is impracticable or inconvenient.

(3) Form of a Request, Notice, or Commission. When a letter of request or any other device is used according
to a treaty or convention, it must be captioned in the form prescribed by that treaty or convention. A letter of
request may be addressed “To the Appropriate Authority in [name of country].” A deposition notice or a
commission must designate by name or descriptive title the person before whom the deposition is to be taken.

(4) Letter of Request—Admitting Evidence. Evidence obtained in response to a letter of request need not be
excluded merely because it is not a verbatim transcript, because the testimony was not taken under oath, or
because of any similar departure from the requirements for depositions taken within the United States.
 

(c) Disqualification. A deposition must not be taken before a person who is any party’s relative, employee,
or attorney; who is related to or employed by any party’s attorney; or who is financially interested in the
action.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1, 1963; Apr. 29, 1980, eff. Aug. 1,
1980; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 29.   Stipulations About Discovery Procedure

Unless the court orders otherwise, the parties may stipulate that:
(a) a deposition may be taken before any person, at any time or place, on any notice, and in the manner

specified—in which event it may be used in the same way as any other deposition; and
(b) other procedures governing or limiting discovery be modified—but a stipulation extending the time for

any form of discovery must have court approval if it would interfere with the time set for completing
discovery, for hearing a motion, or for trial.

As amended Mar. 30, 1970, eff. July 1, 1970; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 30, 2007, eff. Dec. 1,
2007.
 

ADVISORY COMMITTEE NOTES, 1993 AMENDMENTS
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This rule is revised to give greater opportunity for litigants to agree upon modifications to the procedures governing discovery or to
limitations upon discovery. Counsel are encouraged to agree on less expensive and time-consuming methods to obtain information, as
through voluntary exchange of documents, use of interviews in lieu of depositions, etc. Likewise, when more depositions or interrogatories
are needed than allowed under these rules or when more time is needed to complete a deposition than allowed under a local rule, they can,
by agreeing to the additional discovery, eliminate the need for a special motion addressed to the court....

 Rule 30.   Depositions by Oral Examination

(a) When a Deposition May Be Taken.
(1) Without Leave. A party may, by oral questions, depose any person, including a party, without leave of

court except as provided in Rule 30(a)(2). The deponent’s attendance may be compelled by subpoena under
Rule 45.

(2) With Leave. A party must obtain leave of court, and the court must grant leave to the extent consistent
with Rule 26(b)(1) and (2):

(A) if the parties have not stipulated to the deposition and:
(i) the deposition would result in more than 10 depositions being taken under this rule or Rule 31

by the plaintiffs, or by the defendants, or by the third-party defendants;
(ii) the deponent has already been deposed in the case; or
(iii) the party seeks to take the deposition before the time specified in Rule 26(d), unless the party

certifies in the notice, with supporting facts, that the deponent is expected to leave the United States
and be unavailable for examination in this country after that time; or
(B) if the deponent is confined in prison.

 
(b) Notice of the Deposition; Other Formal Requirements.
(1) Notice in General. A party who wants to depose a person by oral questions must give reasonable written

notice to every other party. The notice must state the time and place of the deposition and, if known, the
deponent’s name and address. If the name is unknown, the notice must provide a general description sufficient
to identify the person or the particular class or group to which the person belongs.

(2) Producing Documents. If a subpoena duces tecum is to be served on the deponent, the materials
designated for production, as set out in the subpoena, must be listed in the notice or in an attachment. The
notice to a party deponent may be accompanied by a request under Rule 34 to produce documents and
tangible things at the deposition.

(3) Method of Recording.
(A) Method Stated in the Notice. The party who notices the deposition must state in the notice the

method for recording the testimony. Unless the court orders otherwise, testimony may be recorded by
audio, audiovisual, or stenographic means. The noticing party bears the recording costs. Any party may
arrange to transcribe a deposition.

(B) Additional Method. With prior notice to the deponent and other parties, any party may designate
another method for recording the testimony in addition to that specified in the original notice. That party
bears the expense of the additional record or transcript unless the court orders otherwise.
(4) By Remote Means. The parties may stipulate—or the court may on motion order—that a deposition be
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taken by telephone or other remote means. For the purpose of this rule and Rules 28(a), 37(a)(2), and 37(b)
(1), the deposition takes place where the deponent answers the questions.

(5) Officer’s Duties.
(A) Before the Deposition. Unless the parties stipulate otherwise, a deposition must be conducted before

an officer appointed or designated under Rule 28. The officer must begin the deposition with an on-the-
record statement that includes:

(i) the officer’s name and business address;
(ii) the date, time, and place of the deposition;
(iii) the deponent’s name;
(iv) the officer’s administration of the oath or affirmation to the deponent; and
(v) the identity of all persons present.

 
(B) Conducting the Deposition; Avoiding Distortion. If the deposition is recorded nonstenographically,

the officer must repeat the items in Rule 30(b)(5)(A)(i)-(iii) at the beginning of each unit of the recording
medium. The deponent’s and attorneys’ appearance or demeanor must not be distorted through recording
techniques.

(C) After the Deposition. At the end of a deposition, the officer must state on the record that the
deposition is complete and must set out any stipulations made by the attorneys about custody of the
transcript or recording and of the exhibits, or about any other pertinent matters.
(6) Notice or Subpoena Directed to an Organization. In its notice or subpoena, a party may name as the

deponent a public or private corporation, a partnership, an association, a governmental agency, or other entity
and must describe with reasonable particularity the matters for examination. The named organization must
then designate one or more officers, directors, or managing agents, or designate other persons who consent to
testify on its behalf; and it may set out the matters on which each person designated will testify. A subpoena
must advise a nonparty organization of its duty to make this designation. The persons designated must testify
about information known or reasonably available to the organization. This paragraph (6) does not preclude a
deposition by any other procedure allowed by these rules.
 

(c) Examination and Cross-Examination; Record of the Examination; Objections; Written Questions.
(1) Examination and Cross-Examination. The examination and cross-examination of a deponent proceed

as they would at trial under the Federal Rules of Evidence, except Rules 103 and 615. After putting the
deponent under oath or affirmation, the officer must record the testimony by the method designated under
Rule 30(b)(3)(A). The testimony must be recorded by the officer personally or by a person acting in the
presence and under the direction of the officer.

(2) Objections. An objection at the time of the examination—whether to evidence, to a party’s conduct, to
the officer’s qualifications, to the manner of taking the deposition, or to any other aspect of the deposition—
must be noted on the record, but the examination still proceeds; the testimony is taken subject to any
objection. An objection must be stated concisely in a nonargumentative and nonsuggestive manner. A person
may instruct a deponent not to answer only when necessary to preserve a privilege, to enforce a limitation
ordered by the court, or to present a motion under Rule 30(d)(3).
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(3) Participating Through Written Questions. Instead of participating in the oral examination, a party may
serve written questions in a sealed envelope on the party noticing the deposition, who must deliver them to
the officer. The officer must ask the deponent those questions and record the answers verbatim.
 

(d) Duration; Sanction; Motion to Terminate or Limit.
(1) Duration. Unless otherwise stipulated or ordered by the court, a deposition is limited to 1 day of 7

hours. The court must allow additional time consistent with Rule 26(b)(1) and (2) if needed to fairly examine
the deponent or if the deponent, another person, or any other circumstance impedes or delays the
examination.

(2) Sanction. The court may impose an appropriate sanction—including the reasonable expenses and
attorney’s fees incurred by any party—on a person who impedes, delays, or frustrates the fair examination of
the deponent.

(3) Motion to Terminate or Limit.
(A) Grounds. At any time during a deposition, the deponent or a party may move to terminate or limit

it on the ground that it is being conducted in bad faith or in a manner that unreasonably annoys,
embarrasses, or oppresses the deponent or party. The motion may be filed in the court where the action is
pending or the deposition is being taken. If the objecting deponent or party so demands, the deposition
must be suspended for the time necessary to obtain an order.

(B) Order. The court may order that the deposition be terminated or may limit its scope and manner as
provided in Rule 26(c). If terminated, the deposition may be resumed only by order of the court where the
action is pending.

(C) Award of Expenses. Rule 37(a)(5) applies to the award of expenses.
 

(e) Review by the Witness; Changes.
(1) Review; Statement of Changes. On request by the deponent or a party before the deposition is

completed, the deponent must be allowed 30 days after being notified by the officer that the transcript or
recording is available in which:

(A) to review the transcript or recording; and
(B) if there are changes in form or substance, to sign a statement listing the changes and the reasons

for making them.
(2) Changes Indicated in the Officer’s Certificate. The officer must note in the certificate prescribed by Rule

30(f)(1) whether a review was requested and, if so, must attach any changes the deponent makes during the
30-day period.
 

(f) Certification and Delivery; Exhibits; Copies of the Transcript or Recording; Filing.
(1) Certification and Delivery. The officer must certify in writing that the witness was duly sworn and that

the deposition accurately records the witness’s testimony. The certificate must accompany the record of the
deposition. Unless the court orders otherwise, the officer must seal the deposition in an envelope or package
bearing the title of the action and marked “Deposition of [witness’s name]” and must promptly send it to the
attorney who arranged for the transcript or recording. The attorney must store it under conditions that will
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protect it against loss, destruction, tampering, or deterioration.
(2) Documents and Tangible Things.

(A) Originals and Copies. Documents and tangible things produced for inspection during a deposition
must, on a party’s request, be marked for identification and attached to the deposition. Any party may
inspect and copy them. But if the person who produced them wants to keep the originals, the person may:

(i) offer copies to be marked, attached to the deposition, and then used as originals—after giving
all parties a fair opportunity to verify the copies by comparing them with the originals; or

(ii) give all parties a fair opportunity to inspect and copy the originals after they are marked—in
which event the originals may be used as if attached to the deposition.
(B) Order Regarding the Originals. Any party may move for an order that the originals be attached to

the deposition pending final disposition of the case.
(3) Copies of the Transcript or Recording. Unless otherwise stipulated or ordered by the court, the officer

must retain the stenographic notes of a deposition taken stenographically or a copy of the recording of a
deposition taken by another method. When paid reasonable charges, the officer must furnish a copy of the
transcript or recording to any party or the deponent.

(4) Notice of Filing. A party who files the deposition must promptly notify all other parties of the filing.
 

(g) Failure to Attend a Deposition or Serve a Subpoena; Expenses. A party who, expecting a deposition to
be taken, attends in person or by an attorney may recover reasonable expenses for attending, including
attorney’s fees, if the noticing party failed to:

(1) attend and proceed with the deposition; or
(2) serve a subpoena on a nonparty deponent, who consequently did not attend.
As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 30, 1970, eff. July 1, 1970; Mar. 1, 1971, eff. July 1,

1971; Nov. 20, 1972, eff. July 1, 1975; Apr. 29, 1980, eff. Aug. 1, 1980; Mar. 2, 1987, eff. Aug. 1, 1987; Apr.
22, 1993, eff. Dec. 1, 1993; Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 29, 2015,
eff. Dec. 1, 2015.
 

ADVISORY COMMITTEE NOTES, 1970, 1993, 2000, AND 2015 AMENDMENTS

 
1970 AMENDMENTS …

 
Subdivision (b)(6). A new provision is added, whereby a party may name a corporation, partnership, association, or governmental

agency as the deponent and designate the matters on which he requests examination, and the organization shall then name one or more of
its officers, directors, or managing agents, or other persons consenting to appear and testify on its behalf with respect to matters known or
reasonably available to the organization. Cf. Alberta Sup. Ct. R. 255. The organization may designate persons other than officers,
directors, and managing agents, but only with their consent. Thus, an employee or agent who has an independent or conflicting interest in
the litigation—for example, in a personal injury case—can refuse to testify on behalf of the organization.

This procedure supplements the existing practice whereby the examining party designates the corporate official to be deposed. Thus, if
the examining party believes that certain officials who have not testified pursuant to this subdivision have added information, he may
depose them. On the other hand, a court’s decision whether to issue a protective order may take account of the availability and use made of
the procedures provided in this subdivision.…

 
1993 AMENDMENTS
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Subdivision (a).…
Paragraph (2)(A) is new. It provides a limit on the number of depositions the parties may take, absent leave of court or stipulation with

the other parties. One aim of this revision is to assure judicial review under the standards stated in Rule 26(b)(2) before any side will be
allowed to take more than ten depositions in a case without agreement of the other parties. A second objective is to emphasize that counsel
have a professional obligation to develop a mutual cost-effective plan for discovery in the case. Leave to take additional depositions should
be granted when consistent with the principles of Rule 26(b)(2), and in some cases the ten-per-side limit should be reduced in accordance
with those same principles. Consideration should ordinarily be given at the planning meeting of the parties under Rule 26(f) and at the
time of a scheduling conference under Rule 16(b) as to enlargements or reductions in the number of depositions, eliminating the need for
special motions.

 
Subdivision (d).…
Paragraph (3) authorizes appropriate sanctions not only when a deposition is unreasonably prolonged, but also when an attorney

engages in other practices that improperly frustrate the fair examination of the deponent, such as making improper objections or giving
directions not to answer prohibited by paragraph (1). In general, counsel should not engage in any conduct during a deposition that would
not be allowed in the presence of a judicial officer. The making of an excessive number of unnecessary objections may itself constitute
sanctionable conduct, as may the refusal of an attorney to agree with other counsel on a fair apportionment of the time allowed for
examination of a deponent or a refusal to agree to a reasonable request for some additional time to complete a deposition, when that is
permitted by the local rule or order.

 
2000 AMENDMENTS

 
Subdivision (d).…
Paragraph [(1)] imposes a presumptive durational limitation of one day of seven hours for any deposition. The Committee has been

informed that overlong depositions can result in undue costs and delays in some circumstances. This limitation contemplates that there will
be reasonable breaks during the day for lunch and other reasons, and that the only time to be counted is the time occupied by the actual
deposition. For purposes of this durational limit, the deposition of each person designated under Rule 30(b)(6) should be considered a
separate deposition. The presumptive duration may be extended, or otherwise altered, by agreement. Absent agreement, a court order is
needed. The party seeking a court order to extend the examination, or otherwise alter the limitations, is expected to show good cause to
justify such an order.

 
2015 AMENDMENTS

 
Rule 30 is amended in parallel with Rules 31 and 33 to reflect the recognition of proportionality in Rule 26(b)(1).

 
Rule 31.   Depositions by Written Questions

(a) When a Deposition May Be Taken.
(1) Without Leave. A party may, by written questions, depose any person, including a party, without leave

of court except as provided in Rule 31(a)(2). The deponent’s attendance may be compelled by subpoena under
Rule 45.

(2) With Leave. A party must obtain leave of court, and the court must grant leave to the extent consistent
with Rule 26(b)(1) and (2):

(A) if the parties have not stipulated to the deposition and:
(i) the deposition would result in more than 10 depositions being taken under this rule or Rule 30

by the plaintiffs, or by the defendants, or by the third-party defendants;
(ii) the deponent has already been deposed in the case; or
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(iii) the party seeks to take a deposition before the time specified in Rule 26(d); or
(B) if the deponent is confined in prison.

(3) Service; Required Notice. A party who wants to depose a person by written questions must serve them
on every other party, with a notice stating, if known, the deponent’s name and address. If the name is
unknown, the notice must provide a general description sufficient to identify the person or the particular class
or group to which the person belongs. The notice must also state the name or descriptive title and the address
of the officer before whom the deposition will be taken.

(4) Questions Directed to an Organization. A public or private corporation, a partnership, an association, or
a governmental agency may be deposed by written questions in accordance with Rule 30(b)(6).

(5) Questions from Other Parties. Any questions to the deponent from other parties must be served on all
parties as follows: cross-questions, within 14 days after being served with the notice and direct questions;
redirect questions, within 7 days after being served with cross-questions; and recross-questions, within 7 days
after being served with redirect questions. The court may, for good cause, extend or shorten these times.
 

(b) Delivery to the Officer; Officer’s Duties. The party who noticed the deposition must deliver to the
officer a copy of all the questions served and of the notice. The officer must promptly proceed in the manner
provided in Rule 30(c), (e), and (f) to:

(1) take the deponent’s testimony in response to the questions;
(2) prepare and certify the deposition; and
(3) send it to the party, attaching a copy of the questions and of the notice.

 
(c) Notice of Completion or Filing.
(1) Completion. The party who noticed the deposition must notify all other parties when it is completed.
(2) Filing. A party who files the deposition must promptly notify all other parties of the filing.
As amended Mar. 30, 1970, eff. July 1, 1970; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1,

1993; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 29, 2015, eff. Dec. 1, 2015.
 

ADVISORY COMMITTEE NOTES, 2015 AMENDMENTS

 
Rule 31 is amended in parallel with Rules 30 and 33 to reflect the recognition of proportionality in Rule 26(b)
(1).
 

Rule 32.   Using Depositions in Court Proceedings

(a) Using Depositions.
(1) In General. At a hearing or trial, all or part of a deposition may be used against a party on these

conditions:
(A) the party was present or represented at the taking of the deposition or had reasonable notice of it;
(B) it is used to the extent it would be admissible under the Federal Rules of Evidence if the deponent

were present and testifying; and
(C) the use is allowed by Rule 32(a)(2) through (8).
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(2) Impeachment and Other Uses. Any party may use a deposition to contradict or impeach the testimony
given by the deponent as a witness, or for any other purpose allowed by the Federal Rules of Evidence.

(3) Deposition of Party, Agent, or Designee. An adverse party may use for any purpose the deposition of a
party or anyone who, when deposed, was the party’s officer, director, managing agent, or designee under Rule
30(b)(6) or 31(a)(4).

(4) Unavailable Witness. A party may use for any purpose the deposition of a witness, whether or not a
party, if the court finds:

(A) that the witness is dead;
(B) that the witness is more than 100 miles from the place of hearing or trial or is outside the United

States, unless it appears that the witness’s absence was procured by the party offering the deposition;
(C) that the witness cannot attend or testify because of age, illness, infirmity, or imprisonment;
(D) that the party offering the deposition could not procure the witness’s attendance by subpoena; or
(E) on motion and notice, that exceptional circumstances make it desirable—in the interest of justice

and with due regard to the importance of live testimony in open court—to permit the deposition to be
used.
(5) Limitations on Use.
(A) Deposition Taken on Short Notice. A deposition must not be used against a party who, having received

less than 14 days’ notice of the deposition, promptly moved for a protective order under Rule 26(c)(1)(B)
requesting that it not be taken or be taken at a different time or place—and this motion was still pending
when the deposition was taken.

(B) Unavailable Deponent; Party Could Not Obtain an Attorney. A deposition taken without leave of court
under the unavailability provision of Rule 30(a)(2)(A)(iii) must not be used against a party who shows that,
when served with the notice, it could not, despite diligent efforts, obtain an attorney to represent it at the
deposition.

(6) Using Part of a Deposition. If a party offers in evidence only part of a deposition, an adverse party may
require the offeror to introduce other parts that in fairness should be considered with the part introduced, and
any party may itself introduce any other parts.

(7) Substituting a Party. Substituting a party under Rule 25 does not affect the right to use a deposition
previously taken.

(8) Deposition Taken in an Earlier Action. A deposition lawfully taken and, if required, filed in any federal-
or state-court action may be used in a later action involving the same subject matter between the same parties,
or their representatives or successors in interest, to the same extent as if taken in the later action. A deposition
previously taken may also be used as allowed by the Federal Rules of Evidence.
 

(b) Objections to Admissibility. Subject to Rules 28(b) and 32(d)(3), an objection may be made at a
hearing or trial to the admission of any deposition testimony that would be inadmissible if the witness were
present and testifying.
 

(c) Form of Presentation. Unless the court orders otherwise, a party must provide a transcript of any
deposition testimony the party offers, but may provide the court with the testimony in nontranscript form as
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well. On any party’s request, deposition testimony offered in a jury trial for any purpose other than
impeachment must be presented in nontranscript form, if available, unless the court for good cause orders
otherwise.
 

(d) Waiver of Objections.
(1) To the Notice. An objection to an error or irregularity in a deposition notice is waived unless promptly

served in writing on the party giving the notice.
(2) To the Officer’s Qualification. An objection based on disqualification of the officer before whom a

deposition is to be taken is waived if not made:
(A) before the deposition begins; or
(B) promptly after the basis for disqualification becomes known or, with reasonable diligence, could have

been known.
(3) To the Taking of the Deposition.
(A) Objection to Competence, Relevance, or Materiality. An objection to a deponent’s competence—or to the

competence, relevance, or materiality of testimony—is not waived by a failure to make the objection before or
during the deposition, unless the ground for it might have been corrected at that time.

(B) Objection to an Error or Irregularity. An objection to an error or irregularity at an oral examination is
waived if:

(i) it relates to the manner of taking the deposition, the form of a question or answer, the oath or
affirmation, a party’s conduct, or other matters that might have been corrected at that time; and

(ii) it is not timely made during the deposition.
(C) Objection to a Written Question. An objection to the form of a written question under Rule 31 is waived

if not served in writing on the party submitting the question within the time for serving responsive questions
or, if the question is a recross-question, within 7 days after being served with it.

(4) To Completing and Returning the Deposition. An objection to how the officer transcribed the testimony
—or prepared, signed, certified, sealed, endorsed, sent, or otherwise dealt with the deposition—is waived
unless a motion to suppress is made promptly after the error or irregularity becomes known or, with
reasonable diligence, could have been known.

As amended Mar. 30, 1970, eff. July 1, 1970; Nov. 20, 1972, eff. July 1, 1975; Apr. 29, 1980, eff. Aug. 1,
1980; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 30, 2007, eff. Dec. 1, 2007;
Mar. 26, 2009, eff. Dec. 1, 2009.
 

Rule 33.   Interrogatories to Parties

(a) In General.
(1) Number. Unless otherwise stipulated or ordered by the court, a party may serve on any other party no

more than 25 written interrogatories, including all discrete subparts. Leave to serve additional interrogatories
may be granted to the extent consistent with Rule 26(b)(1) and (2).

(2) Scope. An interrogatory may relate to any matter that may be inquired into under Rule 26(b). An
interrogatory is not objectionable merely because it asks for an opinion or contention that relates to fact or the
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application of law to fact, but the court may order that the interrogatory need not be answered until
designated discovery is complete, or until a pretrial conference or some other time.
 

(b) Answers and Objections.
(1) Responding Party. The interrogatories must be answered:

(A) by the party to whom they are directed; or
(B) if that party is a public or private corporation, a partnership, an association, or a governmental

agency, by any officer or agent, who must furnish the information available to the party.
(2) Time to Respond. The responding party must serve its answers and any objections within 30 days after

being served with the interrogatories. A shorter or longer time may be stipulated to under Rule 29 or be
ordered by the court.

(3) Answering Each Interrogatory. Each interrogatory must, to the extent it is not objected to, be answered
separately and fully in writing under oath.

(4) Objections. The grounds for objecting to an interrogatory must be stated with specificity. Any ground
not stated in a timely objection is waived unless the court, for good cause, excuses the failure.

(5) Signature. The person who makes the answers must sign them, and the attorney who objects must sign
any objections.
 

(c) Use. An answer to an interrogatory may be used to the extent allowed by the Federal Rules of
Evidence.
 

(d) Option to Produce Business Records. If the answer to an interrogatory may be determined by
examining, auditing, compiling, abstracting, or summarizing a party’s business records (including
electronically stored information), and if the burden of deriving or ascertaining the answer will be substantially
the same for either party, the responding party may answer by:

(1) specifying the records that must be reviewed, in sufficient detail to enable the interrogating party to
locate and identify them as readily as the responding party could; and

(2) giving the interrogating party a reasonable opportunity to examine and audit the records and to make
copies, compilations, abstracts, or summaries.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar. 30, 1970, eff. July 1, 1970; Apr. 29, 1980, eff. Aug.
1, 1980; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 30, 2007, eff. Dec. 1, 2007;
Apr. 29, 2015, eff. Dec. 1, 2015.
 

ADVISORY COMMITTEE NOTES, 1970, 1980, 2006, AND 2015 AMENDMENTS

 
1970 AMENDMENTS

 
Subdivision [(a)(2)]. There are numerous and conflicting decisions on the question whether and to

what extent interrogatories are limited to matters “of fact,” or may elicit opinions, contentions, and legal
conclusions.…
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Rule 33 is amended to provide that an interrogatory is not objectionable merely because it calls for an
opinion or contention that relates to fact or the application of law to fact. Efforts to draw sharp lines
between facts and opinions have invariably been unsuccessful, and the clear trend of the cases is to permit
“factual” opinions. As to requests for opinions or contentions that call for the application of law to fact,
they can be most useful in narrowing and sharpening the issues, which is a major purpose of discovery. On
the other hand, under the new language interrogatories may not extend to issues of “pure law,” i.e., legal
issues unrelated to the facts of the case.…

 
Subdivision [(d)]. This is a new subdivision, adapted from Calif. Code Civ. Proc. §2030(c), relating

especially to interrogatories which require a party to engage in burdensome or expensive research into his
own business records in order to give an answer. The subdivision gives the party an option to make the
records available and place the burden of research on the party who seeks the information. “This provision,
without undermining the liberal scope of interrogatory discovery, places the burden of discovery upon its
potential benefitee,” Louisell, Modern California Discovery, 124-125 (1963), and alleviates a problem
which in the past has troubled Federal courts.…

 
1980 AMENDMENTS

 
Subdivision [(d)]. The Committee is advised that parties upon whom interrogatories are served have

occasionally responded by directing the interrogating party to a mass of business records or by offering to
make all of their records available, justifying the response by the option provided by this subdivision. Such
practices are an abuse of the option. A party who is permitted by the terms of this subdivision to offer
records for inspection in lieu of answering an interrogatory should offer them in a manner that permits the
same direct and economical access that is available to the party. If the information sought exists in the
form of compilations, abstracts or summaries then available to the responding party, those should be made
available to the interrogating party. The final sentence is added to make it clear that a responding party
has the duty to specify, by category and location, the records from which answers to interrogatories can be
derived.

 
2006 AMENDMENTS

 
Rule 33(d) is amended to parallel Rule 34(a) by recognizing the importance of electronically stored

information. The term “electronically stored information” has the same broad meaning in Rule 33(d) as in
Rule 34(a). Much business information is stored only in electronic form; the Rule 33(d) option should be
available with respect to such records as well.

Special difficulties may arise in using electronically stored information, either due to its form or
because it is dependent on a particular computer system. Rule 33(d) allows a responding party to substitute
access to documents or electronically stored information for an answer only if the burden of deriving the
answer will be substantially the same for either party. Rule 33(d) states that a party electing to respond to
an interrogatory by providing electronically stored information must ensure that the interrogating party
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can locate and identify it “as readily as can the party served,” and that the responding party must give the
interrogating party a “reasonable opportunity to examine, audit, or inspect” the information. Depending
on the circumstances, satisfying these provisions with regard to electronically stored information may
require the responding party to provide some combination of technical support, information on
application software, or other assistance. The key question is whether such support enables the
interrogating party to derive or ascertain the answer from the electronically stored information as readily as
the responding party. A party that wishes to invoke Rule 33(d) by specifying electronically stored
information may be required to provide direct access to its electronic information system, but only if that
is necessary to afford the requesting party an adequate opportunity to derive or ascertain the answer to the
interrogatory. In that situation, the responding party’s need to protect sensitive interests of confidentiality
or privacy may mean that it must derive or ascertain and provide the answer itself rather than invoke Rule
33(d).

 2015 AMENDMENTS

 
Rule 33 is amended in parallel with Rules 30 and 31 to reflect the recognition of proportionality in Rule 26(b)(1).

 Rule 34.   Producing Documents, Electronically Stored Information, and Tangible Things, or Entering
onto Land, for Inspection and Other Purposes

(a) In General. A party may serve on any other party a request within the scope of Rule 26(b):
(1) to produce and permit the requesting party or its representative to inspect, copy, test, or sample the

following items in the responding party’s possession, custody, or control:
(A) any designated documents or electronically stored information— including writings, drawings,

graphs, charts, photographs, sound recordings, images, and other data or data compilations—stored in any
medium from which information can be obtained either directly or, if necessary, after translation by the
responding party into a reasonably usable form; or

(B) any designated tangible things; or
(2) to permit entry onto designated land or other property possessed or controlled by the responding party,

so that the requesting party may inspect, measure, survey, photograph, test, or sample the property or any
designated object or operation on it.
 

(b) Procedure.
(1) Contents of the Request. The request:

(A) must describe with reasonable particularity each item or category of items to be inspected;
(B) must specify a reasonable time, place, and manner for the inspection and for performing the

related acts; and
(C) may specify the form or forms in which electronically stored information is to be produced.

(2) Responses and Objections.
(A) Time to Respond. The party to whom the request is directed must respond in writing within 30 days

after being served or — if the request was delivered under Rule 26(d)(2) — within 30 days after the parties'
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first Rule 26(f) conference. A shorter or longer time may be stipulated to under Rule 29 or be ordered by the
court.

(B) Responding to Each Item. For each item or category, the response must either state that inspection and
related activities will be permitted as requested or state with specificity the grounds for objecting to the
request, including the reasons. The responding party may state that it will produce copies of documents or of
electronically stored information instead of permitting inspection. The production must then be completed no
later than the time for inspection specified in the request or another reasonable time specified in the response

(C) Objections. An objection must state whether any responsive materials are being withheld on the basis
of that objection. An objection to part of a request must specify the part and permit inspection of the rest.

(D) Responding to a Request for Production of Electronically Stored Information. The response may state an
objection to a requested form for producing electronically stored information. If the responding party objects
to a requested form—or if no form was specified in the request—the party must state the form or forms it
intends to use.

(E) Producing the Documents or Electronically Stored Information. Unless otherwise stipulated or ordered by
the court, these procedures apply to producing documents or electronically stored information:

(i) A party must produce documents as they are kept in the usual course of business or must organize
and label them to correspond to the categories in the request;

(ii) If a request does not specify a form for producing electronically stored information, a party must
produce it in a form or forms in which it is ordinarily maintained or in a reasonably usable form or forms;
and

(iii) A party need not produce the same electronically stored information in more than one form.

 
(c) Nonparties. As provided in Rule 45, a nonparty may be compelled to produce documents and tangible

things or to permit an inspection.
As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar. 30, 1970, eff. July 1, 1970; Apr. 29, 1980, eff. Aug.

1, 1980; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993;
Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 29, 2015, eff. Dec. 1,2015.
 

ADVISORY COMMITTEE NOTES, 2006 AND 2015 AMENDMENTS

 
Subdivision (a). As originally adopted, Rule 34 focused on discovery of “documents’’ and “things.” In 1970, Rule 34(a) was amended to

include discovery of data compilations, anticipating that the use of computerized information would increase. Since then, the growth in
electronically stored information and in the variety of systems for creating and storing such information has been dramatic. Lawyers and
judges interpreted the term “documents’’ to include electronically stored information because it was obviously improper to allow a party to
evade discovery obligations on the basis that the label had not kept pace with changes in information technology. But it has become
increasingly difficult to say that all forms of electronically stored information, many dynamic in nature, fit within the traditional concept of
a “document.” Electronically stored information may exist in dynamic databases and other forms far different from fixed expression on
paper. Rule 34(a) is amended to confirm that discovery of electronically stored information stands on equal footing with discovery of paper
documents.…

Discoverable information often exists in both paper and electronic form, and the same or similar information might exist in both. The
items listed in Rule 34(a) show different ways in which information may be recorded or stored. Images, for example, might be hard-copy
documents or electronically stored information. The wide variety of computer systems currently in use, and the rapidity of technological
change, counsel against a limiting or precise definition of electronically stored information. Rule 34(a)(1) is expansive and includes any type
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of information that is stored electronically.…
References elsewhere in the rules to “electronically stored information” should be understood to invoke this expansive approach.…

More generally, the term used in Rule 34(a)(1) appears in a number of other amendments, such as those to Rules 26(a)(1), 26(b)(2), 26(b)
(5)(B), 26(f), 34(b), 37(f), and 45. In each of these rules, electronically stored information has the same broad meaning it has under Rule
34(a)(1). References to “documents’’ appear in discovery rules that are not amended, including Rules 30(f), 36(a), and 37(c)(2). These
references should be interpreted to include electronically stored information as circumstances warrant.…

 
Subdivision (b). Rule 34(b)[(2)(E)(i)] provides that a party must produce documents as they are kept in the usual course of business or

must organize and label them to correspond with the categories in the discovery request. The production of electronically stored
information should be subject to comparable requirements to protect against deliberate or inadvertent production in ways that raise
unnecessary obstacles for the requesting party. Rule 34(b) is amended to ensure similar protection for electronically stored information.

The amendment to Rule 34(b)[(1)(C)] permits the requesting party to designate the form or forms in which it wants electronically
stored information produced. The form of production is more important to the exchange of electronically stored information than of hard-
copy materials, although a party might specify hard copy as the requested form. Specification of the desired form or forms may facilitate the
orderly, efficient, and cost-effective discovery of electronically stored information. The rule recognizes that different forms of production
may be appropriate for different types of electronically stored information. Using current technology, for example, a party might be called
upon to produce word processing documents, e-mail messages, electronic spreadsheets, different image or sound files, and material from
databases. Requiring that such diverse types of electronically stored information all be produced in the same form could prove impossible,
and even if possible could increase the cost and burdens of producing and using the information. The rule therefore provides that the
requesting party may ask for different forms of production for different types of electronically stored information.

The rule does not require that the requesting party choose a form or forms of production. The requesting party may not have a
preference. In some cases, the requesting party may not know what form the producing party uses to maintain its electronically stored
information, although Rule 26(f)(3) is amended to call for discussion of the form of production in the parties’ prediscovery conference.

The responding party also is involved in determining the form of production. In the written response to the production request that
Rule 34 requires, the responding party must state the form it intends to use for producing electronically stored information if the requesting
party does not specify a form or if the responding party objects to a form that the requesting party specifies. Stating the intended form
before the production occurs may permit the parties to identify and seek to resolve disputes before the expense and work of the production
occurs. A party that responds to a discovery request by simply producing electronically stored information in a form of its choice, without
identifying that form in advance of the production in the response required by Rule 34(b), runs a risk that the requesting party can show
that the produced form is not reasonably usable and that it is entitled to production of some or all of the information in an additional form.
Additional time might be required to permit a responding party to assess the appropriate form or forms of production.…

Some electronically stored information may be ordinarily maintained in a form that is not reasonably usable by any party. One example
is “legacy” data that can be used only by superseded systems. The questions whether a producing party should be required to convert such
information to a more usable form, or should be required to produce it at all, should be addressed under Rule 26(b)(2)(B).

Whether or not the requesting party specified the form of production, Rule 34(b) provides that the same electronically stored
information ordinarily need be produced in only one form.

 2015 AMENDMENTS

 
Several amendments are made in Rule 34, aimed at reducing the potential to impose unreasonable burdens by objections to requests to
produce.

Rule 34(b)(2)(A) is amended to fit with new Rule 26(d)(2). The time to respond to a Rule 34 request delivered before the parties' Rule
26(f) conference is 30 days after the first Rule 26(f) conference.

Rule 34(b)(2)(B) is amended to require that objections to Rule 34 requests be stated with specificity. This provision adopts the
language of Rule 33(b)(4), eliminating any doubt that less specific objections might be suitable under Rule 34. The specificity of the
objection ties to the new provision in Rule 34(b)(2)(C) directing that an objection must state whether any responsive materials are being
withheld on the basis of that objection. An objection may state that a request is overbroad, but if the objection recognizes that some part of
the request is appropriate the objection should state the scope that is not overbroad. Examples would be a statement that the responding
party will limit the search to documents or electronically stored information created within a given period of time prior to the events in suit,
or to specified sources. When there is such an objection, the statement of what has been withheld can properly identify as matters
“withheld” anything beyond the scope of the search specified in the objection.
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Rule 34(b)(2)(B) is further amended to reflect the common practice of producing copies of documents or electronically stored
information rather than simply permitting inspection. The response to the request must state that copies will be produced. The production
must be completed either by the time for inspection specified in the request or by another reasonable time specifically identified in the
response. When it is necessary to make the production in stages the response should specify the beginning and end dates of the production.

Rule 34(b)(2)(C) is amended to provide that an objection to a Rule 34 request must state whether anything is being withheld on the
basis of the objection. This amendment should end the confusion that frequently arises when a producing party states several objections
and still produces information, leaving the requesting party uncertain whether any relevant and responsive information has been withheld
on the basis of the objections. The producing party does not need to provide a detailed description or log of all documents withheld, but
does need to alert other parties to the fact that documents have been withheld and thereby facilitate an informed discussion of the
objection. An objection that states the limits that have controlled the search for responsive and relevant materials qualifies as a statement
that the materials have been “withheld.”

 Rule 35.   Physical and Mental Examinations

(a) Order for an Examination.
(1) In General. The court where the action is pending may order a party whose mental or physical

condition—including blood group—is in controversy to submit to a physical or mental examination by a
suitably licensed or certified examiner. The court has the same authority to order a party to produce for
examination a person who is in its custody or under its legal control.

(2) Motion and Notice; Contents of the Order. The order:
(A) may be made only on motion for good cause and on notice to all parties and the person to be

examined; and
(B) must specify the time, place, manner, conditions, and scope of the examination, as well as the

person or persons who will perform it.

 
(b) Examiner’s Report.
(1) Request by the Party or Person Examined. The party who moved for the examination must, on request,

deliver to the requester a copy of the examiner’s report, together with like reports of all earlier examinations of
the same condition. The request may be made by the party against whom the examination order was issued or
by the person examined.

(2) Contents. The examiner’s report must be in writing and must set out in detail the examiner’s findings,
including diagnoses, conclusions, and the results of any tests.

(3) Request by the Moving Party. After delivering the reports, the party who moved for the examination
may request—and is entitled to receive—from the party against whom the examination order was issued like
reports of all earlier or later examinations of the same condition. But those reports need not be delivered by
the party with custody or control of the person examined if the party shows that it could not obtain them.

(4) Waiver of Privilege. By requesting and obtaining the examiner’s report, or by deposing the examiner,
the party examined waives any privilege it may have—in that action or any other action involving the same
controversy—concerning testimony about all examinations of the same condition.

(5) Failure to Deliver a Report. The court on motion may order—on just terms—that a party deliver the
report of an examination. If the report is not provided, the court may exclude the examiner’s testimony at trial.

(6) Scope. This subdivision (b) applies also to an examination made by the parties’ agreement, unless the
agreement states otherwise. This subdivision does not preclude obtaining an examiner’s report or deposing an
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examiner under other rules.
As amended Mar. 30, 1970, eff. July 1, 1970; Mar. 2, 1987, eff. Aug. 1, 1987; Pub. L. 100-690, Title VII,

§7047(b), Nov. 18, 1988, 102 Stat. 4401; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 30, 2007, eff. Dec. 1, 2007.
 

ADVISORY COMMITTEE NOTES, 1970 AMENDMENTS

 
Subdivision (a). Rule 35(a) has hitherto provided only for an order requiring a party to submit to an examination. It is desirable to

extend the rule to provide for an order against the party for examination of a person in his custody or under his legal control. As appears
from the provisions of amended Rule 37(b)(2) and the comment under that rule, an order to “produce” the third person imposes only an
obligation to use good faith efforts to produce the person.

The amendment will settle beyond doubt that a parent or guardian suing to recover for injuries to a minor may be ordered to produce
the minor for examination. Further, the amendment expressly includes blood examination within the kinds of examinations that can be
ordered under the rule.

 Rule 36.   Requests for Admission

(a) Scope and Procedure.
(1) Scope. A party may serve on any other party a written request to admit, for purposes of the pending

action only, the truth of any matters within the scope of Rule 26(b)(1) relating to:
(A) facts, the application of law to fact, or opinions about either; and
(B) the genuineness of any described documents.

(2) Form; Copy of a Document. Each matter must be separately stated. A request to admit the genuineness
of a document must be accompanied by a copy of the document unless it is, or has been, otherwise furnished
or made available for inspection and copying.

(3) Time to Respond; Effect of Not Responding. A matter is admitted unless, within 30 days after being
served, the party to whom the request is directed serves on the requesting party a written answer or objection
addressed to the matter and signed by the party or its attorney. A shorter or longer time for responding may
be stipulated to under Rule 29 or be ordered by the court.

(4) Answer. If a matter is not admitted, the answer must specifically deny it or state in detail why the
answering party cannot truthfully admit or deny it. A denial must fairly respond to the substance of the
matter; and when good faith requires that a party qualify an answer or deny only a part of a matter, the answer
must specify the part admitted and qualify or deny the rest. The answering party may assert lack of knowledge
or information as a reason for failing to admit or deny only if the party states that it has made reasonable
inquiry and that the information it knows or can readily obtain is insufficient to enable it to admit or deny.

(5) Objections. The grounds for objecting to a request must be stated. A party must not object solely on the
ground that the request presents a genuine issue for trial.

(6) Motion Regarding the Sufficiency of an Answer or Objection. The requesting party may move to
determine the sufficiency of an answer or objection. Unless the court finds an objection justified, it must order
that an answer be served. On finding that an answer does not comply with this rule, the court may order
either that the matter is admitted or that an amended answer be served. The court may defer its final decision
until a pretrial conference or a specified time before trial. Rule 37(a)(5) applies to an award of expenses.
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(b) Effect of an Admission; Withdrawing or Amending It. A matter admitted under this rule is
conclusively established unless the court, on motion, permits the admission to be withdrawn or amended.
Subject to Rule 16(e), the court may permit withdrawal or amendment if it would promote the presentation of
the merits of the action and if the court is not persuaded that it would prejudice the requesting party in
maintaining or defending the action on the merits. An admission under this rule is not an admission for any
other purpose and cannot be used against the party in any other proceeding.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar. 30, 1970, eff. July 1, 1970; Mar. 2, 1987, eff. Aug. 1,
1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 30, 2007, eff. Dec. 1, 2007.
 

ADVISORY COMMITTEE NOTES, 1970 AMENDMENTS

 
Rule 36 serves two vital purposes, both of which are designed to reduce trial time. Admissions are sought, first to facilitate proof with
respect to issues that cannot be eliminated from the case, and secondly, to narrow the issues by eliminating those that can be. The changes
made in the rule are designed to serve these purposes more effectively. Certain disagreements in the courts about the proper scope of the
rule are resolved. In addition, the procedural operation of the rule is brought into line with other discovery procedures, and the binding
effect of an admission is clarified. See generally Finman, The Request for Admissions in Federal Civil Procedure, 71 Yale L.J. 371 (1962).

 
Subdivision (a). As revised, the subdivision provides that a request may be made to admit any matters within the scope of Rule 26(b)

that relate to statements or opinions of fact or of the application of law to fact. It thereby eliminates the requirement that the matters be “of
fact.” This change resolves conflicts in the court decisions as to whether a request to admit matters of “opinion” and matters involving
“mixed law and fact” is proper under the rule.…

Courts have also divided on whether an answering party may properly object to request for admission as to matters which that party
regards as “in dispute.” The proper response in such cases is an answer. The very purpose of the request is to ascertain whether the
answering party is prepared to admit or regards the matter as presenting a genuine issue for trial. In his answer, the party may deny, or he
may give as his reason for inability to admit or deny the existence of a genuine issue. The party runs no risk of sanctions if the matter is
genuinely in issue, since Rule 37(c) provides a sanction of costs only when there are no good reasons for a failure to admit.…

Another sharp split of authority exists on the question whether a party may base his answer on lack of information or knowledge
without seeking out additional information.…

The revised rule requires only that the answering party make reasonable inquiry and secure such knowledge and information as are
readily obtainable by him. In most instances, the investigation will be necessary either to his own case or to preparation for rebuttal. Even
when it is not, the information may be close enough at hand to be “readily obtainable.” Rule 36 requires only that the party state that he
has taken these steps. The sanction for failure of a party to inform himself before he answers lies in the award of costs after trial, as
provided in Rule 37(c).…

 Rule 37.   Failure to Make Disclosures or to Cooperate in Discovery; Sanctions

(a) Motion for an Order Compelling Disclosure or Discovery.
(1) In General. On notice to other parties and all affected persons, a party may move for an order

compelling disclosure or discovery. The motion must include a certification that the movant has in good faith
conferred or attempted to confer with the person or party failing to make disclosure or discovery in an effort
to obtain it without court action.

(2) Appropriate Court. A motion for an order to a party must be made in the court where the action is
pending. A motion for an order to a nonparty must be made in the court where the discovery is or will be
taken.

(3) Specific Motions.
(A) To Compel Disclosure. If a party fails to make a disclosure required by Rule 26(a), any other party may
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move to compel disclosure and for appropriate sanctions.
(B) To Compel a Discovery Response. A party seeking discovery may move for an order compelling an

answer, designation, production, or inspection. This motion may be made if:
(i) a deponent fails to answer a question asked under Rule 30 or 31;
(ii) a corporation or other entity fails to make a designation under Rule 30(b)(6) or 31(a)(4);
(iii) a party fails to answer an interrogatory submitted under Rule 33; or
a party fails to produce documents or fails to respond that inspection will be permitted—or fails to

permit inspection—as requested under Rule 34.
(C) Related to a Deposition. When taking an oral deposition, the party asking a question may complete or

adjourn the examination before moving for an order.
(4) Evasive or Incomplete Disclosure, Answer, or Response. For purposes of this subdivision (a), an evasive or

incomplete disclosure, answer, or response must be treated as a failure to disclose, answer, or respond.
(5) Payment of Expenses; Protective Orders.
(A) If the Motion Is Granted (or Disclosure or Discovery Is Provided After Filing). If the motion is granted—or

if the disclosure or requested discovery is provided after the motion was filed—the court must, after giving an
opportunity to be heard, require the party or deponent whose conduct necessitated the motion, the party or
attorney advising that conduct, or both to pay the movant’s reasonable expenses incurred in making the
motion, including attorney’s fees. But the court must not order this payment if:

(i) the movant filed the motion before attempting in good faith to obtain the disclosure or discovery
without court action;

(ii) the opposing party’s nondisclosure, response, or objection was substantially justified; or
(iii) other circumstances make an award of expenses unjust.

(B) If the Motion Is Denied. If the motion is denied, the court may issue any protective order authorized
under Rule 26(c) and must, after giving an opportunity to be heard, require the movant, the attorney filing the
motion, or both to pay the party or deponent who opposed the motion its reasonable expenses incurred in
opposing the motion, including attorney’s fees. But the court must not order this payment if the motion was
substantially justified or other circumstances make an award of expenses unjust.

(C) If the Motion Is Granted in Part and Denied in Part. If the motion is granted in part and denied in part,
the court may issue any protective order authorized under Rule 26(c) and may, after giving an opportunity to
be heard, apportion the reasonable expenses for the motion.
 

(b) Failure to Comply with a Court Order.
(1) Sanctions in the District Where the Deposition Is Taken. If the court where the discovery is taken orders a

deponent to be sworn or to answer a question and the deponent fails to obey, the failure may be treated as
contempt of court. If a deposition-related motion is transferred to the court where the action is pending, and
that court orders a deponent to be sworn or to answer a question and the deponent fails to obey, the failure
may be treated as contempt of either the court where the discovery is taken or the court where the action is
pending.

(2) Sanctions in the District Where the Action Is Pending.
(A) For Not Obeying a Discovery Order. If a party or a party’s officer, director, or managing agent—or a
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witness designated under Rule 30(b)(6) or 31(a)(4)—fails to obey an order to provide or permit discovery,
including an order under Rule 26(f), 35, or 37(a), the court where the action is pending may issue further just
orders. They may include the following:

(i) directing that the matters embraced in the order or other designated facts be taken as established
for purposes of the action, as the prevailing party claims;

(ii) prohibiting the disobedient party from supporting or opposing designated claims or defenses, or
from introducing designated matters in evidence;

(iii) striking pleadings in whole or in part;
(iv) staying further proceedings until the order is obeyed;
(v) dismissing the action or proceeding in whole or in part;
(vi) rendering a default judgment against the disobedient party; or
(vii) treating as contempt of court the failure to obey any order except an order to submit to a physical

or mental examination.

 
(B) For Not Producing a Person for Examination. If a party fails to comply with an order under Rule 35(a)

requiring it to produce another person for examination, the court may issue any of the orders listed in Rule
37(b)(2)(A)(i)-(vi), unless the disobedient party shows that it cannot produce the other person.

(C) Payment of Expenses. Instead of or in addition to the orders above, the court must order the
disobedient party, the attorney advising that party, or both to pay the reasonable expenses, including attorney’s
fees, caused by the failure, unless the failure was substantially justified or other circumstances make an award
of expenses unjust.
 

(c) Failure to Disclose, to Supplement an Earlier Response, or to Admit.
(1) Failure to Disclose or Supplement. If a party fails to provide information or identify a witness as required

by Rule 26(a) or (e), the party is not allowed to use that information or witness to supply evidence on a
motion, at a hearing, or at a trial, unless the failure was substantially justified or is harmless. In addition to or
instead of this sanction, the court, on motion and after giving an opportunity to be heard:

(A) may order payment of the reasonable expenses, including attorney’s fees, caused by the failure;
(B) may inform the jury of the party’s failure; and
(C) may impose other appropriate sanctions, including any of the orders listed in Rule 37(b)(2)(A)(i)-

(vi).
(2) Failure to Admit. If a party fails to admit what is requested under Rule 36 and if the requesting party

later proves a document to be genuine or the matter true, the requesting party may move that the party who
failed to admit pay the reasonable expenses, including attorney’s fees, incurred in making that proof. The
court must so order unless:

(A) the request was held objectionable under Rule 36(a);
(B) the admission sought was of no substantial importance;
(C) the party failing to admit had a reasonable ground to believe that it might prevail on the matter; or
(D) there was other good reason for the failure to admit.
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(d) Party’s Failure to Attend Its Own Deposition, Serve Answers to Interrogatories, or Respond to a

Request for Inspection.
(1) In General.
(A) Motion; Grounds for Sanctions. The court where the action is pending may, on motion, order sanctions

if:
(i) a party or a party’s officer, director, or managing agent—or a person designated under Rule 30(b)(6)

or 31(a)(4)—fails, after being served with proper notice, to appear for that person’s deposition; or
(ii) a party, after being properly served with interrogatories under Rule 33 or a request for inspection

under Rule 34, fails to serve its answers, objections, or written response.
(B) Certification. A motion for sanctions for failing to answer or respond must include a certification that

the movant has in good faith conferred or attempted to confer with the party failing to act in an effort to
obtain the answer or response without court action.

(2) Unacceptable Excuse for Failing to Act. A failure described in Rule 37(d)(1)(A) is not excused on the
ground that the discovery sought was objectionable, unless the party failing to act has a pending motion for a
protective order under Rule 26(c).

(3) Types of Sanctions. Sanctions may include any of the orders listed in Rule 37(b)(2)(A)(i)-(vi). Instead of
or in addition to these sanctions, the court must require the party failing to act, the attorney advising that
party, or both to pay the reasonable expenses, including attorney’s fees, caused by the failure, unless the failure
was substantially justified or other circumstances make an award of expenses unjust.
 

(e) Failure to Preserve Electronically Stored Information. If electronically stored information that should
have been preserved in the anticipation or conduct of litigation is lost because a party failed to take reasonable
steps to preserve it, and it cannot be restored or replaced through additional discovery, the court:

(1) upon finding prejudice to another party from loss of the information, may order measures no greater
than necessary to cure the prejudice; or

(2) only upon finding that the party acted with the intent to deprive another party of the information's use
in the litigation may:

(A) presume that the lost information was unfavorable to the party;
(B) instruct the jury that it may or must presume the information was unfavorable to the party; or
(C) dismiss the action or enter a default judgment.

 
(f) Failure to Participate in Framing a Discovery Plan. If a party or its attorney fails to participate in good

faith in developing and submitting a proposed discovery plan as required by Rule 26(f), the court may, after
giving an opportunity to be heard, require that party or attorney to pay to any other party the reasonable
expenses, including attorney’s fees, caused by the failure.

As amended Dec. 29, 1948, eff. Oct. 20, 1949; Mar. 30, 1970, eff. July 1, 1970; Apr. 29, 1980, eff. Aug.
1, 1980; Pub. L. 96-481, Title II, §205(a), Oct. 21, 1980, 94 Stat. 2330, eff. Oct. 1, 1981; Mar. 2, 1987, eff.
Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 12, 2006, eff. Dec. 1,
2006; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 16, 2013, eff. Dec. 1, 2013; Apr. 29, 2015, eff. Dec. 1, 2015.
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ADVISORY COMMITTEE NOTES, 1993, 2006, AND, 2015 AMENDMENTS

 
1993 AMENDMENTS

 
Subdivision (a).…
Under revised paragraph [(4)], evasive or incomplete disclosures and responses to interrogatories and production requests are treated as

failures to disclose or respond. Interrogatories and requests for production should not be read or interpreted in an artificially restrictive or
hypertechnical manner to avoid disclosure of information fairly covered by the discovery request, and to do so is subject to appropriate
sanctions under subdivision (a).…

Subdivision (c). The revision provides a self-executing sanction for failure to make a disclosure required by Rule 26(a), without need for
a motion under subdivision (a)(2)(A).

Paragraph (1) prevents a party from using as evidence any witnesses or information that, without substantial justification, has not been
disclosed as required by Rules 26(a) and 26(e)(1). This automatic sanction provides a strong inducement for disclosure of material that the
disclosing party would expect to use as evidence, whether at a trial, at a hearing, or on a motion, such as one under Rule 56. As disclosure
of evidence offered solely for impeachment purposes is not required under those rules, this preclusion sanction likewise does not apply to
that evidence.…

 
2006 AMENDMENTS

 
Subdivision [(e)]. Subdivision [(e)] is new. It focuses on a distinctive feature of computer operations, the routine alteration and deletion

of information that attends ordinary use. Many steps essential to computer operation may alter or destroy information, for reasons that
have nothing to do with how that information might relate to litigation. As a result, the ordinary operation of computer systems creates a
risk that a party may lose potentially discoverable information without culpable conduct on its part. Under Rule 37[(e)], absent exceptional
circumstances, sanctions cannot be imposed for loss of electronically stored information resulting from the routine, good-faith operation of
an electronic information system.

Rule 37[(e)] applies only to information lost due to the “routine operation of an electronic information system”—the ways in which
such systems are generally designed, programmed, and implemented to meet the party’s technical and business needs. The “routine
operation” of computer systems includes the alteration and overwriting of information, often without the operator’s specific direction or
awareness, a feature with no direct counterpart in hard-copy documents. Such features are essential to the operation of electronic
information systems.

Rule 37[(e)] applies to information lost due to the routine operation of an information system only if the operation was in good faith.
Good faith in the routine operation of an information system may involve a party’s intervention to modify or suspend certain features of
that routine operation to prevent the loss of information, if that information is subject to a preservation obligation. A preservation
obligation may arise from many sources, including common law, statutes, regulations, or a court order in the case. The good faith
requirement of Rule 37[(e)] means that a party is not permitted to exploit the routine operation of an information system to thwart
discovery obligations by allowing that operation to continue in order to destroy specific stored information that it is required to preserve.
When a party is under a duty to preserve information because of pending or reasonably anticipated litigation, intervention in the routine
operation of an information system is one aspect of what is often called a “litigation hold.” Among the factors that bear on a party’s good
faith in the routine operation of an information system are the steps the party took to comply with a court order in the case or party
agreement requiring preservation of specific electronically stored information.…

This rule restricts the imposition of “sanctions.” It does not prevent a court from making the kinds of adjustments frequently used in
managing discovery if a party is unable to provide relevant responsive information. For example, a court could order the responding party to
produce an additional witness for deposition, respond to additional interrogatories, or make similar attempts to provide substitutes or
alternatives for some or all of the lost information.

 
2015 AMENDMENTS

 
Subdivision (a). Rule 37(a)(3)(B)(iv) is amended to reflect the common practice of producing copies of documents or electronically

stored information rather than simply permitting inspection. This change brings item (iv) into line with paragraph (B), which provides a
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motion for an order compelling “production, or inspection.”

 
Subdivision (e). Present Rule 37(e), adopted in 2006, provides: “Absent exceptional circumstances, a court may not impose sanctions

under these rules on a party for failing to provide electronically stored information lost as a result of the routine, good-faith operation of an
electronic information system.” This limited rule has not adequately addressed the serious problems resulting from the continued
exponential growth in the volume of such information. Federal circuits have established significantly different standards for imposing
sanctions or curative measures on parties who fail to preserve electronically stored information. These developments have caused litigants to
expend excessive effort and money on preservation in order to avoid the risk of severe sanctions if a court finds they did not do enough.

New Rule 37(e) replaces the 2006 rule. It authorizes and specifies measures a court may employ if information that should have been
preserved is lost, and specifies the findings necessary to justify these measures. It therefore forecloses reliance on inherent authority or state
law to determine when certain measures should be used. The rule does not affect the validity of an independent tort claim for spoliation if
state law applies in a case and authorizes the claim.

The new rule applies only to electronically stored information, also the focus of the 2006 rule. It applies only when such information is
lost. Because electronically stored information often exists in multiple locations, loss from one source may often be harmless when
substitute information can be found elsewhere.

The new rule applies only if the lost information should have been preserved in the anticipation or conduct of litigation and the party
failed to take reasonable steps to preserve it. Many court decisions hold that potential litigants have a duty to preserve relevant information
when litigation is reasonably foreseeable. Rule 37(e) is based on this common-law duty; it does not attempt to create a new duty to 
preserve. The rule does not apply when information is lost before a duty to preserve arises.

In applying the rule, a court may need to decide whether and when a duty to preserve arose. Courts should consider the extent to which
a party was on notice that litigation was likely and that the information would be relevant. A variety of events may alert a party to the
prospect of litigation. Often these events provide only limited information about that prospective litigation, however, so that the scope of
information that should be preserved may remain uncertain. It is important not to be blinded to this reality by hindsight arising from
familiarity with an action as it is actually filed.

Although the rule focuses on the common-law obligation to preserve in the anticipation or conduct of litigation, courts may sometimes
consider whether there was an independent requirement that the lost information be preserved. Such requirements arise from many sources
— statutes, administrative regulations, an order in another case, or a party's own information-retention protocols. The court should be
sensitive, however, to the fact that such independent preservation requirements may be addressed to a wide variety of concerns unrelated to
the current litigation. The fact that a party had an independent obligation to preserve information does not necessarily mean that it had
such a duty with respect to the litigation, and the fact that the party failed to observe some other preservation obligation does not itself
prove that its efforts to preserve were not reasonable with respect to a particular case.

The duty to preserve may in some instances be triggered or clarified by a court order in the case. Preservation orders may become more
common, in part because Rules 16(b)(3)(B)(iii) and 26(f)(3)(C) are amended to encourage discovery plans and orders that address
preservation. Once litigation has commenced, if the parties cannot reach agreement about preservation issues, promptly seeking judicial
guidance about the extent of reasonable preservation may be important.

The rule applies only if the information was lost because the party failed to take reasonable steps to preserve the information. Due to
the ever-increasing volume of electronically stored information and the multitude of devices that generate such information, perfection in
preserving all relevant electronically stored information is often impossible. As under the current rule, the routine, good-faith operation of
an electronic information system would be a relevant factor for the court to consider in evaluating whether a party failed to take reasonable
steps to preserve lost information, although the prospect of litigation may call for reasonable steps to preserve information by intervening in
that routine operation. This rule recognizes that “reasonable steps” to preserve suffice; it does not call for perfection. The court should be
sensitive to the party's sophistication with regard to litigation in evaluating preservation efforts; some litigants, particularly individual
litigants, may be less familiar with preservation obligations than others who have considerable experience in litigation.

Because the rule calls only for reasonable steps to preserve, it is inapplicable when the loss of information occurs despite the party's
reasonable steps to preserve. For example, the information may not be in the party's control. Or information the party has preserved may be
destroyed by events outside the party's control — the computer room may be flooded, a “cloud” service may fail, a malign software attack
may disrupt a storage system, and so on. Courts may, however, need to assess the extent to which a party knew of and protected against
such risks.

Another factor in evaluating the reasonableness of preservation efforts is proportionality. The court should be sensitive to party
resources; aggressive preservation efforts can be extremely costly, and parties (including governmental parties) may have limited staff and
resources to devote to those efforts. A party may act reasonably by choosing a less costly form of information preservation, if it is
substantially as effective as more costly forms. It is important that counsel become familiar with their clients' information systems and
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digital data — including social media — to address these issues. A party urging that preservation requests are disproportionate may need to
provide specifics about these matters in order to enable meaningful discussion of the appropriate preservation regime.

When a party fails to take reasonable steps to preserve electronically stored information that should have been preserved in the
anticipation or conduct of litigation, and the information is lost as a result, Rule 37(e) directs that the initial focus should be on whether
the lost information can be restored or replaced through additional discovery. Nothing in the rule limits the court's powers under Rules 16
and 26 to authorize additional discovery. Orders under Rule 26(b)(2)(B) regarding discovery from sources that would ordinarily be
considered inaccessible or under Rule 26(c)(1)(B) on allocation of expenses may be pertinent to solving such problems. If the information is
restored or replaced, no further measures should be taken. At the same time, it is important to emphasize that efforts to restore or replace
lost information through discovery should be proportional to the apparent importance of the lost information to claims or defenses in the
litigation. For example, substantial measures should not be employed to restore or replace information that is marginally relevant or
duplicative.

 
Subdivision (e)(1). This subdivision applies only if information should have been preserved in the anticipation or conduct of litigation,

a party failed to take reasonable steps to preserve the information, information was lost as a result, and the information could not be
restored or replaced by additional discovery. In addition, a court may resort to (e)(1) measures only “upon finding prejudice to another party
from loss of the information.” An evaluation of prejudice from the loss of information necessarily includes an evaluation of the
information's importance in the litigation.

The rule does not place a burden of proving or disproving prejudice on one party or the other. Determining the content of lost
information may be a difficult task in some cases, and placing the burden of proving prejudice on the party that did not lose the
information may be unfair. In other situations, however, the content of the lost information may be fairly evident, the information may
appear to be unimportant, or the abundance of preserved information may appear sufficient to meet the needs of all parties. Requiring the
party seeking curative measures to prove prejudice may be reasonable in such situations. The rule leaves judges with discretion to determine
how best to assess prejudice in particular cases.

Once a finding of prejudice is made, the court is authorized to employ measures “no greater than necessary to cure the prejudice.” The
range of such measures is quite broad if they are necessary for this purpose. There is no all-purpose hierarchy of the severity of various
measures; the severity of given measures must be calibrated in terms of their effect on the particular case. But authority to order measures
no greater than necessary to cure prejudice does not require the court to adopt measures to cure every possible prejudicial effect. Much is
entrusted to the court's discretion.

In an appropriate case, it may be that serious measures are necessary to cure prejudice found by the court, such as forbidding the party
that failed to preserve information from putting on certain evidence, permitting the parties to present evidence and argument to the jury
regarding the loss of information, or giving the jury instructions to assist in its evaluation of such evidence or argument, other than
instructions to which subdivision (e)(2) applies. Care must be taken, however, to ensure that curative measures under subdivision (e)(1) do
not have the effect of measures that are permitted under subdivision (e)(2) only on a finding of intent to deprive another party of the lost
information's use in the litigation. An example of an inappropriate (e)(1) measure might be an order striking pleadings related to, or
precluding a party from offering any evidence in support of, the central or only claim or defense in the case. On the other hand, it may be
appropriate to exclude a specific item of evidence to offset prejudice caused by failure to preserve other evidence that might contradict the
excluded item of evidence.

 
Subdivision (e)(2). This subdivision authorizes courts to use specified and very severe measures to address or deter failures to preserve

electronically stored information, but only on finding that the party that lost the information acted with the intent to deprive another party
of the information's use in the litigation. It is designed to provide a uniform standard in federal court for use of these serious measures
when addressing failure to preserve electronically stored information. It rejects cases such as Residential Funding Corp. v. DeGeorge Financial
Corp., 306 F.3d 99 (2d Cir. 2002), that authorize the giving of adverse-inference instructions on a finding of negligence or gross
negligence.

Adverse-inference instructions were developed on the premise that a party's intentional loss or destruction of evidence to prevent its use
in litigation gives rise to a reasonable inference that the evidence was unfavorable to the party responsible for loss or destruction of the
evidence. Negligent or even grossly negligent behavior does not logically support that inference. Information lost through negligence may
have been favorable to either party, including the party that lost it, and inferring that it was unfavorable to that party may tip the balance at
trial in ways the lost information never would have. The better rule for the negligent or grossly negligent loss of electronically stored
information is to preserve a broad range of measures to cure prejudice caused by its loss, but to limit the most severe measures to instances
of intentional loss or destruction.

Similar reasons apply to limiting the court's authority to presume or infer that the lost information was unfavorable to the party who
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lost it when ruling on a pretrial motion or presiding at a bench trial. Subdivision (e)(2) limits the ability of courts to draw adverse inferences
based on the loss of information in these circumstances, permitting them only when a court finds that the information was lost with the
intent to prevent its use in litigation.

Subdivision (e)(2) applies to jury instructions that permit or require the jury to presume or infer that lost information was unfavorable
to the party that lost it. Thus, it covers any instruction that directs or permits the jury to infer from the loss of information that it was in
fact unfavorable to the party that lost it. The subdivision does not apply to jury instructions that do not involve such an inference. For
example, subdivision (e)(2) would not prohibit a court from allowing the parties to present evidence to the jury concerning the loss and
likely relevance of information and instructing the jury that it may consider that evidence, along with all the other evidence in the case, in
making its decision. These measures, which would not involve instructing a jury it may draw an adverse inference from loss of information,
would be available under subdivision (e)(1) if no greater than necessary to cure prejudice. In addition, subdivision (e)(2) does not limit the
discretion of courts to give traditional missing evidence instructions based on a party's failure to present evidence it has in its possession at
the time of trial.

Subdivision (e)(2) requires a finding that the party acted with the intent to deprive another party of the information's use in the
litigation. This finding may be made by the court when ruling on a pretrial motion, when presiding at a bench trial, or when deciding
whether to give an adverse inference instruction at trial. If a court were to conclude that the intent finding should be made by a jury, the
court's instruction should make clear that the jury may infer from the loss of the information that it was unfavorable to the party that lost it
only if the jury first finds that the party acted with the intent to deprive another party of the information's use in the litigation. If the jury
does not make this finding, it may not infer from the loss that the information was unfavorable to the party that lost it.

Subdivision (e)(2) does not include a requirement that the court find prejudice to the party deprived of the information. This is because
the finding of intent required by the subdivision can support not only an inference that the lost information was unfavorable to the party
that intentionally destroyed it, but also an inference that the opposing party was prejudiced by the loss of information that would have
favored its position. Subdivision (e)(2) does not require any further finding of prejudice.

Courts should exercise caution, however, in using the measures specified in (e)(2). Finding an intent to deprive another party of the lost
information's use in the litigation does not require a court to adopt any of the measures listed in subdivision (e)(2). The remedy should fit
the wrong, and the severe measures authorized by this subdivision should not be used when the information lost was relatively unimportant
or lesser measures such as those specified in subdivision (e)(1) would be sufficient to redress the loss.

 VI.   Trials

Rule 38.   Right to a Jury Trial; Demand

(a) Right Preserved. The right of trial by jury as declared by the Seventh Amendment to the Constitution
—or as provided by a federal statute—is preserved to the parties inviolate.
 

(b) Demand. On any issue triable of right by a jury, a party may demand a jury trial by:
(1) serving the other parties with a written demand—which may be included in a pleading—no later than

14 days after the last pleading directed to the issue is served; and
(2) filing the demand in accordance with Rule 5(d).

 
(c) Specifying Issues. In its demand, a party may specify the issues that it wishes to have tried by a jury;

otherwise, it is considered to have demanded a jury trial on all the issues so triable. If the party has demanded
a jury trial on only some issues, any other party may—within 14 days after being served with the demand or
within a shorter time ordered by the court—serve a demand for a jury trial on any other or all factual issues
triable by jury.
 

(d) Waiver; Withdrawal. A party waives a jury trial unless its demand is properly served and filed. A
proper demand may be withdrawn only if the parties consent.
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(e) Admiralty and Maritime Claims. These rules do not create a right to a jury trial on issues in a claim

that is an admiralty or maritime claim under Rule 9(h).
As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1,

1993; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.
 

Rule 39.   Trial by Jury or by the Court

(a) When a Demand Is Made. When a jury trial has been demanded under Rule 38, the action must be
designated on the docket as a jury action. The trial on all issues so demanded must be by jury unless:

(1) the parties or their attorneys file a stipulation to a nonjury trial or so stipulate on the record; or
(2) the court, on motion or on its own, finds that on some or all of those issues there is no federal right to

a jury trial.
 

(b) When No Demand Is Made. Issues on which a jury trial is not properly demanded are to be tried by
the court. But the court may, on motion, order a jury trial on any issue for which a jury might have been
demanded.
 

(c) Advisory Jury; Jury Trial by Consent. In an action not triable of right by a jury, the court, on motion or
on its own:

(1) may try any issue with an advisory jury; or
(2) may, with the parties’ consent, try any issue by a jury whose verdict has the same effect as if a jury trial

had been a matter of right, unless the action is against the United States and a federal statute provides for a
nonjury trial.

As amended Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 40.   Scheduling Cases for Trial

Each court must provide by rule for scheduling trials. The court must give priority to actions entitled to
priority by a federal statute.

As amended Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 41.   Dismissal of Actions

(a) Voluntary Dismissal.
(1) By the Plaintiff.

(A) Without a Court Order. Subject to Rules 23(e), 23.1(c), 23.2, and 66 and any applicable federal
statute, the plaintiff may dismiss an action without a court order by filing:

(i) a notice of dismissal before the opposing party serves either an answer or a motion for summary
judgment; or

(ii) a stipulation of dismissal signed by all parties who have appeared.
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(B) Effect. Unless the notice or stipulation states otherwise, the dismissal is without prejudice. But if

the plaintiff previously dismissed any federal- or state-court action based on or including the same claim, a
notice of dismissal operates as an adjudication on the merits.
(2) By Court Order; Effect. Except as provided in Rule 41(a)(1), an action may be dismissed at the

plaintiff’s request only by court order, on terms that the court considers proper. If a defendant has pleaded a
counterclaim before being served with the plaintiff’s motion to dismiss, the action may be dismissed over the
defendant’s objection only if the counterclaim can remain pending for independent adjudication. Unless the
order states otherwise, a dismissal under this paragraph (2) is without prejudice.
 

(b) Involuntary Dismissal; Effect. If the plaintiff fails to prosecute or to comply with these rules or a court
order, a defendant may move to dismiss the action or any claim against it. Unless the dismissal order states
otherwise, a dismissal under this subdivision (b) and any dismissal not under this rule—except one for lack of
jurisdiction, improper venue, or failure to join a party under Rule 19—operates as an adjudication on the
merits.
 

(c) Dismissing a Counterclaim, Crossclaim, or Third-Party Claim. This rule applies to a dismissal of any
counterclaim, crossclaim, or third-party claim. A claimant’s voluntary dismissal under Rule 41(a)(1)(A)(i)
must be made:

(1) before a responsive pleading is served; or
(2) if there is no responsive pleading, before evidence is introduced at a hearing or trial.

 
(d) Costs of a Previously Dismissed Action. If a plaintiff who previously dismissed an action in any court

files an action based on or including the same claim against the same defendant, the court:
(1) may order the plaintiff to pay all or part of the costs of that previous action; and
(2) may stay the proceedings until the plaintiff has complied.
As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July 1,

1966; Dec. 4, 1967, eff. July 1, 1968; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991; Apr.
30, 2007, eff. Dec. 1, 2007.
 

Rule 42.   Consolidation; Separate Trials

(a) Consolidation. If actions before the court involve a common question of law or fact, the court may:
(1) join for hearing or trial any or all matters at issue in the actions;
(2) consolidate the actions; or
(3) issue any other orders to avoid unnecessary cost or delay.

 
(b) Separate Trials. For convenience, to avoid prejudice, or to expedite and economize, the court may

order a separate trial of one or more separate issues, claims, crossclaims, counterclaims, or third-party claims.
When ordering a separate trial, the court must preserve any federal right to a jury trial.

As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 30, 2007, eff. Dec. 1, 2007.
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Rule 43.   Taking Testimony

(a) In Open Court. At trial, the witnesses’ testimony must be taken in open court unless a federal statute,
the Federal Rules of Evidence, these rules, or other rules adopted by the Supreme Court provide otherwise.
For good cause in compelling circumstances and with appropriate safeguards, the court may permit testimony
in open court by contemporaneous transmission from a different location.
 

(b) Affirmation Instead of an Oath. When these rules require an oath, a solemn affirmation suffices.
 

(c) Evidence on a Motion. When a motion relies on facts outside the record, the court may hear the
matter on affidavits or may hear it wholly or partly on oral testimony or on depositions.
 

(d) Interpreter. The court may appoint an interpreter of its choosing; fix reasonable compensation to be
paid from funds provided by law or by one or more parties; and tax the compensation as costs.

As amended Feb. 28, 1966, eff. July 1, 1966; Nov. 20, 1972, and Dec. 18, 1972, eff. July. 1, 1975; Mar. 2,
1987, eff. Aug. 1, 1987; Apr. 23, 1996, eff. Dec. 1, 1996; Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 44.   Proving an Official Record

(a) Means of Proving.
(1) Domestic Record. Each of the following evidences an official record—or an entry in it—that is

otherwise admissible and is kept within the United States, any state, district, or commonwealth, or any
territory subject to the administrative or judicial jurisdiction of the United States:

(A) an official publication of the record; or
(B) a copy attested by the officer with legal custody of the record—or by the officer’s deputy—and

accompanied by a certificate that the officer has custody. The certificate must be made under seal:
(i) by a judge of a court of record in the district or political subdivision where the record is kept; or
(ii) by any public officer with a seal of office and with official duties in the district or political

subdivision where the record is kept.
(2) Foreign Record.

(A) In General. Each of the following evidences a foreign official record—or an entry in it—that is
otherwise admissible:

(i) an official publication of the record; or
(ii) the record—or a copy—that is attested by an authorized person and is accompanied either by a

final certification of genuineness or by a certification under a treaty or convention to which the United
States and the country where the record is located are parties.
(B) Final Certification of Genuineness. A final certification must certify the genuineness of the signature

and official position of the attester or of any foreign official whose certificate of genuineness relates to the
attestation or is in a chain of certificates of genuineness relating to the attestation. A final certification may
be made by a secretary of a United States embassy or legation; by a consul general, vice consul, or consular
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agent of the United States; or by a diplomatic or consular official of the foreign country assigned or
accredited to the United States.

(C) Other Means of Proof. If all parties have had a reasonable opportunity to investigate a foreign
record’s authenticity and accuracy, the court may, for good cause, either:

(i) admit an attested copy without final certification; or
(ii) permit the record to be evidenced by an attested summary with or without a final certification.

 
(b) Lack of a Record. A written statement that a diligent search of designated records revealed no record

or entry of a specified tenor is admissible as evidence that the records contain no such record or entry. For
domestic records, the statement must be authenticated under Rule 44(a)(1). For foreign records, the statement
must comply with (a)(2)(C)(ii).
 

(c) Other Proof. A party may prove an official record—or an entry or lack of an entry in it—by any other
method authorized by law.

As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1,
1991; Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 44.1.   Determining Foreign Law

A party who intends to raise an issue about a foreign country’s law must give notice by a pleading or other
writing. In determining foreign law, the court may consider any relevant material or source, including
testimony, whether or not submitted by a party or admissible under the Federal Rules of Evidence. The
court’s determination must be treated as a ruling on a question of law.

As added Feb. 28, 1966, eff. July 1, 1966; amended Nov. 20, 1972, eff. July 1, 1975; Mar. 2, 1987, eff.
Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 45.   Subpoena

(a) In General.
(1) Form and Contents.

(A) Requirements—In General. Every subpoena must:
(i) state the court from which it issued;
(ii) state the title of the action, the court in which it is pending, and its civil-action number;
(iii) command each person to whom it is directed to do the following at a specified time and place:

attend and testify; produce designated documents, electronically stored information, or tangible things
in that person’s possession, custody, or control; or permit the inspection of premises; and

(iv) set out the text of Rule 45(c) and (d).
(B) Command to Attend a Deposition—Notice of the Recording Method. A subpoena commanding

attendance at a deposition must state the method for recording the testimony.
(C) Combining or Separating a Command to Produce or to Permit Inspection; Specifying the Form for

Electronically Stored Information. A command to produce documents, electronically stored information, or
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tangible things or to permit the inspection of premises may be included in a subpoena commanding
attendance at a deposition, hearing, or trial, or may be set out in a separate subpoena. A subpoena may
specify the form or forms in which electronically stored information is to be produced.

(D) Command to Produce; Included Obligations. A command in a subpoena to produce documents,
electronically stored information, or tangible things requires the responding party to permit inspection,
copying, testing, or sampling of the materials.
(2) Issuing Court. A subpoena must issue from the court where the action is pending.
(3) Issued by Whom. The clerk must issue a subpoena, signed but otherwise in blank, to a party who

requests it. That party must complete it before service. An attorney also may issue and sign a subpoena if the
attorney is authorized to practice in the issuing court.

(4) Notice to Other Parties Before Service. If the subpoena commands the production of documents,
electronically stored information, or tangible things or the inspection of premises before trial, then before it is
served on the person to whom it is directed, a notice and a copy of the subpoena must be served on each party.

 
(b) Service.
(1) By Whom; Tendering Fees. Any person who is at least 18 years old and not a party may serve a

subpoena. Serving a subpoena requires delivering a copy to the named person and, if the subpoena requires
that person’s attendance, tendering the fees for 1 day’s attendance and the mileage allowed by law. Fees and
mileage need not be tendered when the subpoena issues on behalf of the United States or any of its officers or
agencies.

(2) Service in the United States. A subpoena may be served at any place within the United States.
(3) Service in a Foreign Country.28 U.S.C. §1783 governs issuing and serving a subpoena directed to a

United States national or resident who is in a foreign country.
(4) Proof of Service. Proving service, when necessary, requires filing with the issuing court a statement

showing the date and manner of service and the names of the persons served. The statement must be certified
by the server.
 

(c) Place of Compliance.
(1) For a Trial, Hearing, or Deposition. A subpoena may command a person to attend a trial, hearing, or

deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or regularly transacts business in

person; or
(B) within the state where the person resides, is employed, or regularly transacts business in person,

if the person
(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and would not incur substantial expense.

(2) For Other Discovery. A subpoena may command:
(A) production of documents, electronically stored information, or tangible things at a place within 100

miles of where the person resides, is employed, or regularly transacts business in person; and
(B) inspection of premises at the premises to be inspected.
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(d) Protecting a Person Subject to a Subpoena; Enforcement.
(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney responsible for issuing and serving a

subpoena must take reasonable steps to avoid imposing undue burden or expense on a person subject to the
subpoena. The issuing court must enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce documents, electronically stored

information, or tangible things, or to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear for a deposition, hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible things or to permit inspection
may serve on the party or attorney designated in the subpoena a written objection to inspecting, copying,
testing, or sampling any or all of the materials or to inspecting the premises—or to producing
electronically stored information in the form or forms requested. The objection must be served before the
earlier of the time specified for compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party may move the issuing court
for the district where compliance is required for an order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the order must protect a person
who is neither a party nor a party’s officer from significant expense resulting from compliance.
(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court for the district where compliance is required must
quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;
(ii) requires a person to comply beyond the geographical limits specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no exception or waiver

applies; or
(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a subpoena, the court for the
district where compliance is required may, on motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development, or commercial
information; or

(ii) disclosing an unretained expert’s opinion or information that does not describe specific
occurrences in dispute and results from the expert’s study that was not requested by a party.
(C) Specifying Conditions as an Alternative. In the circumstances described in Rule 45(d)(3)(B), the

court may, instead of quashing or modifying a subpoena, order appearance or production under
specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be otherwise met without
undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably compensated.
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(e) Duties in Responding to a Subpoena.
(1) Producing Documents or Electronically Stored Information. These procedures apply to producing

documents or electronically stored information:
(A) Documents. A person responding to a subpoena to produce documents must produce them as they

are kept in the ordinary course of business or must organize and label them to correspond to the categories
in the demand.

(B) Form for Producing Electronically Stored Information Not Specified. If a subpoena does not specify a
form for producing electronically stored information, the person responding must produce it in a form or
forms in which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The person responding need not
produce the same electronically stored information in more than one form.

(D) Inaccessible Electronically Stored Information. The person responding need not provide discovery of
electronically stored information from sources that the person identifies as not reasonably accessible
because of undue burden or cost. On motion to compel discovery or for a protective order, the person
responding must show that the information is not reasonably accessible because of undue burden or cost.
If that showing is made, the court may nonetheless order discovery from such sources if the requesting
party shows good cause, considering the limitations of Rule 26(b)(2)(C). The court may specify conditions
for the discovery.
(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information under a claim that it is
privileged or subject to protection as trial-preparation material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, or tangible things in a

manner that, without revealing information itself privileged or protected, will enable the parties to
assess the claim.
(B) Information Produced. If information produced in response to a subpoena is subject to a claim of

privilege or of protection as trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being notified, a party must promptly
return, sequester, or destroy the specified information and any copies it has; must not use or disclose the
information until the claim is resolved; must take reasonable steps to retrieve the information if the party
disclosed it before being notified; and may promptly present the information under seal to the court for
the district where compliance is required for a determination of the claim. The person who produced the
information must preserve the information until the claim is resolved.

 
(f) Transferring a Subpoena-Related Motion. When the court where compliance is required did not issue

the subpoena, it may transfer a motion under this rule to the issuing court if the person subject to the
subpoena consents or if the court finds exceptional circumstances. Then, if the attorney for a person subject to
a subpoena is authorized to practice in the court where the motion was made, the attorney may file papers and
appear on the motion as an officer of the issuing court. To enforce its order, the issuing court may transfer the
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order to the court where the motion was made.

 
(g) Contempt. The court for the district where compliance is required—and also, after a motion is

transferred, the issuing court—may hold in contempt a person who, having been served, fails without
adequate excuse to obey the subpoena or an order related to it.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20, 1949; Mar. 30, 1970, eff. July
1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980; Apr. 29, 1985, eff. Aug. 1, 1985; Mar. 2, 1987, eff. Aug. 1, 1987;
Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 25, 2005, eff. Dec. 1, 2005; Apr. 12, 2006; eff. Dec. 1, 2006; Apr. 30,
2007, eff. Dec. 1, 2007; Apr. 16, 2013, eff. Dec. 1, 2013.
 

ADVISORY COMMITTEE NOTES, 1991 AND 2013 AMENDMENTS

 
1991 AMENDMENTS

 
Purposes of Revision. The purposes of this revision are (1) to clarify and enlarge the protections afforded persons who are required to

assist the court by giving information or evidence; (2) to facilitate access outside the deposition procedure provided by Rule 30 to
documents and other information in the possession of persons who are not parties; (3) to facilitate service of subpoenas for depositions or
productions of evidence at places distant from the district in which an action is proceeding; (4) to enable the court to compel a witness
found within the state in which the court sits to attend trial; (5) to clarify the organizations of the text of the rule.…

Subparagraph (c)(3)(A) identifies those circumstances in which a subpoena must be quashed or modified. It restates the former
provisions with respect to the limits of mandatory travel that are set forth in the former paragraphs (d)(2) and (e)(1), with one important
change. Under the revised rule, a federal court can compel a witness to come from any place in the state to attend trial, whether or not the
local state law so provides. This extension is subject to the qualification provided in the next paragraph, which authorizes the court to
condition enforcement of a subpoena compelling a non-party witness to bear substantial expense to attend trial. The traveling non-party
witness may be entitled to reasonable compensation for the time and effort entailed.…

 
Subdivision (c).…
A non-party required to produce documents or materials is protected against significant expense resulting from involuntary assistance to

the court. This provision applies, for example, to a non-party required to provide a list of class members. The court is not required to fix
the costs in advance of production, although this will often be the most satisfactory accommodation to protect the party seeking discovery
from excessive costs. In some instances, it may be preferable to leave uncertain costs to be determined after the materials have been
produced, provided that the risk of uncertainty is fully disclosed to the discovering party. See, e.g., United States v. Columbia Broadcasting
Systems, Inc., 666 F.2d 364 (9th Cir. 1983).…

Clause (c)(3)(B)(ii) provides appropriate protection for the intellectual property of the non-party witness; it does not apply to the expert
retained by the party, whose information is subject to the provisions of Rule 26(b)(4). A growing problem has been the use of subpoenas to
compel the giving of evidence and information by unretained experts. Experts are not exempt from the duty to give evidence, even if they
cannot be compelled to prepare themselves to give effective testimony, e.g., Carter-Wallace, Inc. v. Otte, 474 F.2d 529 (2d Cir. 1972), but
compulsion to give evidence may threaten the intellectual property of experts denied the opportunity to bargain for the value of their
[expertise].… Arguably the compulsion to testify can be regarded as a “taking” of intellectual property. The rule establishes the right of
such persons to withhold their expertise, at least unless the party seeking it makes the kind of showing required for a conditional denial of a
motion to quash as provided in the final sentence of subparagraph (c)(3)(B); that requirement is the same as that necessary to secure work
product under rule 26(b) (3) and gives assurance of reasonable compensation. The Rule thus approves the accommodation of competing
interests exemplified in United States v. Columbia Broadcasting Systems, Inc., 666 F.2d 364 (9th Cir. 1982). See also Wright v. Jeep
Corporation, 547 F. Supp. 871 (E.D. Mich. 1982).…

 
2013 AMENDMENTS

 
Rule 45 was extensively amended in 1991. The goal of the present amendments is to clarify and simplify the rule. The amendments
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recognize the court where the action is pending as the issuing court, permit nationwide service of a subpoena, and collect in a new
subdivision (c) the previously scattered provisions regarding place of compliance. These changes resolve a conflict that arose after the 1991
amendment about a court’s authority to compel a party or party officer to travel long distances to testify at trial; such testimony may now be
required only as specified in new Rule 45(c). In addition, the amendments introduce authority in new Rule 45(f) for the court where
compliance is required to transfer a subpoena-related motion to the court where the action is pending on consent of the person subject to
the subpoena or in exceptional circumstances.

 Rule 46.   Objecting to a Ruling or Order

A formal exception to a ruling or order is unnecessary. When the ruling or order is requested or made, a
party need only state the action that it wants the court to take or objects to, along with the grounds for the
request or objection. Failing to object does not prejudice a party who had no opportunity to do so when the
ruling or order was made.

As amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 47.   Selecting Jurors

(a) Examining Jurors. The court may permit the parties or their attorneys to examine prospective jurors or
may itself do so. If the court examines the jurors, it must permit the parties or their attorneys to make any
further inquiry it considers proper, or must itself ask any of their additional questions it considers proper.
 

(b) Peremptory Challenges. The court must allow the number of peremptory challenges provided by 28
U.S.C. §1870.
 

(c) Excusing a Juror. During trial or deliberation, the court may excuse a juror for good cause.
As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 30, 2007, eff. Dec. 1,

2007.
 

Rule 48.   Number of Jurors; Verdict; Polling

(a) Number of Jurors. A jury must begin with at least 6 and no more than 12 members, and each juror
must participate in the verdict unless excused under Rule 47(c).
 

(b) Verdict. Unless the parties stipulate otherwise, the verdict must be unanimous and must be returned by
a jury of at least 6 members.
 

(c) Polling. After a verdict is returned but before the jury is discharged, the court must on a party’s request,
or may on its own, poll the jurors individually. If the poll reveals a lack of unanimity or lack of assent by the
number of jurors that the parties stipulated to, the court may direct the jury to deliberate further or may order
a new trial.

As amended Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1,
2009.
 

ADVISORY COMMITTEE NOTES, 1991 AMENDMENTS
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It appears that the minimum size of a jury consistent with the Seventh Amendment is six. Cf. Ballew v. Georgia, 435 U.S. 223 (1978)

(holding that a conviction based on a jury of less than six is a denial of due process of law). If the parties agree to trial before a smaller jury,
a verdict can be taken, but the parties should not other than in exceptional circumstances be encouraged to waive the right to a jury of six,
not only because of the constitutional stature of the right, but also because smaller juries are more erratic and less effective in serving to
distribute responsibility for the exercise of judicial power.

Because the institution of the alternate juror has been abolished by the proposed revision of Rule 47, it will ordinarily be prudent and
necessary, in order to provide for sickness or disability among jurors, to seat more than six jurors. The use of jurors in excess of six increases
the representativeness of the jury and harms no interest of a party. Ray v. Parkside Surgery Center, 13 F.R. Serv. 585 (6th Cir. 1989).…

 Rule 49.   Special Verdict; General Verdict and Questions

(a) Special Verdict.
(1) In General. The court may require a jury to return only a special verdict in the form of a special written

finding on each issue of fact. The court may do so by:
(A) submitting written questions susceptible of a categorical or other brief answer;
(B) submitting written forms of the special findings that might properly be made under the pleadings

and evidence; or
(C) using any other method that the court considers appropriate.

(2) Instructions. The court must give the instructions and explanations necessary to enable the jury to make
its findings on each submitted issue.

(3) Issues Not Submitted. A party waives the right to a jury trial on any issue of fact raised by the pleadings
or evidence but not submitted to the jury unless, before the jury retires, the party demands its submission to
the jury. If the party does not demand submission, the court may make a finding on the issue. If the court
makes no finding, it is considered to have made a finding consistent with its judgment on the special verdict.
 

(b) General Verdict with Answers to Written Questions.
(1) In General. The court may submit to the jury forms for a general verdict, together with written

questions on one or more issues of fact that the jury must decide. The court must give the instructions and
explanations necessary to enable the jury to render a general verdict and answer the questions in writing, and
must direct the jury to do both.

(2) Verdict and Answers Consistent. When the general verdict and the answers are consistent, the court
must approve, for entry under Rule 58, an appropriate judgment on the verdict and answers.

(3) Answers Inconsistent with the Verdict. When the answers are consistent with each other but one or more
is inconsistent with the general verdict, the court may:

(A) approve, for entry under Rule 58, an appropriate judgment according to the answers,
notwithstanding the general verdict;

(B) direct the jury to further consider its answers and verdict; or
(C) order a new trial.

(4) Answers Inconsistent with Each Other and the Verdict. When the answers are inconsistent with each
other and one or more is also inconsistent with the general verdict, judgment must not be entered; instead, the
court must direct the jury to further consider its answers and verdict, or must order a new trial.
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As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1,
2007.
 

Rule 50.   Judgment as a Matter of Law in a Jury Trial; Related Motion for a New Trial; Conditional
Ruling

(a) Judgment as a Matter of Law.
(1) In General. If a party has been fully heard on an issue during a jury trial and the court finds that a

reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue, the court
may:

(A) resolve the issue against the party; and
(B) grant a motion for judgment as a matter of law against the party on a claim or defense that, under

the controlling law, can be maintained or defeated only with a favorable finding on that issue.
(2) Motion. A motion for judgment as a matter of law may be made at any time before the case is

submitted to the jury. The motion must specify the judgment sought and the law and facts that entitle the
movant to the judgment.
 

(b) Renewing the Motion After Trial; Alternative Motion for a New Trial. If the court does not grant a
motion for judgment as a matter of law made under Rule 50(a), the court is considered to have submitted the
action to the jury subject to the court’s later deciding the legal questions raised by the motion. No later than
28 days after the entry of judgment—or if the motion addresses a jury issue not decided by a verdict, no later
than 28 days after the jury was discharged—the movant may file a renewed motion for judgment as a matter
of law and may include an alternative or joint request for a new trial under Rule 59. In ruling on the renewed
motion, the court may:

(1) allow judgment on the verdict, if the jury returned a verdict;
(2) order a new trial; or
(3) direct the entry of judgment as a matter of law.

 
(c) Granting the Renewed Motion; Conditional Ruling on a Motion for a New Trial.
(1) In General. If the court grants a renewed motion for judgment as a matter of law, it must also

conditionally rule on any motion for a new trial by determining whether a new trial should be granted if the
judgment is later vacated or reversed. The court must state the grounds for conditionally granting or denying
the motion for a new trial.

(2) Effect of a Conditional Ruling. Conditionally granting the motion for a new trial does not affect the
judgment’s finality; if the judgment is reversed, the new trial must proceed unless the appellate court orders
otherwise. If the motion for a new trial is conditionally denied, the appellee may assert error in that denial; if
the judgment is reversed, the case must proceed as the appellate court orders.
 

(d) Time for a Losing Party’s New-Trial Motion. Any motion for a new trial under Rule 59 by a party
against whom judgment as a matter of law is rendered must be filed no later than 28 days after the entry of the
judgment.
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(e) Denying the Motion for Judgment as a Matter of Law; Reversal on Appeal. If the court denies the

motion for judgment as a matter of law, the prevailing party may, as appellee, assert grounds entitling it to a
new trial should the appellate court conclude that the trial court erred in denying the motion. If the appellate
court reverses the judgment, it may order a new trial, direct the trial court to determine whether a new trial
should be granted, or direct the entry of judgment.

As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1,
1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 27, 1995, eff. Dec. 1, 1995; Apr. 12, 2006, eff. Dec. 1, 2006;
Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.
 

ADVISORY COMMITTEE NOTES, 1963 AND 2006 AMENDMENTS

 
1963 AMENDMENTS …

 
Subdivision (c) deals with the situation where a party joins a motion for a new trial with his motion for judgment n.o.v., or prays for a

new trial in the alternative, and the motion for judgment n.o.v. is granted. The procedure to be followed in making rulings on the motion
for the new trial, and the consequences of the rulings thereon, were partly set out in Montgomery Ward & Co. v. Duncan, 311 U.S. 243,
253 (1940), and have been further elaborated in later cases.… However, courts as well as counsel have often misunderstood the procedure,
and it will be helpful to summarize the proper practice in the text of the rule. The amendments do not alter the effects of a jury verdict or
the scope of appellate review.

In the situation mentioned, subdivision (c)(1) requires that the court make a “conditional” ruling on the new-trial motion, i.e., a ruling
which goes on the assumption that the motion for judgment n.o.v. was erroneously granted and will be reversed or vacated; and the court is
required to state its grounds for the conditional ruling. Subdivision (c)(1) then spells out the consequences of a reversal of the judgment in
the light of the conditional ruling on the new-trial motion.

If the motion for new trial has been conditionally granted, and the judgment is reversed, “the new trial shall proceed unless the
appellate court has otherwise ordered.” The party against whom the judgment n.o.v. was entered below may, as appellant, besides seeking
to overthrow that judgment, also attack the conditional grant of the new trial. And the appellate court, if it reverses the judgment n.o.v.,
may in an appropriate case also reverse the conditional grant of the new trial and direct that judgment be entered on the verdict.…

If the motion for a new trial has been conditionally denied, and the judgment is reversed, “subsequent proceedings shall be in
accordance with the order of the appellate court.” The party in whose favor judgment n.o.v. was entered below may, as appellee, besides
seeking to uphold that judgment, also urge on the appellate court that the trial court committed error in conditionally denying the new
trial. The appellee may assert this error in his brief, without taking a cross-appeal.… If the appellate court concludes that the judgment
cannot stand, but accepts the appellee’s contention that there was error in the conditional denial of the new trial, it may order a new trial in
lieu of directing the entry of judgment upon the verdict.

 
Subdivision (c)(2), which also deals with the situation where the trial court has granted the motion for judgment n.o.v., states that the

verdict-winner may apply to the trial court for a new trial pursuant to Rule 59 after the judgment n.o.v. has been entered against him. In
arguing to the trial court in opposition to the motion for judgment n.o.v., the verdict-winner may, and often will, contend that he is
entitled, at the least, to a new trial, and the court has a range of discretion to grant a new trial or (where plaintiff won the verdict) to order a
dismissal of the action without prejudice instead of granting judgment n.o.v.…

 
Subdivision (d) deals with the situation where judgment has been entered on the jury verdict, the motion for judgment n.o.v. and any

motion for a new trial having been denied by the trial court. The verdict-winner, as appellee, besides seeking to uphold the judgment, may
urge upon the appellate court that in case the trial court is found to have erred in entering judgment on the verdict, there are grounds for
granting him a new trial instead of directing the entry of judgment for his opponent. In appropriate cases the appellate court is not
precluded from itself directing that a new trial be had.…

 
2006 AMENDMENTS
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The language of Rule 50(a) has been amended as part of the general restyling of the Civil Rules to make them more easily understood and
to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only.

Rule 50(b) is amended to permit renewal of any Rule 50(a) motion for judgment as a matter of law, deleting the requirement that a
motion be made at the close of all the evidence. Because the Rule 50(b) motion is only a renewal of the preverdict motion, it can be granted
only on grounds advanced in the preverdict motion. The earlier motion informs the opposing party of the challenge to the sufficiency of
the evidence and affords a clear opportunity to provide additional evidence that may be available. The earlier motion also alerts the court to
the opportunity to simplify the trial by resolving some issues, or even all issues, without submission to the jury. This fulfillment of the
functional needs that underlie present Rule 50(b) also satisfies the Seventh Amendment. Automatic reservation of the legal questions raised
by the motion conforms to the decision in Baltimore & Carolina Line v. Redman, 297 U.S. 654 (1935).…

Finally, an explicit time limit is added for making a posttrial motion when the trial ends without a verdict or with a verdict that does
not dispose of all issues suitable for resolution by verdict. The motion must be made no later than 10 days after the jury was discharged.

 Rule 51.   Instructions to the Jury; Objections; Preserving a Claim of Error

(a) Requests.
(1) Before or at the Close of the Evidence. At the close of the evidence or at any earlier reasonable time that

the court orders, a party may file and furnish to every other party written requests for the jury instructions it
wants the court to give.

(2) After the Close of the Evidence. After the close of the evidence, a party may:
(A) file requests for instructions on issues that could not reasonably have been anticipated by an earlier

time that the court set for requests; and
(B) with the court’s permission, file untimely requests for instructions on any issue.

 
(b) Instructions. The court:
(1) must inform the parties of its proposed instructions and proposed action on the requests before

instructing the jury and before final jury arguments;
(2) must give the parties an opportunity to object on the record and out of the jury’s hearing before the

instructions and arguments are delivered; and
(3) may instruct the jury at any time before the jury is discharged.

 
(c) Objections.
(1) How to Make. A party who objects to an instruction or the failure to give an instruction must do so on

the record, stating distinctly the matter objected to and the grounds for the objection.
(2) When to Make. An objection is timely if:
(A) a party objects at the opportunity provided under Rule 51(b)(2); or
(B) a party was not informed of an instruction or action on a request before that opportunity to object, and

the party objects promptly after learning that the instruction or request will be, or has been, given or refused.
 

(d) Assigning Error; Plain Error.
(1) Assigning Error. A party may assign as error:

(A) an error in an instruction actually given, if that party properly objected; or
(B) a failure to give an instruction, if that party properly requested it and—unless the court rejected the
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request in a definitive ruling on the record—also properly objected.
(2) Plain Error. A court may consider a plain error in the instructions that has not been preserved as

required by Rule 51(d)(1) if the error affects substantial rights.
As amended Mar. 2, 1987, eff. Aug. 1, 1987; Mar. 27, 2003, eff. Dec. 1, 2003; Apr. 30, 2007, eff. Dec. 1,

2007.
 

Rule 52.   Findings and Conclusions by the Court; Judgment on Partial Findings

(a) Findings and Conclusions.
(1) In General. In an action tried on the facts without a jury or with an advisory jury, the court must find

the facts specially and state its conclusions of law separately. The findings and conclusions may be stated on
the record after the close of the evidence or may appear in an opinion or a memorandum of decision filed by
the court. Judgment must be entered under Rule 58.

(2) For an Interlocutory Injunction. In granting or refusing an interlocutory injunction, the court must
similarly state the findings and conclusions that support its action.

(3) For a Motion. The court is not required to state findings or conclusions when ruling on a motion under
Rule 12 or 56 or, unless these rules provide otherwise, on any other motion.

(4) Effect of a Master’s Findings. A master’s findings, to the extent adopted by the court, must be
considered the court’s findings.

(5) Questioning the Evidentiary Support. A party may later question the sufficiency of the evidence
supporting the findings, whether or not the party requested findings, objected to them, moved to amend
them, or moved for partial findings.

(6) Setting Aside the Findings. Findings of fact, whether based on oral or other evidence, must not be set
aside unless clearly erroneous, and the reviewing court must give due regard to the trial court’s opportunity to
judge the witnesses’ credibility.
 

(b) Amended or Additional Findings. On a party’s motion filed no later than 28 days after the entry of
judgment, the court may amend its findings—or make additional findings—and may amend the judgment
accordingly. The motion may accompany a motion for a new trial under Rule 59.
 

(c) Judgment on Partial Findings. If a party has been fully heard on an issue during a nonjury trial and the
court finds against the party on that issue, the court may enter judgment against the party on a claim or
defense that, under the controlling law, can be maintained or defeated only with a favorable finding on that
issue. The court may, however, decline to render any judgment until the close of the evidence. A judgment on
partial findings must be supported by findings of fact and conclusions of law as required by Rule 52(a).

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1, 1963; Apr. 28, 1983, eff. Aug. 1,
1983; Apr. 29, 1985, eff. Aug. 1, 1985; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993;
Apr. 27, 1995, eff. Dec. 1, 1995; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.
 

ADVISORY COMMITTEE NOTES, 1983 AND 1991 AMENDMENTS
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1983 AMENDMENTS

 
Rule 52(a) has been amended to revise its penultimate sentence to provide explicitly that the district judge may make the findings of fact
and conclusions of law required in nonjury cases orally. Nothing in the prior text of the rule forbids this practice, which is widely utilized by
district judges. See Christensen, A Modest Proposal for Immeasurable Improvement, 64 A.B.A.J. 693 (1978). The objective is to lighten
the burden on the trial court in preparing findings in nonjury cases. In addition, the amendment should reduce the number of published
district court opinions that embrace written findings.

 
1991 AMENDMENTS

 
Subdivision (c) is added. It parallels the revised Rule 50)(a), but is applicable to nonjury trials. It authorizes the court to enter judgment at
any time that it can appropriately make a dispositive finding of fact on the evidence.…

Judgment entered under this rule differs from a summary judgment under Rule 56 in the nature of the evaluation made by the court. A
judgment on partial findings is made after the court has heard all the evidence bearing on the crucial issue of fact, and the finding is
reversible only if the appellate court finds it to be “clearly erroneous.” A summary judgment, in contrast, is made on the basis of facts
established on account of the absence of contrary evidence or presumptions; such establishments of fact are rulings on questions of law as
provided in Rule 56(a) and are not shielded by the “clear error” standard of review.

 Rule 53.   Masters

(a) Appointment.
(1) Scope. Unless a statute provides otherwise, a court may appoint a master only to:

(A) perform duties consented to by the parties;
(B) hold trial proceedings and make or recommend findings of fact on issues to be decided without a

jury if appointment is warranted by:
(i) some exceptional condition; or
(ii) the need to perform an accounting or resolve a difficult computation of damages; or

(C) address pretrial and posttrial matters that cannot be effectively and timely addressed by an
available district judge or magistrate judge of the district.
(2) Disqualification. A master must not have a relationship to the parties, attorneys, action, or court that

would require disqualification of a judge under 28 U.S.C. §455, unless the parties, with the court’s approval,
consent to the appointment after the master discloses any potential grounds for disqualification.

(3) Possible Expense or Delay. In appointing a master, the court must consider the fairness of imposing the
likely expenses on the parties and must protect against unreasonable expense or delay.
 

(b) Order Appointing a Master.
(1) Notice. Before appointing a master, the court must give the parties notice and an opportunity to be

heard. Any party may suggest candidates for appointment.
(2) Contents. The appointing order must direct the master to proceed with all reasonable diligence and

must state:
(A) the master’s duties, including any investigation or enforcement duties, and any limits on the

master’s authority under Rule 53(c);
(B) the circumstances, if any, in which the master may communicate ex parte with the court or a party;
(C) the nature of the materials to be preserved and filed as the record of the master’s activities;
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(D) the time limits, method of filing the record, other procedures, and standards for reviewing the
master’s orders, findings, and recommendations; and

(E) the basis, terms, and procedure for fixing the master’s compensation under Rule 53(g).
(3) Issuing. The court may issue the order only after:

(A) the master files an affidavit disclosing whether there is any ground for disqualification under 28
U.S.C. §455; and

(B) if a ground is disclosed, the parties, with the court’s approval, waive the disqualification.
(4) Amending. The order may be amended at any time after notice to the parties and an opportunity to be

heard.
 

(c) Master’s Authority.
(1) In General. Unless the appointing order directs otherwise, a master may:
(A) regulate all proceedings;
(B) take all appropriate measures to perform the assigned duties fairly and efficiently; and
(C) if conducting an evidentiary hearing, exercise the appointing court’s power to compel, take, and record

evidence.
(2) Sanctions. The master may by order impose on a party any noncontempt sanction provided by Rule 37

or 45, and may recommend a contempt sanction against a party and sanctions against a nonparty.
 

(d) Master’s Orders. A master who issues an order must file it and promptly serve a copy on each party.
The clerk must enter the order on the docket.
 

(e) Master’s Reports. A master must report to the court as required by the appointing order. The master
must file the report and promptly serve a copy on each party, unless the court orders otherwise.
 

(f) Action on the Master’s Order, Report, or Recommendations.
(1) Opportunity for a Hearing; Action in General. In acting on a master’s order, report, or

recommendations, the court must give the parties notice and an opportunity to be heard; may receive
evidence; and may adopt or affirm, modify, wholly or partly reject or reverse, or resubmit to the master with
instructions.

(2) Time to Object or Move to Adopt or Modify. A party may file objections to—or a motion to adopt or
modify—the master’s order, report, or recommendations no later than 21 days after a copy is served, unless
the court sets a different time.

(3) Reviewing Factual Findings. The court must decide de novo all objections to findings of fact made or
recommended by a master, unless the parties, with the court’s approval, stipulate that:

(A) the findings will be reviewed for clear error; or
(B) the findings of a master appointed under Rule 53(a)(1)(A) or (C) will be final.

(4) Reviewing Legal Conclusions. The court must decide de novo all objections to conclusions of law made
or recommended by a master.

(5) Reviewing Procedural Matters. Unless the appointing order establishes a different standard of review,

123



the court may set aside a master’s ruling on a procedural matter only for an abuse of discretion.
 

(g) Compensation.
(1) Fixing Compensation. Before or after judgment, the court must fix the master’s compensation on the

basis and terms stated in the appointing order, but the court may set a new basis and terms after giving notice
and an opportunity to be heard.

(2) Payment. The compensation must be paid either:
(A) by a party or parties; or
(B) from a fund or subject matter of the action within the court’s control.

(3) Allocating Payment. The court must allocate payment among the parties after considering the nature
and amount of the controversy, the parties’ means, and the extent to which any party is more responsible than
other parties for the reference to a master. An interim allocation may be amended to reflect a decision on the
merits.
 

(h) Appointing a Magistrate Judge. A magistrate judge is subject to this rule only when the order referring
a matter to the magistrate judge states that the reference is made under this rule.

As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 2, 1987, eff. Aug. 1,
1987; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Mar. 27, 2003, eff. Dec. 1, 2003;
Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.
 

ADVISORY COMMITTEE NOTES, 2003 AMENDMENTS

 
Rule 53 is revised extensively to reflect changing practices in using masters. From the beginning in 1938, Rule 53 focused primarily on
special masters who perform trial functions. Since then, however, courts have gained experience with masters appointed to perform a
variety of pretrial and post-trial functions. See Willging, Hooper, Leary, Miletich, Reagan & Shapard, Special Masters’ Incidence and
Activity (Federal Judicial Center 2000). This revised Rule 53 recognizes that in appropriate circumstances masters may properly be
appointed to perform these functions and regulates such appointments. Rule 53 continues to address trial masters as well, but permits
appointment of a trial master in an action to be tried to a jury only if the parties consent. The new rule clarifies the provisions that govern
the appointment and function of masters for all purposes. Rule 53(g) also changes the standard of review for findings of fact made or
recommended by a master. The core of the original Rule 53 remains, including its prescription that appointment of a master must be the
exception and not the rule.

 VII.   Judgment

Rule 54.   Judgment; Costs

(a) Definition; Form. “Judgment” as used in these rules includes a decree and any order from which an
appeal lies. A judgment should not include recitals of pleadings, a master’s report, or a record of prior
proceedings.
 

(b) Judgment on Multiple Claims or Involving Multiple Parties. When an action presents more than one
claim for relief—whether as a claim, counterclaim, crossclaim, or third-party claim—or when multiple parties
are involved, the court may direct entry of a final judgment as to one or more, but fewer than all, claims or
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parties only if the court expressly determines that there is no just reason for delay. Otherwise, any order or

other decision, however designated, that adjudicates fewer than all the claims or the rights and liabilities of
fewer than all the parties does not end the action as to any of the claims or parties and may be revised at any
time before the entry of a judgment adjudicating all the claims and all the parties’ rights and liabilities.
 

(c) Demand for Judgment; Relief to Be Granted. A default judgment must not differ in kind from, or
exceed in amount, what is demanded in the pleadings. Every other final judgment should grant the relief to
which each party is entitled, even if the party has not demanded that relief in its pleadings.
 

(d) Costs; Attorney’s Fees.
(1) Costs Other Than Attorney’s Fees. Unless a federal statute, these rules, or a court order provides

otherwise, costs—other than attorney’s fees—should be allowed to the prevailing party. But costs against the
United States, its officers, and its agencies may be imposed only to the extent allowed by law. The clerk may
tax costs on 14 days’ notice. On motion served within the next 7 days, the court may review the clerk’s action.

(2) Attorney’s Fees.
(A) Claim to Be by Motion. A claim for attorney’s fees and related nontaxable expenses must be made by

motion unless the substantive law requires those fees to be proved at trial as an element of damages.
(B) Timing and Contents of the Motion. Unless a statute or a court order provides otherwise, the motion

must:
(i) be filed no later than 14 days after the entry of judgment;
(ii) specify the judgment and the statute, rule, or other grounds entitling the movant to the award;
(iii) state the amount sought or provide a fair estimate of it; and
(iv) disclose, if the court so orders, the terms of any agreement about fees for the services for which

the claim is made.
(C) Proceedings. Subject to Rule 23(h), the court must, on a party’s request, give an opportunity for

adversary submissions on the motion in accordance with Rule 43(c) or 78. The court may decide issues of
liability for fees before receiving submissions on the value of services. The court must find the facts and
state its conclusions of law as provided in Rule 52(a).

(D) Special Procedures by Local Rule; Reference to a Master or a Magistrate Judge. By local rule, the court
may establish special procedures to resolve fee-related issues without extensive evidentiary hearings. Also,
the court may refer issues concerning the value of services to a special master under Rule 53 without regard
to the limitations of Rule 53(a)(1), and may refer a motion for attorney’s fees to a magistrate judge under
Rule 72(b) as if it were a dispositive pretrial matter.

(E) Exceptions. Subparagraphs (A)-(D) do not apply to claims for fees and expenses as sanctions for
violating these rules or as sanctions under 28 U.S.C. §1927.

 
As amended Dec. 27, 1946, eff. Mar. 19, 1948; Apr. 17, 1961, eff. July 19, 1961; Mar. 2, 1987, eff. Aug.

1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 2002, eff. Dec. 1, 2002; Mar. 27, 2003, eff. Dec. 1, 2003;
Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.
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ADVISORY COMMITTEE NOTES, 1946, 1961, AND 1993 AMENDMENTS

 
1946 AMENDMENTS

 
The historic rule in the federal courts has always prohibited piecemeal disposal of litigation.… Rule 54(b) was originally adopted in view of
the wide scope and possible content of the newly created “civil action” in order to avoid the possible injustice of a delay in judgment of a
distinctly separate claim to await adjudication of the entire case. It was not designed to overturn the settled federal rule stated above.…

Unfortunately, this was not always understood, and some confusion ensued. Hence situations arose where district courts made a
piecemeal disposition of an action and entered what the parties thought amounted to a judgment, although a trial remained to be had on
other claims similar or identical with those disposed of. In the interim the parties did not know their ultimate rights, and accordingly took
an appeal, thus putting the finality of the partial judgment in question.…

 
1961 AMENDMENTS

 
A serious difficulty has … arisen because the rule speaks of claims but nowhere mentions parties.…

 
1993 AMENDMENTS

 
Subdivision (d).…
The rule does not require that the motion be supported at the time of filing with the evidentiary material bearing on the fees. This

material must of course be submitted in due course, according to such schedule as the court may direct in light of the circumstances of the
case. What is required is the filing of a motion sufficient to alert the adversary and the court that there is a claim for fees and the amount of
such fees (or a fair estimate).…

In the settlement of class actions resulting in a common fund from which fees will be sought, courts frequently have required that
claims for fees be presented in advance of hearings to consider approval of the proposed settlement. The rule does not affect this practice, as
it permits the court to require submissions of fee claims in advance of entry of judgment.

 Rule 55.   Default; Default Judgment

(a) Entering a Default. When a party against whom a judgment for affirmative relief is sought has failed
to plead or otherwise defend, and that failure is shown by affidavit or otherwise, the clerk must enter the
party’s default.
 

(b) Entering a Default Judgment.
(1) By the Clerk. If the plaintiff’s claim is for a sum certain or a sum that can be made certain by

computation, the clerk—on the plaintiff’s request, with an affidavit showing the amount due—must enter
judgment for that amount and costs against a defendant who has been defaulted for not appearing and who is
neither a minor nor an incompetent person.

(2) By the Court. In all other cases, the party must apply to the court for a default judgment. A default
judgment may be entered against a minor or incompetent person only if represented by a general guardian,
conservator, or other like fiduciary who has appeared. If the party against whom a default judgment is sought
has appeared personally or by a representative, that party or its representative must be served with written
notice of the application at least 7 days before the hearing. The court may conduct hearings or make referrals
—preserving any federal statutory right to a jury trial—when, to enter or effectuate judgment, it needs to:

(A) conduct an accounting;
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(B) determine the amount of damages;
(C) establish the truth of any allegation by evidence; or
(D) investigate any other matter.

 
(c) Setting Aside a Default or a Default Judgment. The court may set aside an entry of default for good

cause, and it may set aside a final default judgment under Rule 60(b).
 

(d) Judgment Against the United States. A default judgment may be entered against the United States, its
officers, or its agencies only if the claimant establishes a claim or right to relief by evidence that satisfies the
court.

As amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1,
2009; Apr. 29, 2015, eff. Dec. 1, 2015.
 

ADVISORY COMMITTEE NOTES, 2015 AMENDMENTS

 
Rule 55(c) is amended to make plain the interplay between Rules 54(b), 55(c), and 60(b). A default judgment that does not dispose of all of
the claims among all parties is not a final judgment unless the court directs entry of final judgment under Rule 54(b). Until final judgment
is entered, Rule 54(b) allows revision of the default judgment at any time. The demanding standards set by Rule 60(b) apply only in
seeking relief from a final judgment.

 
Rule 56.   Summary Judgment

(a) Motion for Summary Judgment or Partial Summary Judgment. A party may move for summary
judgment, identifying each claim or defense — or the part of each claim or defense — on which summary
judgment is sought. The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law. The court should
state on the record the reasons for granting or denying the motion.
 

(b) Time to File a Motion. Unless a different time is set by local rule or the court orders otherwise, a party
may file a motion for summary judgment at any time until 30 days after the close of all discovery.
 

(c) Procedures.
(1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely disputed must

support the assertion by:
(A) citing to particular parts of materials in the record, including depositions, documents,

electronically stored information, affidavits or declarations, stipulations (including those made for purposes
of the motion only), admissions, interrogatory answers, or other materials; or

(B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or
that an adverse party cannot produce admissible evidence to support the fact.
(2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may object that the material

cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence.
(3) Materials Not Cited. The court need consider only the cited materials, but it may consider other
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materials in the record.
(4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a motion must be made

on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or
declarant is competent to testify on the matters stated.
 

(d) When Facts Are Unavailable to the Nonmovant. If a nonmovant shows by affidavit or declaration
that, for specified reasons, it cannot present facts essential to justify its opposition, the court may:

(1) defer considering the motion or deny it;
(2) allow time to obtain affidavits or declarations or to take discovery; or
(3) issue any other appropriate order.

 
(e) Failing to Properly Support or Address a Fact. If a party fails to properly support an assertion of fact or

fails to properly address another party’s assertion of fact as required by Rule 56(c), the court may:
(1) give an opportunity to properly support or address the fact;
(2) consider the fact undisputed for purposes of the motion;
(3) grant summary judgment if the motion and supporting materials—including the facts considered

undisputed—show that the movant is entitled to it; or
(4) issue any other appropriate order.

 
(f) Judgment Independent of the Motion. After giving notice and a reasonable time to respond, the court

may:
(1) grant summary judgment for a nonmovant;
(2) grant the motion on grounds not raised by a party; or
(3) consider summary judgment on its own after identifying for the parties material facts that may not be

genuinely in dispute.
 

(g) Failing to Grant All the Requested Relief. If the court does not grant all the relief requested by the
motion, it may enter an order stating any material fact—including an item of damages or other relief—that is
not genuinely in dispute and treating the fact as established in the case.
 

(h) Affidavit or Declaration Submitted in Bad Faith. If satisfied that an affidavit or declaration under this
rule is submitted in bad faith or solely for delay, the court—after notice and a reasonable time to respond—
may order the submitting party to pay the other party the reasonable expenses, including attorney’s fees, it
incurred as a result. An offending party or attorney may also be held in contempt or subjected to other
appropriate sanctions.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1, 1963; Mar. 2, 1987, eff. Aug. 1,
1987; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009; Apr. 28, 2010, eff. Dec. 1, 2010.
 

ADIVISORY COMMITTEE NOTES, 2010 AMENDMENTS
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Rule 56 is revised to improve the procedures for presenting and deciding summary-judgment motions and to make the procedures more
consistent with those already used in many courts. The standard for granting summary judgment remains unchanged. The language of
subdivision (a) continues to require that there be no genuine dispute as to any material fact and that the movant be entitled to judgment as
a matter of law. The amendments will not affect continuing development of the decisional law construing and applying these phrases.

 
Subdivision (a). Subdivision (a) carries forward the summary judgment standard expressed in former subdivision (c), changing only one

word—genuine “issue” becomes genuine “dispute.” “Dispute” better reflects the focus of a summary-judgment determination. As explained
below, “shall” also is restored to the place it held from 1938 to 2007.

The first sentence is added to make clear at the beginning that summary judgment may be requested not only as to an entire case but
also as to a claim, defense, or part of a claim or defense. The subdivision caption adopts the common phrase “partial summary judgment” to
describe disposition of less than the whole action, whether or not the order grants all the relief requested by the motion.…

 
Subdivision (b). The timing provisions in former subdivisions (a) and (c) are superseded. Although the rule allows a motion for

summary judgment to be filed at the commencement of an action, in many cases the motion will be premature until the nonmovant has
had time to file a responsive pleading or other pretrial proceedings have been had. Scheduling orders or other pretrial orders can regulate
timing to fit the needs of the case.

 
Subdivision (c). Subdivision (c) is new. It establishes a common procedure for several aspects of summary-judgment motions

synthesized from similar elements developed in the cases or found in many local rules.
Subdivision (c)(1) addresses the ways to support an assertion that a fact can or cannot be genuinely disputed. It does not address the

form for providing the required support. Different courts and judges have adopted different forms including, for example, directions that
the support be included in the motion, made part of a separate statement of facts, interpolated in the body of a brief or memorandum, or
provided in a separate statement of facts included in a brief or memorandum.

Subdivision (c)(1)(A) describes the familiar record materials commonly relied upon and requires that the movant cite the particular
parts of the materials that support its fact positions. Materials that are not yet in the record—including materials referred to in an affidavit
or declaration—must be placed in the record. Once materials are in the record, the court may, by order in the case, direct that the materials
be gathered in an appendix, a party may voluntarily submit an appendix, or the parties may submit a joint appendix. The appendix
procedure also may be established by local rule. Pointing to a specific location in an appendix satisfies the citation requirement. So too it
may be convenient to direct that a party assist the court in locating materials buried in a voluminous record.

Subdivision (c)(1)(B) recognizes that a party need not always point to specific record materials. One party, without citing any other
materials, may respond or reply that materials cited to dispute or support a fact do not establish the absence or presence of a genuine
dispute. And a party who does not have the trial burden of production may rely on a showing that a party who does have the trial burden
cannot produce admissible evidence to carry its burden as to the fact.

Subdivision (c)(2) provides that a party may object that material cited to support or dispute a fact cannot be presented in a form that
would be admissible in evidence. The objection functions much as an objection at trial, adjusted for the pretrial setting. The burden is on
the proponent to show that the material is admissible as presented or to explain the admissible form that is anticipated. There is no need to
make a separate motion to strike. If the case goes to trial, failure to challenge admissibility at the summary-judgment stage does not forfeit
the right to challenge admissibility at trial.

 
Subdivision (e). Subdivision (e) addresses questions that arise when a party fails to support an assertion of fact or fails to properly

address another party’s assertion of fact as required by Rule 56(c). As explained below, summary judgment cannot be granted by default
even if there is a complete failure to respond to the motion, much less when an attempted response fails to comply with Rule 56(c)
requirements. Nor should it be denied by default even if the movant completely fails to reply to a nonmovant’s response. Before deciding on
other possible action, subdivision (e)(1) recognizes that the court may afford an opportunity to properly support or address the fact. In
many circumstances this opportunity will be the court’s preferred first step.

Subdivision (e)(2) authorizes the court to consider a fact as undisputed for purposes of the motion when response or reply requirements
are not satisfied. This approach reflects the “deemed admitted” provisions in many local rules. The fact is considered undisputed only for
purposes of the motion; if summary judgment is denied, a party who failed to make a proper Rule 56 response or reply remains free to
contest the fact in further proceedings. And the court may choose not to consider the fact as undisputed, particularly if the court knows of
record materials that show grounds for genuine dispute.

Subdivision (e)(3) recognizes that the court may grant summary judgment only if the motion and supporting materials—including the
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facts considered undisputed under subdivision (e)(2)—show that the movant is entitled to it. Considering some facts undisputed does not
of itself allow summary judgment. If there is a proper response or reply as to some facts, the court cannot grant summary judgment without
determining whether those facts can be genuinely disputed. Once the court has determined the set of facts—both those it has chosen to
consider undisputed for want of a proper response or reply and any that cannot be genuinely disputed despite a procedurally proper
response or reply—it must determine the legal consequences of these facts and permissible inferences from them.

Subdivision (e)(4) recognizes that still other orders may be appropriate. The choice among possible orders should be designed to
encourage proper presentation of the record. Many courts take extra care with pro se litigants, advising them of the need to respond and
the risk of losing by summary judgment if an adequate response is not filed. And the court may seek to reassure itself by some examination
of the record before granting summary judgment against a pro se litigant.

 
Subdivision (f). Subdivision (f) brings into Rule 56 text a number of related procedures that have grown up in practice.…

 
Subdivision (g). Subdivision (g) … becomes relevant only after the court has applied the summary judgment standard carried forward

in subdivision (a) to each claim, defense, or part of a claim or defense, identified by the motion. Once that duty is discharged, the court
may decide whether to apply the summary-judgment standard to dispose of a material fact that is not genuinely in dispute. The court must
take care that this determination does not interfere with a party’s ability to accept a fact for purposes of the motion only. A nonmovant, for
example, may feel confident that a genuine dispute as to one or a few facts will defeat the motion, and prefer to avoid the cost of detailed
response to all facts stated by the movant. This position should be available without running the risk that the fact will be taken as
established under subdivision (g) or otherwise found to have been accepted for other purposes.

If it is readily apparent that the court cannot grant all the relief requested by the motion, it may properly decide that the cost of
determining whether some potential fact disputes may be eliminated by summary disposition is greater than the cost of resolving those
disputes by other means, including trial. Even if the court believes that a fact is not genuinely in dispute it may refrain from ordering that
the fact be treated as established. The court may conclude that it is better to leave open for trial facts and issues that may be better
illuminated by the trial of related facts that must be tried in any event.

 
Subdivision (h). Subdivision (h) carries forward former subdivision (g) with three changes. Sanctions are made discretionary, not

mandatory, reflecting the experience that courts seldom invoke the independent Rule 56 authority to impose sanctions.… In addition, the
rule text is expanded to recognize the need to provide notice and a reasonable time to respond. Finally, authority to impose other
appropriate sanctions also is recognized.

 Rule 57.   Declaratory Judgment

These rules govern the procedure for obtaining a declaratory judgment under 28 U.S.C. §2201. Rules 38
and 39 govern a demand for a jury trial. The existence of another adequate remedy does not preclude a
declaratory judgment that is otherwise appropriate. The court may order a speedy hearing of a declaratory-
judgment action.

As amended Dec. 29, 1948, eff. Oct. 20, 1949; Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 58.   Entering Judgment

(a) Separate Document. Every judgment and amended judgment must be set out in a separate document,
but a separate document is not required for an order disposing of a motion:

(1) for judgment under Rule 50(b);
(2) to amend or make additional findings under Rule 52(b);
(3) for attorney’s fees under Rule 54;
(4) for a new trial, or to alter or amend the judgment, under Rule 59; or
(5) for relief under Rule 60.
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(b) Entering Judgment.
(1) Without the Court’s Direction. Subject to Rule 54(b) and unless the court orders otherwise, the clerk

must, without awaiting the court’s direction, promptly prepare, sign, and enter the judgment when:
(A) the jury returns a general verdict;
(B) the court awards only costs or a sum certain; or
(C) the court denies all relief.

(2) Court’s Approval Required. Subject to Rule 54(b), the court must promptly approve the form of the
judgment, which the clerk must promptly enter, when:

(A) the jury returns a special verdict or a general verdict with answers to written questions; or
(B) the court grants other relief not described in this subdivision (b).

 
(c) Time of Entry. For purposes of these rules, judgment is entered at the following times:
(1) if a separate document is not required, when the judgment is entered in the civil docket under Rule

79(a); or
(2) if a separate document is required, when the judgment is entered in the civil docket under Rule 79(a)

and the earlier of these events occurs:
(A) it is set out in a separate document; or
(B) 150 days have run from the entry in the civil docket.

 
(d) Request for Entry. A party may request that judgment be set out in a separate document as required by

Rule 58(a).
 

(e) Cost or Fee Awards. Ordinarily, the entry of judgment may not be delayed, nor the time for appeal
extended, in order to tax costs or award fees. But if a timely motion for attorney’s fees is made under Rule
54(d)(2), the court may act before a notice of appeal has been filed and become effective to order that the
motion have the same effect under Federal Rule of Appellate Procedure 4(a)(4) as a timely motion under Rule
59.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1, 1963; Apr. 22, 1993, eff. Dec. 1,
1993; Apr. 29, 2002, eff. Dec. 1, 2002; Apr. 30, 2007, eff. Dec. 1, 2007.
 

ADVISORY COMMITTEE NOTES, 2002 AMENDMENTS

 
Rule 58 has provided that a judgment is effective only when set forth on a separate document and entered as provided in Rule 79(a). This
simple separate document requirement has been ignored in many cases. The result of failure to enter judgment on a separate document is
that the time for making motions under Rules 50, 52, 54(d)(2)(B), 59, and some motions under Rule 60, never begins to run. The time to
appeal under Appellate Rule 4(a) also does not begin to run. There have been few visible problems with respect to Rule 50, 52, 54(d)(2)(B),
59, or 60 motions, but there have been many and horridly confused problems under Appellate Rule 4(a). These amendments are designed
to work in conjunction with Appellate Rule 4(a) to ensure that appeal time does not linger on indefinitely, and to maintain the integration
of the time periods set for Rules 50, 52, 54(d)(2)(B), 59, and 60 with Appellate Rule 4(a).

Rule 58(a) preserves the core of the present separate document requirement, both for the initial judgment and for any amended
judgment. No attempt is made to sort through the confusion that some courts have found in addressing the elements of a separate
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document. It is easy to prepare a separate document that recites the terms of the judgment without offering additional explanation or
citation of authority. Forms 31 and 32 provide examples.…

Rule 58(b) discards the attempt to define the time when a judgment becomes “effective.” … Rule 58(b) replaces the definition of
effectiveness with a new provision that defines the time when judgment is entered. If judgment is promptly set forth on a separate
document, as should be done when required by Rule 58(a)(1), the new provision will not change the effect of Rule 58. But in the cases in
which court and clerk fail to comply with this simple requirement, the motion time periods set by Rules 50, 52, 54, 59, and 60 begin to run
after expiration of 150 days from entry of the judgment in the civil docket as required by Rule 79(a).

A companion amendment of Appellate Rule 4(a)(7) integrates these changes with the time to appeal.…

 Rule 59.   New Trial; Altering or Amending a Judgment

(a) In General.
(1) Grounds for New Trial. The court may, on motion, grant a new trial on all or some of the issues—and

to any party—as follows:
(A) after a jury trial, for any reason for which a new trial has heretofore been granted in an action at

law in federal court; or
(B) after a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in

equity in federal court.
(2) Further Action After a Nonjury Trial. After a nonjury trial, the court may, on motion for a new trial,

open the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions
of law or make new ones, and direct the entry of a new judgment.
 

(b) Time to File a Motion for a New Trial. A motion for a new trial must be filed no later than 28 days
after the entry of judgment.
 

(c) Time to Serve Affidavits. When a motion for a new trial is based on affidavits, they must be filed with
the motion. The opposing party has 14 days after being served to file opposing affidavits. The court may
permit reply affidavits.
 

(d) New Trial on the Court’s Initiative or for Reasons Not in the Motion. No later than 28 days after the
entry of judgment, the court, on its own, may order a new trial for any reason that would justify granting one
on a party’s motion. After giving the parties notice and an opportunity to be heard, the court may grant a
timely motion for a new trial for a reason not stated in the motion. In either event, the court must specify the
reasons in its order.
 

(e) Motion to Alter or Amend a Judgment. A motion to alter or amend a judgment must be filed no later
than 28 days after the entry of the judgment.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Feb. 28, 1966, eff. July 1, 1966; Apr. 27, 1995, eff. Dec. 1,
1995; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.
 

Rule 60.   Relief from a Judgment or Order

(a) Corrections Based on Clerical Mistakes; Oversights and Omissions. The court may correct a clerical
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mistake or a mistake arising from oversight or omission whenever one is found in a judgment, order, or other
part of the record. The court may do so on motion or on its own, with or without notice. But after an appeal
has been docketed in the appellate court and while it is pending, such a mistake may be corrected only with
the appellate court’s leave.
 

(b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On motion and just terms, the
court may relieve a party or its legal representative from a final judgment, order, or proceeding for the
following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence that, with reasonable diligence, could not have been discovered in time to

move for a new trial under Rule 59(b);
(3) fraud (whether previously called intrinsic or extrinsic), misrepresentation, or misconduct by an

opposing party;
(4) the judgment is void;
(5) the judgment has been satisfied, released, or discharged; it is based on an earlier judgment that has

been reversed or vacated; or applying it prospectively is no longer equitable; or
(6) any other reason that justifies relief.

 
(c) Timing and Effect of the Motion.
(1) Timing. A motion under Rule 60(b) must be made within a reasonable time—and for reasons (1), (2),

and (3) no more than a year after the entry of the judgment or order or the date of the proceeding.
(2) Effect on Finality. The motion does not affect the judgment’s finality or suspend its operation.

 
(d) Other Powers to Grant Relief. This rule does not limit a court’s power to:
(1) entertain an independent action to relieve a party from a judgment, order, or proceeding;
(2) grant relief under 28 U.S.C. §1655 to a defendant who was not personally notified of the action; or
(3) set aside a judgment for fraud on the court.

 
(e) Bills and Writs Abolished. The following are abolished: bills of review, bills in the nature of bills of

review, and writs of coram nobis, coram vobis, and audita querela.
As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20, 1949; Mar. 2, 1987, eff. Aug.

1, 1987; Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 61.   Harmless Error

Unless justice requires otherwise, no error in admitting or excluding evidence—or any other error by the
court or a party—is ground for granting a new trial, for setting aside a verdict, or for vacating, modifying, or
otherwise disturbing a judgment or order. At every stage of the proceeding, the court must disregard all errors
and defects that do not affect any party’s substantial rights.

As amended Apr. 30, 2007, eff. Dec. 1, 2007.
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Rule 62.   Stay of Proceedings to Enforce a Judgment

(a) Automatic Stay; Exceptions for Injunctions, Receiverships, and Patent Accountings. Except as stated
in this rule, no execution may issue on a judgment, nor may proceedings be taken to enforce it, until 14 days
have passed after its entry. But unless the court orders otherwise, the following are not stayed after being
entered, even if an appeal is taken:

(1) an interlocutory or final judgment in an action for an injunction or a receivership; or
(2) a judgment or order that directs an accounting in an action for patent infringement.

 
(b) Stay Pending the Disposition of a Motion. On appropriate terms for the opposing party’s security, the

court may stay the execution of a judgment—or any proceedings to enforce it—pending disposition of any of
the following motions:

(1) under Rule 50, for judgment as a matter of law;
(2) under Rule 52(b), to amend the findings or for additional findings;
(3) under Rule 59, for a new trial or to alter or amend a judgment; or
(4) under Rule 60, for relief from a judgment or order.

 
(c) Injunction Pending an Appeal. While an appeal is pending from an interlocutory order or final

judgment that grants, dissolves, or denies an injunction, the court may suspend, modify, restore, or grant an
injunction on terms for bond or other terms that secure the opposing party’s rights. If the judgment appealed
from is rendered by a statutory three-judge district court, the order must be made either:

(1) by that court sitting in open session; or
(2) by the assent of all its judges, as evidenced by their signatures.

 
(d) Stay with Bond on Appeal. If an appeal is taken, the appellant may obtain a stay by supersedeas bond,

except in an action described in Rule 62(a)(1) or (2). The bond may be given upon or after filing the notice of
appeal or after obtaining the order allowing the appeal. The stay takes effect when the court approves the
bond.
 

(e) Stay Without Bond on an Appeal by the United States, Its Officers, or Its Agencies. The court must
not require a bond, obligation, or other security from the appellant when granting a stay on an appeal by the
United States, its officers, or its agencies or on an appeal directed by a department of the federal government.
 

(f) Stay in Favor of a Judgment Debtor Under State Law. If a judgment is a lien on the judgment debtor’s
property under the law of the state where the court is located, the judgment debtor is entitled to the same stay
of execution the state court would give.
 

(g) Appellate Court’s Power Not Limited. This rule does not limit the power of the appellate court or one
of its judges or justices:
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(1) to stay proceedings—or suspend, modify, restore, or grant an injunction—while an appeal is pending;
or

(2) to issue an order to preserve the status quo or the effectiveness of the judgment to be entered.
 

(h) Stay with Multiple Claims or Parties. A court may stay the enforcement of a final judgment entered
under Rule 54(b) until it enters a later judgment or judgments, and may prescribe terms necessary to secure
the benefit of the stayed judgment for the party in whose favor it was entered.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20, 1949; Apr. 17, 1961, eff. July
19, 1961; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.
 

Rule 62.1.   Indicative Ruling on a Motion for Relief That Is Barred by a Pending Appeal

(a) Relief Pending Appeal. If a timely motion is made for relief that the court lacks authority to grant
because of an appeal that has been docketed and is pending, the court may:

(1) defer considering the motion;
(2) deny the motion; or
(3) state either that it would grant the motion if the court of appeals remands for that purpose or that the

motion raises a substantial issue.
 

(b) Notice to the Court of Appeals. The movant must promptly notify the circuit clerk under Federal Rule
of Appellate Procedure 12.1 if the district court states that it would grant the motion or that the motion raises
a substantial issue.
 

(c) Remand. The district court may decide the motion if the court of appeals remands for that purpose.
As added Mar. 26, 2009; eff. Dec. 1, 2009.

 
Rule 63.   Judge’s Inability to Proceed

If a judge conducting a hearing or trial is unable to proceed, any other judge may proceed upon certifying
familiarity with the record and determining that the case may be completed without prejudice to the parties.
In a hearing or a nonjury trial, the successor judge must, at a party’s request, recall any witness whose
testimony is material and disputed and who is available to testify again without undue burden. The successor
judge may also recall any other witness.

As amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 30, 2007, eff. Dec. 1,
2007.
 

ADVISORY COMMITTEE NOTES, 1991 AMENDMENTS

 
The revision substantially displaces the former rule. The former rule was limited to the disability of the judge, and made no provision for
disqualification or possible other reasons for the withdrawal of the judge during proceedings. In making provision for other circumstances,
the revision is not intended to encourage judges to discontinue participation in a trial for any but compelling reasons. Cf. United States v.
Lane, 708 F.2d 1394, 1395-1397 (9th Cir. 1983). Manifestly, a substitution should not be made for the personal convenience of the court,
and the reasons for a substitution should be stated on the record.
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 VIII.   Provisional and Final Remedies

Rule 64.   Seizing a Person or Property

(a) Remedies Under State Law—In General. At the commencement of and throughout an action, every
remedy is available that, under the law of the state where the court is located, provides for seizing a person or
property to secure satisfaction of the potential judgment. But a federal statute governs to the extent it applies.
 

(b) Specific Kinds of Remedies. The remedies available under this rule include the following—however
designated and regardless of whether state procedure requires an independent action:

arrest;
attachment;
garnishment;
replevin;
sequestration; and
other corresponding or equivalent remedies.

As amended Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 65.   Injunctions and Restraining Orders

(a) Preliminary Injunction.
(1) Notice. The court may issue a preliminary injunction only on notice to the adverse party.
(2) Consolidating the Hearing with the Trial on the Merits. Before or after beginning the hearing on a

motion for a preliminary injunction, the court may advance the trial on the merits and consolidate it with the
hearing. Even when consolidation is not ordered, evidence that is received on the motion and that would be
admissible at trial becomes part of the trial record and need not be repeated at trial. But the court must
preserve any party’s right to a jury trial.
 

(b) Temporary Restraining Order.
(1) Issuing Without Notice. The court may issue a temporary restraining order without written or oral

notice to the adverse party or its attorney only if:
(A) specific facts in an affidavit or a verified complaint clearly show that immediate and irreparable

injury, loss, or damage will result to the movant before the adverse party can be heard in opposition; and
(B) the movant’s attorney certifies in writing any efforts made to give notice and the reasons why it

should not be required.
(2) Contents; Expiration. Every temporary restraining order issued without notice must state the date and

hour it was issued; describe the injury and state why it is irreparable; state why the order was issued without
notice; and be promptly filed in the clerk’s office and entered in the record. The order expires at the time after
entry—not to exceed 14 days—that the court sets, unless before that time the court, for good cause, extends it
for a like period or the adverse party consents to a longer extension. The reasons for an extension must be
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entered in the record.
(3) Expediting the Preliminary-Injunction Hearing. If the order is issued without notice, the motion for a

preliminary injunction must be set for hearing at the earliest possible time, taking precedence over all other
matters except hearings on older matters of the same character. At the hearing, the party who obtained the
order must proceed with the motion; if the party does not, the court must dissolve the order.

(4) Motion to Dissolve. On 2 days’ notice to the party who obtained the order without notice—or on
shorter notice set by the court—the adverse party may appear and move to dissolve or modify the order. The
court must then hear and decide the motion as promptly as justice requires.
 

(c) Security. The court may issue a preliminary injunction or a temporary restraining order only if the
movant gives security in an amount that the court considers proper to pay the costs and damages sustained by
any party found to have been wrongfully enjoined or restrained. The United States, its officers, and its
agencies are not required to give security.
 

(d) Contents and Scope of Every Injunction and Restraining Order.
(1) Contents. Every order granting an injunction and every restraining order must:

(A) state the reasons why it issued;
(B) state its terms specifically; and
(C) describe in reasonable detail—and not by referring to the complaint or other document—the act

or acts restrained or required.
(2) Persons Bound. The order binds only the following who receive actual notice of it by personal service or

otherwise:
(A) the parties;
(B) the parties’ officers, agents, servants, employees, and attorneys; and
(C) other persons who are in active concert or participation with anyone described in Rule 65(d)(2)(A)

or (B).

 
(e) Other Laws Not Modified. These rules do not modify the following:
(1) any federal statute relating to temporary restraining orders or preliminary injunctions in actions

affecting employer and employee;
(2) 28 U.S.C. §2361, which relates to preliminary injunctions in actions of interpleader or in the nature of

interpleader; or
(3) 28 U.S.C. §2284, which relates to actions that must be heard and decided by a three-judge district

court.
 

(f) Copyright Impoundment. This rule applies to copyright-impoundment proceedings.
As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20, 1949; Feb. 28, 1966, eff. July

1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 23, 2001, eff. Dec. 1, 2001; Apr. 30, 2007, eff. Dec. 1, 2007;
Mar. 26, 2009, eff. Dec. 1, 2009.
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ADVISORY COMMITTEE NOTES, 1966 AMENDMENTS

 
Subdivision (b). In view of the possibly drastic consequences of a temporary restraining order, the opposition should be heard, if

feasible, before the order is granted. Many judges have properly insisted that, when time does not permit of formal notice of the application
to the adverse party, some expedient, such as telephonic notice to the attorney for the adverse party, be resorted to if this can reasonably be
done. On occasion, however, temporary restraining orders have been issued without any notice when it was feasible for some fair, although
informal, notice to be given.…

Heretofore the first sentence of subdivision (b), in referring to a notice “served” on the “adverse party” on which a “hearing” could be
held, perhaps invited the interpretation that the order might be granted without notice if the circumstances did not permit of a formal
hearing on the basis of a formal notice. The subdivision is amended to make it plain that informal notice, which may be communicated to
the attorney rather than the adverse party, is to be preferred to no notice at all.

Before notice can be dispensed with, the applicant’s counsel must give his certificate as to any efforts made to give notice and the
reasons why notice should not be required. This certificate is in addition to the requirement of an affidavit or verified complaint setting
forth the facts as to the irreparable injury which would result before the opposition could be heard.…

 Rule 65.1.   Proceedings Against a Surety

Whenever these rules (including the Supplemental Rules for Admiralty or Maritime Claims and Asset
Forfeiture Actions) require or allow a party to give security, and security is given through a bond or other
undertaking with one or more sureties, each surety submits to the court’s jurisdiction and irrevocably appoints
the court clerk as its agent for receiving service of any papers that affect its liability on the bond or
undertaking. The surety’s liability may be enforced on motion without an independent action. The motion
and any notice that the court orders may be served on the court clerk, who must promptly mail a copy of each
to every surety whose address is known.

As added Feb. 28, 1966, eff. July 1, 1966; amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 12, 2006, eff.
Dec. 1, 2006; Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 66.   Receivers

These rules govern an action in which the appointment of a receiver is sought or a receiver sues or is sued.
But the practice in administering an estate by a receiver or a similar court-appointed officer must accord with
the historical practice in federal courts or with a local rule. An action in which a receiver has been appointed
may be dismissed only by court order.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20, 1949; Apr. 30, 2007, eff. Dec.
1, 2007.
 

Rule 67.   Deposit into Court

(a) Depositing Property. If any part of the relief sought is a money judgment or the disposition of a sum
of money or some other deliverable thing, a party—on notice to every other party and by leave of court—may
deposit with the court all or part of the money or thing, whether or not that party claims any of it. The
depositing party must deliver to the clerk a copy of the order permitting deposit.
 

(b) Investing and Withdrawing Funds. Money paid into court under this rule must be deposited and
withdrawn in accordance with 28 U.S.C. §§2041 and 2042 and any like statute. The money must be
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deposited in an interest-bearing account or invested in a court-approved, interest-bearing instrument.
As amended Dec. 29, 1948, eff. Oct. 20, 1949; Apr. 28, 1983, eff. Aug. 1, 1983; Apr. 30, 2007, eff. Dec.

1, 2007.
 

Rule 68.   Offer of Judgment

(a) Making an Offer; Judgment on an Accepted Offer. At least 14 days before the date set for trial, a party
defending against a claim may serve on an opposing party an offer to allow judgment on specified terms, with
the costs then accrued. If, within 14 days after being served, the opposing party serves written notice accepting
the offer, either party may then file the offer and notice of acceptance, plus proof of service. The clerk must
then enter judgment.
 

(b) Unaccepted Offer. An unaccepted offer is considered withdrawn, but it does not preclude a later offer.
Evidence of an unaccepted offer is not admissible except in a proceeding to determine costs.
 

(c) Offer After Liability is Determined. When one party’s liability to another has been determined but the
extent of liability remains to be determined by further proceedings, the party held liable may make an offer of
judgment. It must be served within a reasonable time—but at least 14 days—before the date set for a hearing
to determine the extent of liability.
 

(d) Paying Costs After an Unaccepted Offer. If the judgment that the offeree finally obtains is not more
favorable than the unaccepted offer, the offeree must pay the costs incurred after the offer was made.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1,
1987; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.
 

Rule 69.   Execution

(a) In General.
(1) Money Judgment; Applicable Procedure. A money judgment is enforced by a writ of execution, unless the

court directs otherwise. The procedure on execution—and in proceedings supplementary to and in aid of
judgment or execution—must accord with the procedure of the state where the court is located, but a federal
statute governs to the extent it applies.

(2) Obtaining Discovery. In aid of the judgment or execution, the judgment creditor or a successor in
interest whose interest appears of record may obtain discovery from any person—including the judgment
debtor—as provided in these rules or by the procedure of the state where the court is located.
 

(b) Against Certain Public Officers. When a judgment has been entered against a revenue officer in the
circumstances stated in 28 U.S.C. §2006, or against an officer of Congress in the circumstances stated in 2
U.S.C. §118, the judgment must be satisfied as those statutes provide.

As amended Dec. 29, 1948, eff. Oct. 20, 1949; Mar. 30, 1970, eff. July 1, 1970; Mar. 2, 1987, eff. Aug. 1,
1987; Apr. 30, 2007, eff. Dec. 1, 2007.

139



 
Rule 70.   Enforcing a Judgment for a Specific Act

(a) Party’s Failure to Act; Ordering Another to Act. If a judgment requires a party to convey land, to
deliver a deed or other document, or to perform any other specific act and the party fails to comply within the
time specified, the court may order the act to be done—at the disobedient party’s expense—by another person
appointed by the court. When done, the act has the same effect as if done by the party.
 

(b) Vesting Title. If the real or personal property is within the district, the court—instead of ordering a
conveyance—may enter a judgment divesting any party’s title and vesting it in others. That judgment has the
effect of a legally executed conveyance.
 

(c) Obtaining a Writ of Attachment or Sequestration. On application by a party entitled to performance
of an act, the clerk must issue a writ of attachment or sequestration against the disobedient party’s property to
compel obedience.
 

(d) Obtaining a Writ of Execution or Assistance. On application by a party who obtains a judgment or
order for possession, the clerk must issue a writ of execution or assistance.
 

(e) Holding in Contempt. The court may also hold the disobedient party in contempt.
As amended Apr. 30, 2007, eff. Dec. 1, 2007.

 
Rule 71.   Enforcing Relief For or Against a Nonparty

When an order grants relief for a nonparty or may be enforced against a nonparty, the procedure for
enforcing the order is the same as for a party.

As amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1, 2007.
 
IX.   Special Proceedings

Rule 71.1.   Condemning Real or Personal Property

(a) Applicability of Other Rules. These rules govern proceedings to condemn real and personal property
by eminent domain, except as this rule provides otherwise.
 

(b) Joinder of Properties. The plaintiff may join separate pieces of property in a single action, no matter
whether they are owned by the same persons or sought for the same use.
 

(c) Complaint.
(1) Caption. The complaint must contain a caption as provided in Rule 10(a). The plaintiff must, however,

name as defendants both the property—designated generally by kind, quantity, and location—and at least one
owner of some part of or interest in the property.
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(2) Contents. The complaint must contain a short and plain statement of the following:
(A) the authority for the taking;
(B) the uses for which the property is to be taken;
(C) a description sufficient to identify the property;
(D) the interests to be acquired; and
(E) for each piece of property, a designation of each defendant who has been joined as an owner or

owner of an interest in it.
(3) Parties. When the action commences, the plaintiff need join as defendants only those persons who

have or claim an interest in the property and whose names are then known. But before any hearing on
compensation, the plaintiff must add as defendants all those persons who have or claim an interest and whose
names have become known or can be found by a reasonably diligent search of the records, considering both
the property’s character and value and the interests to be acquired. All others may be made defendants under
the designation “Unknown Owners.”

(4) Procedure. Notice must be served on all defendants as provided in Rule 71.1(d), whether they were
named as defendants when the action commenced or were added later. A defendant may answer as provided
in Rule 71.1(e). The court, meanwhile, may order any distribution of a deposit that the facts warrant.

(5) Filing; Additional Copies. In addition to filing the complaint, the plaintiff must give the clerk at least
one copy for the defendants’ use and additional copies at the request of the clerk or a defendant.
 

(d) Process.
(1) Delivering Notice to the Clerk. On filing a complaint, the plaintiff must promptly deliver to the clerk

joint or several notices directed to the named defendants. When adding defendants, the plaintiff must deliver
to the clerk additional notices directed to the new defendants.

(2) Contents of the Notice.
(A) Main Contents. Each notice must name the court, the title of the action, and the defendant to

whom it is directed. It must describe the property sufficiently to identify it, but need not describe any
property other than that to be taken from the named defendant. The notice must also state:

(i) that the action is to condemn property;
(ii) the interest to be taken;
(iii) the authority for the taking;
(iv) the uses for which the property is to be taken;
(v) that the defendant may serve an answer on the plaintiff’s attorney within 21 days after being

served with the notice;
(vi) that the failure to so serve an answer constitutes consent to the taking and to the court’s

authority to proceed with the action and fix the compensation; and
(vii) that a defendant who does not serve an answer may file a notice of appearance.

(B) Conclusion. The notice must conclude with the name, telephone number, and e-mail address of the
plaintiff’s attorney and an address within the district in which the action is brought where the attorney
may be served.
(3) Serving the Notice.
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(A) Personal Service. When a defendant whose address is known resides within the United States or a
territory subject to the administrative or judicial jurisdiction of the United States, personal service of the
notice (without a copy of the complaint) must be made in accordance with Rule 4.

(B) Service by Publication.
(i) A defendant may be served by publication only when the plaintiff’s attorney files a certificate

stating that the attorney believes the defendant cannot be personally served, because after diligent
inquiry within the state where the complaint is filed, the defendant’s place of residence is still
unknown or, if known, that it is beyond the territorial limits of personal service. Service is then made
by publishing the notice—once a week for at least three successive weeks—in a newspaper published in
the county where the property is located or, if there is no such newspaper, in a newspaper with general
circulation where the property is located. Before the last publication, a copy of the notice must also be
mailed to every defendant who cannot be personally served but whose place of residence is then
known. Unknown owners may be served by publication in the same manner by a notice addressed to
“Unknown Owners.”

(ii) Service by publication is complete on the date of the last publication. The plaintiff’s attorney
must prove publication and mailing by a certificate, attach a printed copy of the published notice, and
mark on the copy the newspaper’s name and the dates of publication.

(4) Effect of Delivery and Service. Delivering the notice to the clerk and serving it have the same effect as
serving a summons under Rule 4.

(5) Amending the Notice; Proof of Service and Amending the Proof. Rule 4(a)(2) governs amending the
notice. Rule 4(l) governs proof of service and amending it.
 

(e) Appearance or Answer.
(1) Notice of Appearance. A defendant that has no objection or defense to the taking of its property may

serve a notice of appearance designating the property in which it claims an interest. The defendant must then
be given notice of all later proceedings affecting the defendant.

(2) Answer. A defendant that has an objection or defense to the taking must serve an answer within 21
days after being served with the notice. The answer must:

(A) identify the property in which the defendant claims an interest;
(B) state the nature and extent of the interest; and
(C) state all the defendant’s objections and defenses to the taking.

(3) Waiver of Other Objections and Defenses; Evidence on Compensation. A defendant waives all objections
and defenses not stated in its answer. No other pleading or motion asserting an additional objection or defense
is allowed. But at the trial on compensation, a defendant—whether or not it has previously appeared or
answered—may present evidence on the amount of compensation to be paid and may share in the award.
 

(f) Amending Pleadings. Without leave of court, the plaintiff may—as often as it wants—amend the
complaint at any time before the trial on compensation. But no amendment may be made if it would result in
a dismissal inconsistent with Rule 71.1(i)(1) or (2). The plaintiff need not serve a copy of an amendment, but
must serve notice of the filing, as provided in Rule 5(b), on every affected party who has appeared and, as
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provided in Rule 71.1(d), on every affected party who has not appeared. In addition, the plaintiff must give
the clerk at least one copy of each amendment for the defendants’ use, and additional copies at the request of
the clerk or a defendant. A defendant may appear or answer in the time and manner and with the same effect
as provided in Rule 71.1(e).
 

(g) Substituting Parties. If a defendant dies, becomes incompetent, or transfers an interest after being
joined, the court may, on motion and notice of hearing, order that the proper party be substituted. Service of
the motion and notice on a nonparty must be made as provided in Rule 71.1(d)(3).
 

(h) Trial of the Issues.
(1) Issues Other Than Compensation; Compensation. In an action involving eminent domain under federal

law, the court tries all issues, including compensation, except when compensation must be determined:
(A) by any tribunal specially constituted by a federal statute to determine compensation; or
(B) if there is no such tribunal, by a jury when a party demands one within the time to answer or

within any additional time the court sets, unless the court appoints a commission.
(2) Appointing a Commission; Commission’s Powers and Report.

(A) Reasons for Appointing. If a party has demanded a jury, the court may instead appoint a three-
person commission to determine compensation because of the character, location, or quantity of the
property to be condemned or for other just reasons.

(B) Alternate Commissioners. The court may appoint up to two additional persons to serve as alternate
commissioners to hear the case and replace commissioners who, before a decision is filed, the court finds
unable or disqualified to perform their duties. Once the commission renders its final decision, the court
must discharge any alternate who has not replaced a commissioner.

(C) Examining the Prospective Commissioners. Before making its appointments, the court must advise
the parties of the identity and qualifications of each prospective commissioner and alternate, and may
permit the parties to examine them. The parties may not suggest appointees, but for good cause may
object to a prospective commissioner or alternate.

(D) Commission’s Powers and Report. A commission has the powers of a master under Rule 53(c). Its
action and report are determined by a majority. Rule 53(d), (e), and (f) apply to its action and report.

 
(i) Dismissal of the Action or a Defendant.
(1) Dismissing the Action.

(A) By the Plaintiff. If no compensation hearing on a piece of property has begun, and if the plaintiff
has not acquired title or a lesser interest or taken possession, the plaintiff may, without a court order,
dismiss the action as to that property by filing a notice of dismissal briefly describing the property.

(B) By Stipulation. Before a judgment is entered vesting the plaintiff with title or a lesser interest in or
possession of property, the plaintiff and affected defendants may, without a court order, dismiss the action
in whole or in part by filing a stipulation of dismissal. And if the parties so stipulate, the court may vacate
a judgment already entered.

(C) By Court Order. At any time before compensation has been determined and paid, the court may,
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after a motion and hearing, dismiss the action as to a piece of property. But if the plaintiff has already
taken title, a lesser interest, or possession as to any part of it, the court must award compensation for the
title, lesser interest, or possession taken.
(2) Dismissing a Defendant. The court may at any time dismiss a defendant who was unnecessarily or

improperly joined.
(3) Effect. A dismissal is without prejudice unless otherwise stated in the notice, stipulation, or court order.

 
(j) Deposit and Its Distribution.
(1) Deposit. The plaintiff must deposit with the court any money required by law as a condition to the

exercise of eminent domain and may make a deposit when allowed by statute.
(2) Distribution; Adjusting Distribution. After a deposit, the court and attorneys must expedite the

proceedings so as to distribute the deposit and to determine and pay compensation. If the compensation
finally awarded to a defendant exceeds the amount distributed to that defendant, the court must enter
judgment against the plaintiff for the deficiency. If the compensation awarded to a defendant is less than the
amount distributed to that defendant, the court must enter judgment against that defendant for the
overpayment.
 

(k) Condemnation Under a State’s Power of Eminent Domain. This rule governs an action involving
eminent domain under state law. But if state law provides for trying an issue by jury—or for trying the issue of
compensation by jury or commission or both—that law governs.

(l) Costs. Costs are not subject to Rule 54(d).
As added Apr. 30, 1951, eff. Aug. 1, 1951; amended Jan. 21, 1963, eff. July 1, 1963; Apr. 29, 1985, eff.

Aug. 1, 1985; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 25, 1988, eff. Aug. 1, 1988; Pub. L. 100-690, title VII,
§7050, Nov. 18, 1988, 102 Stat. 4401; Apr. 22, 1993, eff. Dec. 1, 1993; Mar. 27, 2003, eff. Dec. 1, 2003;
Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.
 

Rule 72.   Magistrate Judges: Pretrial Order

(a) Nondispositive Matters. When a pretrial matter not dispositive of a party’s claim or defense is referred
to a magistrate judge to hear and decide, the magistrate judge must promptly conduct the required
proceedings and, when appropriate, issue a written order stating the decision. A party may serve and file
objections to the order within 14 days after being served with a copy. A party may not assign as error a defect
in the order not timely objected to. The district judge in the case must consider timely objections and modify
or set aside any part of the order that is clearly erroneous or is contrary to law.
 

(b) Dispositive Motions and Prisoner Petitions.
(1) Findings and Recommendations. A magistrate judge must promptly conduct the required proceedings

when assigned, without the parties’ consent, to hear a pretrial matter dispositive of a claim or defense or a
prisoner petition challenging the conditions of confinement. A record must be made of all evidentiary
proceedings and may, at the magistrate judge’s discretion, be made of any other proceedings. The magistrate
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judge must enter a recommended disposition, including, if appropriate, proposed findings of fact. The clerk
must promptly mail a copy to each party.

(2) Objections. Within 14 days after being served with a copy of the recommended disposition, a party may
serve and file specific written objections to the proposed findings and recommendations. A party may respond
to another party’s objections within 14 days after being served with a copy. Unless the district judge orders
otherwise, the objecting party must promptly arrange for transcribing the record, or whatever portions of it
the parties agree to or the magistrate judge considers sufficient.

(3) Resolving Objections. The district judge must determine de novo any part of the magistrate judge’s
disposition that has been properly objected to. The district judge may accept, reject, or modify the
recommended disposition; receive further evidence; or return the matter to the magistrate judge with
instructions.

As added Apr. 28, 1983, eff. Aug. 1, 1983; amended Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff.
Dec. 1, 1993; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.
 

ADVISORY COMMITTEE NOTES, 1983 AMENDMENTS

 
Subdivision (a). This subdivision addresses court-ordered referrals of nondispositive matters under 28 U.S.C. §636(b)(1)(A). The rule

calls for a written order of the magistrate’s disposition to preserve the record and facilitate review. An oral order read into the record by the
magistrate will satisfy this requirement.…

The last sentence of subdivision (a) specifies that reconsideration of a magistrate’s order, as provided for in the Magistrates Act, shall be
by the district judge to whom the case is assigned. This rule does not restrict experimentation by the district courts under 28 U.S.C.
§636(b)(3) involving references of matters other than pretrial matters, such as appointment of counsel, taking of default judgments, and
acceptance of jury verdicts when the judge is unavailable.

 
Subdivision (b). This subdivision governs court-ordered referrals of dispositive pretrial matters and prisoner petitions challenging

conditions of confinement, pursuant to statutory authorization in 28 U.S.C. §636(b)(1)(B). This rule does not extend to habeas corpus
petitions, which are covered by the specific rules relating to proceedings under Sections 2254 and 2255 of Title 28.…

Implementing the statutory requirements, the rule requires the district judge to whom the case is assigned to make a de novo
determination of those portions of the report, findings, or recommendations to which timely objection is made. The term “de novo”
signifies that the magistrate’s findings are not protected by the clearly erroneous doctrine, but does not indicate that a second evidentiary
hearing is required. When no timely objection is filed, the court need only satisfy itself that there is no clear error on the face of the record
in order to accept the recommendation. Failure to make timely objection to the magistrate’s report prior to its adoption by the district judge
may constitute a waiver of appellate review of the district judge’s order.

 Rule 73.   Magistrate Judges: Trial by Consent; Appeal

(a) Trial by Consent. When authorized under 28 U.S.C. §636(c), a magistrate judge may, if all parties
consent, conduct a civil action or proceeding, including a jury or nonjury trial. A record must be made in
accordance with 28 U.S.C. §636(c)(5).
 

(b) Consent Procedure.
(1) In General. When a magistrate judge has been designated to conduct civil actions or proceedings, the

clerk must give the parties written notice of their opportunity to consent under 28 U.S.C. §636(c). To signify
their consent, the parties must jointly or separately file a statement consenting to the referral. A district judge
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or magistrate judge may be informed of a party’s response to the clerk’s notice only if all parties have
consented to the referral.

(2) Reminding the Parties About Consenting. A district judge, magistrate judge, or other court official may
remind the parties of the magistrate judge’s availability, but must also advise them that they are free to
withhold consent without adverse substantive consequences.

(3) Vacating a Referral. On its own for good cause—or when a party shows extraordinary circumstances—
the district judge may vacate a referral to a magistrate judge under this rule.
 

(c) Appealing a Judgment. In accordance with 28 U.S.C. §636(c)(3), an appeal from a judgment entered
at a magistrate judge’s direction may be taken to the court of appeals as would any other appeal from a
district-court judgment.

As added Apr. 28, 1983, eff. Aug. 1, 1983; amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff.
Dec. 1, 1993; Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 30, 2007, eff. Dec. 1, 2007.
 

ADVISORY COMMITTEE NOTES, 1983 AMENDMENTS

 
Subdivision (a). This subdivision implements the broad authority of the 1979 amendments to the Magistrates Act, 28 U.S.C. §636(c),

which permit a magistrate to sit in lieu of a district judge and exercise civil jurisdiction over a case, when the parties consent. In order to
exercise this jurisdiction, a magistrate must be specially designated under 28 U.S.C. §636(c)(1) by the district court or courts he serves.…

 
Subdivision (b). This subdivision implements the blind consent provision of 28 U.S.C. §636(c)(2) and is designed to ensure that

neither the judge nor the magistrate attempts to induce a party to consent to reference of a civil matter under this rule to a magistrate. See
House Rep. No. 96-444, 96th Cong. 1st Sess. 8 (1979).…

 
Subdivision (c). Under 28 U.S.C. §636(c)(3), the normal route of appeal from the judgment of a magistrate—the only route that will

be available unless the parties otherwise agree in advance—is an appeal by the aggrieved party “directly to the appropriate United States
court of appeals from the judgment of the magistrate in the same manner as an appeal from any other judgment of a district court.” The
quoted statutory language indicates Congress’ intent that the same procedures and standards of appealability that govern appeals from
district court judgments govern appeals from magistrates’ judgments.

 Rule 74.   [Abrogated (Apr. 11, 1997, eff. Dec. 1, 1997).]

Rule 75.   [Abrogated (Apr. 11, 1997, eff. Dec. 1, 1997).]

Rule 76.   [Abrogated (Apr. 11, 1997, eff. Dec. 1, 1997).]

X.   District Courts and Clerks: Conducting Business; Issuing Orders

Rule 77.   Conducting Business; Clerk’s Authority; Notice of an Order or Judgment

(a) When Court Is Open. Every district court is considered always open for filing any paper, issuing and
returning process, making a motion, or entering an order.
 

(b) Place for Trial and Other Proceedings. Every trial on the merits must be conducted in open court and,
so far as convenient, in a regular courtroom. Any other act or proceeding may be done or conducted by a judge
in chambers, without the attendance of the clerk or other court official, and anywhere inside or outside the
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district. But no hearing—other than one ex parte—may be conducted outside the district unless all the

affected parties consent.
 

(c) Clerk’s Office Hours; Clerk’s Orders.
(1) Hours. The clerk’s office—with a clerk or deputy on duty—must be open during business hours every

day except Saturdays, Sundays, and legal holidays. But a court may, by local rule or order, require that the
office be open for specified hours on Saturday or a particular legal holiday other than one listed in Rule 6(a)(6)
(A).

(2) Orders. Subject to the court’s power to suspend, alter, or rescind the clerk’s action for good cause, the
clerk may:

(A) issue process;
(B) enter a default;
(C) enter a default judgment under Rule 55(b)(1); and
(D) act on any other matter that does not require the court’s action.

 
(d) Serving Notice of an Order or Judgment.
(1) Service. Immediately after entering an order or judgment, the clerk must serve notice of the entry, as

provided in Rule 5(b), on each party who is not in default for failing to appear. The clerk must record the
service on the docket. A party also may serve notice of the entry as provided in Rule 5(b).

(2) Time to Appeal Not Affected by Lack of Notice. Lack of notice of the entry does not affect the time for
appeal or relieve—or authorize the court to relieve—a party for failing to appeal within the time allowed,
except as allowed by Federal Rule of Appellate Procedure (4)(a).

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 1, 1963; Dec. 4, 1967, eff. July 1,
1968; Mar. 1, 1971, eff. July 1, 1971; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991; Apr.
23, 2001, eff. Dec. 1, 2001; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 25, 2014, eff. Dec. 1, 2014.
 

Rule 78.   Hearing Motions; Submission on Briefs

(a) Providing a Regular Schedule for Oral Hearings. A court may establish regular times and places for
oral hearings on motions.
 

(b) Providing for Submission on Briefs. By rule or order, the court may provide for submitting and
determining motions on briefs, without oral hearings.

As amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 79.   Records Kept by the Clerk

(a) Civil Docket.
(1) In General. The clerk must keep a record known as the “civil docket” in the form and manner

prescribed by the Director of the Administrative Office of the United States Courts with the approval of the
Judicial Conference of the United States. The clerk must enter each civil action in the docket. Actions must
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be assigned consecutive file numbers, which must be noted in the docket where the first entry of the action is
made.

(2) Items to be Entered. The following items must be marked with the file number and entered
chronologically in the docket:

(A) papers filed with the clerk;
(B) process issued, and proofs of service or other returns showing execution; and
(C) appearances, orders, verdicts, and judgments.

(3) Contents of Entries; Jury Trial Demanded. Each entry must briefly show the nature of the paper filed or
writ issued, the substance of each proof of service or other return, and the substance and date of entry of each
order and judgment. When a jury trial has been properly demanded or ordered, the clerk must enter the word
“jury” in the docket.
 

(b) Civil Judgments and Orders. The clerk must keep a copy of every final judgment and appealable order;
of every order affecting title to or a lien on real or personal property; and of any other order that the court
directs to be kept. The clerk must keep these in the form and manner prescribed by the Director of the
Administrative Office of the United States Courts with the approval of the Judicial Conference of the United
States.
 

(c) Indexes; Calendars. Under the court’s direction, the clerk must:
(1) keep indexes of the docket and of the judgments and orders described in Rule 79(b); and
(2) prepare calendars of all actions ready for trial, distinguishing jury trials from nonjury trials.

 
(d) Other Records. The clerk must keep any other records required by the Director of the Administrative

Office of the United States Courts with the approval of the Judicial Conference of the United States.
As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20, 1949; Jan. 21, 1963, eff. July

1, 1963; Apr. 30, 2007, eff. Dec. 1, 2007.
 

Rule 80.   Stenographic Transcript as Evidence

If stenographically reported testimony at a hearing or trial is admissible in evidence at a later trial, the
testimony may be proved by a transcript certified by the person who reported it.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Apr. 30, 2007, eff. Dec. 1, 2007.
 
XI.   General Provisions

Rule 81.   Applicability of the Rules in General; Removed Actions

(a) Applicability to Particular Proceedings.
(1) Prize Proceedings. These rules do not apply to prize proceedings in admiralty governed by 10 U.S.C.

§§7651-7681.
(2) Bankruptcy. These rules apply to bankruptcy proceedings to the extent provided by the Federal Rules

of Bankruptcy Procedure.

148



(3) Citizenship. These rules apply to proceedings for admission to citizenship to the extent that the
practice in those proceedings is not specified in federal statutes and has previously conformed to the practice
in civil actions. The provisions of 8 U.S.C. §1451 for service by publication and for answer apply in
proceedings to cancel citizenship certificates.

(4) Special Writs. These rules apply to proceedings for habeas corpus and for quo warranto to the extent
that the practice in those proceedings:

(A) is not specified in a federal statute, the Rules Governing Section 2254 Cases, or the Rules Governing
Section 2255 Cases; and

(B) has previously conformed to the practice in civil actions.
(5) Proceedings Involving a Subpoena. These rules apply to proceedings to compel testimony or the

production of documents through a subpoena issued by a United States officer or agency under a federal
statute, except as otherwise provided by statute, by local rule, or by court order in the proceedings.

(6) Other Proceedings. These rules, to the extent applicable, govern proceedings under the following laws,
except as these laws provide other procedures:

(A) 7 U.S.C. §§292, 499g(c), for reviewing an order of the Secretary of Agriculture;
(B) 9 U.S.C., relating to arbitration;
(C) 15 U.S.C. §522, for reviewing an order of the Secretary of the Interior;
(D) 15 U.S.C. §715d(c), for reviewing an order denying a certificate of clearance;
(E) 29 U.S.C. §§159, 160, for enforcing an order of the National Labor Relations Board;
(F) 33 U.S.C. §§918, 921, for enforcing or reviewing a compensation order under the Longshore and

Harbor Workers’ Compensation Act; and
(G) 45 U.S.C. §159, for reviewing an arbitration award in a railway-labor dispute.

 
(b) Scire Facias and Mandamus. The writs of scire facias and mandamus are abolished. Relief previously

available through them may be obtained by appropriate action or motion under these rules.
 

(c) Removed Actions.
(1) Applicability. These rules apply to a civil action after it is removed from a state court.
(2) Further Pleading. After removal, repleading is unnecessary unless the court orders it. A defendant who

did not answer before removal must answer or present other defenses or objections under these rules within
the longest of these periods:

(A) 21 days after receiving—through service or otherwise—a copy of the initial pleading stating the claim
for relief;

(B) 21 days after being served with the summons for an initial pleading on file at the time of service; or
(C) 7 days after the notice of removal is filed.
(3) Demand for a Jury Trial.

(A) As Affected by State Law. A party who, before removal, expressly demanded a jury trial in
accordance with state law need not renew the demand after removal. If the state law did not require an
express demand for a jury trial, a party need not make one after removal unless the court orders the parties
to do so within a specified time. The court must so order at a party’s request and may so order on its own.
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A party who fails to make a demand when so ordered waives a jury trial.
(B) Under Rule 38. If all necessary pleadings have been served at the time of removal, a party entitled

to a jury trial under Rule 38 must be given one if the party serves a demand within 14 days after:
(i) it files a notice of removal; or
(ii) it is served with a notice of removal filed by another party.

 
(d) Law Applicable.
(1) “State Law” Defined. When these rules refer to state law, the term “law” includes the state’s statutes

and the state’s judicial decisions.
(2) “State” Defined. The term “state” includes, where appropriate, the District of Columbia and any United

States commonwealth or territory.
(3) “Federal Statute” Defined in the District of Columbia. In the United States District Court for the District

of Columbia, the term “federal statute” includes any Act of Congress that applies locally to the District.
As amended Dec. 28, 1939, eff. Apr. 3, 1941; Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct.

20, 1949; Apr. 30, 1951, eff. Aug. 1, 1951; Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July 1, 1966;
Dec. 4, 1967, eff. July 1, 1968; Mar. 1, 1971, eff. July 1, 1971; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 23, 2001,
eff. Dec. 1, 2001; Apr. 29, 2002, eff. Dec. 1, 2002; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec.
1, 2009.
 

Rule 82.   Jurisdiction and Venue Unaffected

These rules do not extend or limit the jurisdiction of the district courts or the venue of actions in those
courts. An admiralty or maritime claim under Rule 9(h) is governed by 28 U.S.C. §1390.

As amended Dec. 29, 1948, eff. Oct. 20, 1949; Feb. 28, 1966, eff. July 1, 1966; Apr. 23, 2001, eff. Dec. 1,
2001; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 28. 2016, eff. Dec. 1, 2016.
 

Rule 83.   Rules by District Courts; Judge’s Directives

(a) Local Rules.
(1) In General. After giving public notice and an opportunity for comment, a district court, acting by a

majority of its district judges, may adopt and amend rules governing its practice. A local rule must be
consistent with—but not duplicate—federal statutes and rules adopted under 28 U.S.C. §§2072 and 2075,
and must conform to any uniform numbering system prescribed by the Judicial Conference of the United
States. A local rule takes effect on the date specified by the district court and remains in effect unless amended
by the court or abrogated by the judicial council of the circuit. Copies of rules and amendments must, on their
adoption, be furnished to the judicial council and the Administrative Office of the United States Courts and
be made available to the public.

(2) Requirement of Form. A local rule imposing a requirement of form must not be enforced in a way that
causes a party to lose any right because of a nonwillful failure to comply.
 

(b) Procedure When There Is No Controlling Law. A judge may regulate practice in any manner
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consistent with federal law, rules adopted under 28 U.S.C. §§2072 and 2075, and the district’s local rules. No
sanction or other disadvantage may be imposed for noncompliance with any requirement not in federal law,
federal rules, or the local rules unless the alleged violator has been furnished in the particular case with actual
notice of the requirement.

As amended Apr. 29, 1985, eff. Aug. 1, 1985; Apr. 27, 1995, eff. Dec. 1, 1995; Apr. 30, 2007, eff. Dec. 1,
2007.
 

ADVISORY COMMITTEE NOTES, 1985 AND 1995 AMENDMENTS

 
1985 AMENDMENT

 
Rule 83, which has not been amended since the Federal Rules were promulgated in 1938, permits each district to adopt local rules not
inconsistent with the Federal Rules by a majority of the judges.…

The amended Rule attempts, without impairing the procedural validity of existing local rules, to enhance the local rulemaking process
by requiring appropriate public notice of proposed rules and an opportunity to comment on them. Although some district courts apparently
consult the local bar before promulgating rules, many do not, which has led to criticism of a process that has district judges consulting only
with each other. The new language subjects local rulemaking to scrutiny similar to that accompanying the Federal Rules, administrative
rulemaking, and legislation. It attempts to assure that the expert advice of practitioners and scholars is made available to the district court
before local rules are promulgated.

 
1995 AMENDMENT

 
Subdivision (a). This rule is amended to reflect the requirement that local rules be consistent not only with the national rules but also

with Acts of Congress. The amendment also states that local rules should not repeat Acts of Congress or local rules.…
Paragraph (2) is new. Its aim is to protect against loss of rights in the enforcement of local rules relating to matters of form. For

example, a party should not be deprived of a right to a jury trial because its attorney, unaware of—or forgetting—a local rule directing that
jury demands be noted in the caption of the case, includes a jury demand only in the body of the pleading.…

 
Subdivision (b). This rule provides flexibility to the court in regulating practice when there is no controlling law. Specifically, it permits

the court to regulate practice in any manner consistent with Acts of Congress, with rules adopted under 28 U.S.C. §§2072 and 2075, and
with the district local rules.

This rule recognizes that courts rely on multiple directives to control practice. Some courts regulate practice through the published
Federal Rules and the local rules of the court. Some courts also have used internal operating procedures, standing orders, and other internal
directives. Although such directives continue to be authorized, they can lead to problems. Counsel or litigants may be unaware of various
directives. In addition, the sheer volume of directives may impose an unreasonable barrier. For example, it may be difficult to obtain copies
of the directives. Finally, counsel or litigants may be unfairly sanctioned for failing to comply with a directive. For these reasons, the
amendment to this rule disapproves imposing any sanction or other disadvantage on a person for noncompliance with such an internal
directive, unless the alleged violator has been furnished actual notice of the requirement in a particular case.

There should be no adverse consequence to a party or attorney for violating special requirements relating to practice before a particular
court unless the party or attorney has actual notice of those requirements. Furnishing litigants with a copy outlining the judge’s practices—
or attaching instructions to a notice setting a case for conference or trial—would suffice to give actual notice, as would an order in a case
specifically adopting by reference a judge’s standing order and indicating how copies can be obtained.

 Rule 84.   Forms [Abrogated (Apr. 29, 2015, eff. Dec. 1, 2015).]

ADVISORY COMMITTEE NOTES, 2015 AMENDMENTS

 
Rule 84 was adopted when the Civil Rules were established in 1938 “to indicate, subject to the provisions of these rules, the simplicity and
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brevity of statement which the rules contemplate.” The purpose of providing illustrations for the rules, although useful when the rules were
adopted, has been fulfilled. Accordingly, recognizing that there are many alternative sources for forms, including the website of the
Administrative Office of the United States Courts, the websites of many district courts, and local law libraries that contain many
commercially published forms, Rule 84 and the Appendix of Forms are no longer necessary and have been abrogated. The abrogation of
Rule 84 does not alter existing pleading standards or otherwise change the requirements of Civil Rule 8.

 
Rule 85.   Title

These rules may be cited as the Federal Rules of Civil Procedure.
As amended Apr. 30, 2007, eff. Dec. 1, 2007.

 
Rule 86.   Effective Dates

(a) In General. These rules and any amendments take effect at the time specified by the Supreme Court,
subject to 28 U.S.C. §2074. They govern:

(1) proceedings in an action commenced after their effective date; and
(2) proceedings after that date in an action then pending unless:

(A) the Supreme Court specifies otherwise; or
(B) the court determines that applying them in a particular action would be infeasible or work an

injustice.

 
(b) December 1, 2007 Amendments. If any provision in Rules 1-5.1, 6-73, or 77-86 conflicts with

another law, priority in time for the purpose of 28 U.S.C. §2072(b) is not affected by the amendments taking
effect on December 1, 2007.

As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 20, 1949; Apr. 17, 1961, eff. Jul.
19, 1961; Jan. 21 and Mar. 18, 1963, eff. Jul. 1, 1963; Apr. 30, 2007, eff. Dec. 1, 2007.

 

* [Federal Rules of Evidence 702, 703, and 705 describe the ways in which parties may introduce expert testimony at trial.—EDS.]

* [Federal Rule of Evidence 402 provides that evidence is admissible only if relevant; F.R.E. 403 excludes even relevant evidence if it is likely
to prejudice, confuse, or mislead the jury, or if it is likely to lead to unwarranted delay.—EDS.]

152



THE CONSTITUTION OF THE UNITED STATES

 
We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic
Tranquility, provide for the common defence, promote the general Welfare, and secure the Blessings of
Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of
America.
 
Article I

Section 1. All legislative Powers herein granted shall be vested in a Congress of the United States, which
shall consist of a Senate and House of Representatives.
 

Section 2. The House of Representatives shall be composed of Members chosen every second Year by the
People of the several States, and the Electors in each State shall have the Qualifications requisite for Electors
of the most numerous Branch of the State Legislature.

No Person shall be a Representative who shall not have attained to the Age of twenty five Years, and been
seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in
which he shall be chosen.

Representatives and direct Taxes shall be apportioned among the several States which may be included
within this Union, according to their respective Numbers, which shall be determined by adding to the whole
Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not

taxed, three fifths of all other Persons.[1] The actual Enumeration shall be made within three Years after the
first Meeting of the Congress of the United States, and within every subsequent Term of ten Years, in such
Manner as they shall by Law direct. The Number of Representatives shall not exceed one for every thirty
Thousand, but each State shall have at Least one Representative; and until such enumeration shall be made,
the State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-Island and
Providence Plantations one, Connecticut five, New-York six, New Jersey four, Pennsylvania eight, Delaware
one, Maryland six, Virginia ten, North Carolina five, South Carolina five, and Georgia three.

When vacancies happen in the Representation from any State, the Executive Authority thereof shall issue
Writs of Election to fill such Vacancies.

The House of Representatives shall chuse their Speaker and other Officers; and shall have the sole Power
of Impeachment.
 

Section 3. The Senate of the United States shall be composed of two Senators from each State, chosen by

the Legislature thereof,[2] for six Years; and each Senator shall have one Vote.
Immediately after they shall be assembled in Consequence of the first Election, they shall be divided as

equally as may be into three Classes. The Seats of the Senators of the first Class shall be vacated at the
Expiration of the second Year, of the second Class at the Expiration of the fourth Year, and of the third Class
at the Expiration of the sixth Year, so that one third may be chosen every second Year; and if Vacancies
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happen by Resignation, or otherwise, during the Recess of the Legislature of any State, the Executive thereof
may make temporary Appointments until the next Meeting of the Legislature, which shall then fill such

Vacancies.[3]

No Person shall be a Senator who shall not have attained to the Age of thirty Years, and been nine Years a
Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State for which he
shall be chosen.

The Vice President of the United States shall be President of the Senate, but shall have no Vote, unless
they be equally divided.

The Senate shall chuse their other Officers, and also a President pro tempore, in the Absence of the Vice
President, or when he shall exercise the Office of President of the United States.

The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose, they shall
be on Oath or Affirmation. When the President of the United States is tried, the Chief Justice shall preside:
And no Person shall be convicted without the Concurrence of two thirds of the Members present.

Judgment in Cases of Impeachment shall not extend further than to Removal from Office, and
disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States: but the Party
convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according
to Law.
 

Section 4. The Times, Places and Manner of holding Elections for Senators and Representatives, shall be
prescribed in each State by the Legislature thereof; but the Congress may at any time by Law make or alter
such Regulations, except as to the Places of chusing Senators.

The Congress shall assemble at least once in every Year, and such Meeting shall be on the first Monday in

December,[4] unless they shall by Law appoint a different Day.
 

Section 5. Each House shall be the Judge of the Elections, Returns and Qualifications of its own Members,
and a Majority of each shall constitute a Quorum to do Business; but a smaller Number may adjourn from day
to day, and may be authorized to compel the Attendance of absent Members, in such Manner, and under such
Penalties as each House may provide.

Each House may determine the Rules of its Proceedings, punish its Members for disorderly Behaviour,
and, with the Concurrence of two thirds, expel a Member.

Each House shall keep a Journal of its Proceedings, and from time to time publish the same, excepting
such Parts as may in their Judgment require Secrecy; and the Yeas and Nays of the Members of either House
on any Questions shall, at the Desire of one fifth of those Present, be entered on the Journal.

Neither House, during the Session of Congress, shall, without the Consent of the other, adjourn for more
than three days, nor to any other Place than that in which the two Houses shall be sitting.
 

Section 6. The Senators and Representatives shall receive a Compensation for their Services, to be
ascertained by Law, and paid out of the Treasury of the United States. They shall in all Cases, except Treason,
Felony and Breach of the Peace, be privileged from Arrest during their Attendance at the Session of their
respective Houses, and in going to and returning from the same; and for any Speech or Debate in either
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House, they shall not be questioned in any other Place.
No Senator or Representative shall, during the Time for which he was elected, be appointed to any civil

Office under the Authority of the United States, which shall have been created, or the Emoluments whereof
shall have been encreased during such time; and no Person holding any Office under the United States, shall
be a Member of either House during his Continuance in Office.
 

Section 7. All Bills for raising Revenue shall originate in the House of Representatives; but the Senate may
propose or concur with Amendments as on other Bills.

Every Bill which shall have passed the House of Representatives and the Senate, shall, before it become a
Law, be presented to the President of the United States; if he approve he shall sign it, but if not he shall
return it, with his Objections to that House in which it shall have originated, who shall enter the Objections
at large on their Journal, and proceed to reconsider it. If after such Reconsideration two thirds of that House
shall agree to pass the Bill, it shall be sent, together with the Objections, to the other House, by which it shall
likewise be reconsidered, and if approved by two thirds of that House, it shall become a Law. But in all such
Cases the Votes of both Houses shall be determined by yeas and Nays, and the Names of the Persons voting
for and against the Bill shall be entered on the Journal of each House respectively. If any Bill shall not be
returned by the President within ten Days (Sundays excepted) after it shall have been presented to him, the
Same shall be a Law, in like Manner as if he had signed it, unless the Congress by their Adjournment prevent
its Return, in which Case it shall not be a Law.

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of Representatives
may be necessary (except on a Question of Adjournment) shall be presented to the President of the United
States; and before the Same shall take Effect, shall be approved by him, or, being disapproved by him, shall be
repassed by two thirds of the Senate and House of Representatives, according to the Rules and Limitations
prescribed in the Case of a Bill.
 

Section 8. The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay
the Debts and provide for the common Defence and general Welfare of the United States; but all Duties,
Imposts and Excises shall be uniform throughout the United States;

To borrow Money on the credit of the United States;
To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes;
To establish an uniform Rule of Naturalization, and uniform Laws on the subject of Bankruptcies

throughout the United States;
To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights and

Measures;
To provide for the Punishment of counterfeiting the Securities and current Coin of the United States;
To establish Post Offices and post Roads;
To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and

Inventors the exclusive Right to their respective Writings and Discoveries;
To constitute Tribunals inferior to the supreme Court;
To define and punish Piracies and Felonies committed on the high Seas, and Offences against the Law of
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Nations;
To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land and

Water;
To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer Term than

two Years;
To provide and maintain a Navy;
To make Rules for the Government and Regulation of the land and naval Forces;
To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel

Invasions;
To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them as

may be employed in the Service of the United States, reserving to the States respectively, the Appointment of
the Officers, and the Authority of training the Militia according to the discipline prescribed by Congress;

To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten Miles
square) as may, by Cession of Particular States, and the Acceptance of Congress, become the Seat of the
Government of the United States, and to exercise like Authority over all Places purchased by the Consent of
the Legislature of the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-
Yards, and other needful Buildings;—And

To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers,
and all other Powers vested by this Constitution in the Government of the United States, or in any
Department or Officer thereof.
 

Section 9. The Migration or Importation of such Persons as any of the States now existing shall think
proper to admit, shall not be prohibited by the Congress prior to the Year one thousand eight hundred and
eight, but a Tax or duty may be imposed on such Importation, not exceeding ten dollars for each Person.

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or
Invasion the public Safety may require it.

No Bill of Attainder or ex post fact Law shall be passed.
No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or Enumeration

herein before directed to be taken.
No Tax or Duty shall be laid on Articles exported from any State.
No Preference shall be given by any Regulation of Commerce or Revenue to the Ports of one State over

those of another: nor shall Vessels bound to, or from, one State, be obliged to enter, clear, or pay Duties in
another.

No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law; and a
regular Statement and Account of the Receipts and Expenditures of all public Money shall be published from
time to time.

No Title of Nobility shall be granted by the United States; and no Person holding any Office of Profit or
Trust under them, shall, without the Consent of the Congress, accept of any present, Emolument, Office, or
Title, of any kind whatever, from any King, Prince, or foreign State.
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Section 10. No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque and
Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver Coin a Tender in Payment of
Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of Contracts, or grant
any Title of Nobility.

No State shall, without the Consent of the Congress, lay any Imposts or Duties on Imports or Exports,
except what may be absolutely necessary for executing its inspection Laws: and the net Produce of all Duties
and Imposts, laid by any State on Imports or Exports, shall be for the Use of the Treasury of the United
States; and all such Laws shall be subject to the Revision and Control of the Congress.

No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep Troops, or Ships of War
in time of Peace, enter into any Agreement or Compact with another State, or with a foreign Power, or
engage in War, unless actually invaded, or in such imminent Danger as will not admit of delay.
 
Article II

Section 1. The executive Power shall be vested in a President of the United States of America. He shall
hold his Office during the Term of four Years, and, together with the Vice President, chosen for the same
Term, be elected, as follows:

Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors,
equal to the whole Number of Senators and Representatives to which the State may be entitled in the
Congress: but no Senator or Representative, or Person holding an Office of Trust or Profit under the United
States, shall be appointed an Elector.

The Electors shall meet in their respective States and vote by Ballot for two Persons, of whom one at least
shall not be an Inhabitant of the same State with themselves. And they shall make a List of all the Persons
voted for, and of the Number of Votes for each; which List they shall sign and certify, and transmit sealed to
the Seat of the Government of the United States, directed to the President of the Senate. The President of
the Senate shall, in the Presence of the Senate and House of Representatives, open all of the Certificates, and
the Votes shall then be counted. The Person having the greatest Number of Votes shall be the President, if
such Number be a Majority of the whole Number of Electors appointed; and if there be more than one who
have such Majority, and have an equal Number of Votes, then the House of Representatives shall immediately
chuse by Ballot one of them for President; and if no Person have a Majority, then from the five highest on the
List the said House shall in like Manner chuse the President. But in chusing the President, the Votes shall be
taken by States, the Representation from each State having one Vote; a Quorum for this Purpose shall consist
of a Member or Members from two thirds of the States, and a Majority of all the States shall be necessary to a
Choice. In every Case, after the Choice of the President, the Person having the greatest Number of Votes of
the Electors shall be the Vice President. But if there should remain two or more who have equal Votes, the

Senate shall chuse from them by Ballot the Vice President.[5]

The Congress may determine the Time of chusing the Electors, and the Day on which they shall give
their Votes; which Day shall be the same throughout the United States.

No Person except a natural born Citizen, or a Citizen of the United States, at the time of the Adoption of
this Constitution, shall be eligible to the Office of President; neither shall any Person be eligible to that Office
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who shall not have attained to the Age of thirty five Years, and been fourteen Years a Resident within the
United States.

In Case of the Removal of the President from Office, or of his Death, Resignation, or Inability to
discharge the Powers and Duties of the said Office, the Same shall devolve on the Vice President, and the
Congress may by Law provide for the Case of Removal, Death, Resignation or Inability, both of the President
and Vice President, declaring what Officer shall then act as President, and such Officer shall act accordingly,

until the Disability be removed, or a President shall be elected.[6]

The President shall, at stated Times, receive for his Services, a Compensation, which shall neither be
encreased nor diminished during the Period for which he shall have been elected, and he shall not receive
within that Period any other Emolument from the United States, or any of them.

Before he enter on the Execution of his Office, he shall take the following Oath or Affirmation:—“I do
solemnly swear (or affirm) that I will faithfully execute the Office of President of the United States, and will
to the best of my Ability, preserve, protect and defend the Constitution of the United States.”
 

Section 2. The President shall be Commander in Chief of the Army and Navy of the United States, and of
the Militia of the several States, when called into the actual Service of the United States; he may require the
Opinion, in writing, of the principal Officer in each of the executive Departments, upon any Subjects relating
to the Duties of their respective Offices, and he shall have Power to grant Reprieves and Pardons for Offences
against the United States, except in Cases of Impeachment.

He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two
thirds of the Senators present concur; and he shall nominate, and by and with the Advice and Consent of the
Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all
other Officers of the United States, whose Appointments are not herein otherwise provided for, and which
shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as
they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.

The President shall have Power to fill up all Vacancies that may happen during the Recess of the Senate,
by granting Commissions which shall expire at the End of their next Session.
 

Section 3. He shall from time to time give to the Congress Information on the State of the Union, and
recommend to their Consideration such Measures as he shall judge necessary and expedient; he may, on
extraordinary Occasions, convene both Houses, or either of them, and in Case of Disagreement between
them, with Respect to the Time of Adjournment, he may adjourn them to such Time as he shall think proper;
he shall receive Ambassadors and other public Ministers; he shall take Care that the Laws be faithfully
executed, and shall Commission all the Officers of the United States.
 

Section 4. The President, Vice President and all civil Officers of the United States, shall be removed from
Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors.
 
Article III
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Section 1. The judicial Power of the United States, shall be vested in one supreme Court, and in such
inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of the supreme
and inferior Courts, shall hold their Offices during good Behaviour, and shall, at stated Times, receive for
their Services, a Compensation, which shall not be diminished during their Continuance in Office.
 

Section 2. The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution,
the Laws of the United States, and Treaties made, or which shall be made, under their Authority;—to all
Cases affecting Ambassadors, other public Ministers and Consuls;—to all Cases of admiralty and maritime
Jurisdiction;—to Controversies to which the United States shall be a Party;—to Controversies between two or
more States;—between a State and Citizens of another State;—between Citizens of different States;—
between Citizens of the same State claiming Lands under Grants of different States, and between a State, or
the Citizens thereof, and foreign States, Citizens or Subjects.

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall
be Party, the supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the
supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under
such Regulations as the Congress shall make.

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and such Trial shall be held in
the State where the said Crimes shall have been committed; but when not committed within any State, the
Trial shall be at such Place or Places as the Congress may by Law have directed.
 

Section 3. Treason against the United States, shall consist only in levying War against them, or in adhering
to their Enemies, giving them Aid and Comfort. No Person shall be convicted of Treason unless on the
Testimony of two Witnesses to the same overt Act, or on Confession in open Court.

The Congress shall have Power to declare the Punishment of Treason, but no Attainder of Treason shall
work Corruption of Blood, or Forfeiture except during the Life of the Person attainted.
 
Article IV

Section 1. Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial
Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in which such
Acts, Records and Proceedings shall be proved, and the Effect thereof.
 

Section 2. The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the
several States.

A Person charged in any State with Treason, Felony, or other Crime, who shall flee from Justice, and be
found in another State, shall on Demand of the executive Authority of the State from which he fled, be
delivered up, to be removed to the State having Jurisdiction of the Crime.

No Person held to Service or Labour in one State, under the Laws thereof, escaping into another, shall, in
Consequence of any Law or Regulation therein, be discharged from such Service or Labour, but shall be
delivered up on Claim of the Party to whom such Service or Labour may be due.
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Section 3. New States may be admitted by the Congress into this Union; but no new State shall be formed

or erected within the Jurisdiction of any other State; nor any State by formed by the Junction of two or more
States, or Parts of States, without the Consent of the Legislatures of the States concerned as well as of the
Congress.

The Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the
Territory or other Property belonging to the United States; and nothing in this Constitution shall be so
construed as to Prejudice any Claims of the United States, or of any particular State.
 

Section 4. The United States shall guarantee to every State in this Union a Republican Form of
Government, and shall protect each of them against Invasion; and on Application of the Legislature, or of the
Executive (when the Legislature cannot be convened) against domestic Violence.
 
Article V

The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose Amendments to
this Constitution, or on the Application of the Legislatures of two thirds of the several States, shall call a
Convention for proposing Amendments, which, in either Case, shall be valid to all Intents and Purposes, as
Part of this Constitution, when ratified by the Legislatures of three fourths of the several States, or by
Conventions in three fourths thereof, as the one or the other Mode of Ratification may be proposed by the
Congress; Provided that no Amendment which may be made prior to the Year One thousand eight hundred
and eight shall in any Manner affect the first and fourth Clauses in the Ninth Section of the first Article; and
that no State, without its Consent, shall be deprived of its equal Suffrage in the Senate.
 
Article VI

All Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as
valid against the United States under this Constitution, as under the Confederation.

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all
Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of
the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any
State to the Contrary notwithstanding.

The Senators and Representatives before mentioned, and the Members of the several State Legislatures,
and all executive and judicial Officers, both of the United States and of the several States, shall be bound by
Oath or Affirmation, to support this Constitution; but no religious Test shall ever be required as a
Qualification to any Office or public Trust under the United States.
 
Article VII

The Ratification of the Conventions of nine States, shall be sufficient for the Establishment of this
Constitution between the States so ratifying the Same.
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Amendment I

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble,
and to petition the Government for a redress of grievances.
 
Amendment II

A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and
bear Arms, shall not be infringed.
 
Amendment III

No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in
time of war, but in a manner to be prescribed by law.
 
Amendment IV

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported
by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be
seized.
 
Amendment V

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public
use, without just compensation.
 
Amendment VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial
jury of the State and district wherein the crime shall have been committed, which district shall have been
previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted
with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have
the Assistance of Counsel for his defence.
 
Amendment VII

In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by
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jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined in any Court of the United
States, than according to the rules of the common law.
 
Amendment VIII

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments
inflicted.
 
Amendment IX

The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others
retained by the people.
 
Amendment X

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.
 
Amendment XI

The Judicial power of the United States shall not be construed to extend to any suit in law or equity,
commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or
Subjects of any Foreign State.
 
Amendment XII

The electors shall meet in their respective states and vote by ballot for President and Vice President, one
of whom, at least, shall not be an inhabitant of the same state with themselves; they shall name in their ballots
the person voted for as President, and in distinct ballots the person voted for as Vice-President, and they shall
make distinct lists of all persons voted for as President, and of all persons voted for as Vice-President, and of
the number of votes for each, which lists they shall sign and certify, and transmit sealed to the seat of the
government of the United States, directed to the President of the Senate;—The President of the Senate shall,
in the presence of the Senate and House of Representatives, open all the certificates and the votes shall then
be counted;—The person having the greatest number of votes for President, shall be the President, if such
number be a majority of the whole number of Electors appointed; and if no person have such majority, then
from the persons having the highest numbers not exceeding three on the list of those voted for as President,
the House of Representatives shall choose immediately, by ballot, the President. But in choosing the
President, the votes shall be taken by states, the representation from each state having one vote; a quorum for
this purpose shall consist of a member or members from two thirds of the states, and a majority of all the
states shall be necessary to a choice. And if the House of Representatives shall not choose a President
whenever the right of choice shall devolve upon them, before the fourth day of March next following, then the
Vice-President shall act as President, as in the case of the death or other constitutional disability of the

President.[7]
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The person having the greatest number of votes as Vice-President, shall be the Vice-President, if such
number be a majority of the whole number of Electors appointed, and if no person have a majority, then from
the two highest numbers on the list, the Senate shall choose the Vice-President; a quorum for the purpose
shall consist of two thirds of the whole number of Senators, and a majority of the whole number shall be
necessary to a choice. But no person constitutionally ineligible to the office of President shall be eligible to
that of Vice-President of the United States.
 
Amendment XIII

 
Section 1. Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party

shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.
 

Section 2. Congress shall have power to enforce this article by appropriate legislation.
 
Amendment XIV

 
Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are

citizens of the United States and of the State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.
 

Section 2. Representatives shall be apportioned among the several States according to their respective
numbers, counting the whole number of persons in each State, excluding Indians not taxed. But when the
right to vote at any election for the choice of electors for President and Vice President of the United States,
Representatives in Congress, the Executive and Judicial officers of a State, or the members of the Legislature
thereof, is denied to any of the male inhabitants of such State, being twenty-one years of age, and citizens of
the United States, or in any way abridged, except for participation in rebellion, or other crime, the basis of
representation therein shall be reduced in the proportion which the number of such male citizens shall bear to
the whole number of male citizens twenty-one years of age in such State.
 

Section 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice
President, or hold any office, civil or military, under the United States, or under any State, who, having
previously taken an oath, as a member of Congress, or as an officer of the United States, or as a member of
any State legislature, or as an executive or judicial officer of any State, to support the Constitution of the
United States, shall have engaged in insurrection or rebellion against the same, or given aid or comfort to the
enemies thereof. But Congress may by a vote of two thirds of each House, remove such disability.
 

Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred
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for payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be
questioned. But neither the United States nor any State shall assume or pay any debt or obligation incurred in
aid of insurrection or rebellion against the United States, or any claim for the loss or emancipation of any
slave; but all such debts, obligations and claims shall be held illegal and void.
 

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this
article.
 
Amendment XV

 
Section 1. The right of citizens of the United States to vote shall not be denied or abridged by the United

States or by any State on account of race, color, or previous condition of servitude.
 

Section 2. The Congress shall have power to enforce this article by appropriate legislation.
 
Amendment XVI

The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without
apportionment among the several States, and without regard to any census or enumeration.
 
Amendment XVII

The Senate of the United States shall be composed of two Senators from each State, elected by the people
thereof, for six years; and each Senator shall have one vote. The electors in each State shall have the
qualifications requisite for electors of the most numerous branch of the State legislatures.

When vacancies happen in the representation of any State in the Senate, the executive authority of such
State shall issue writs of election to fill such vacancies: Provided, That the legislature of any State may
empower the executive thereof to make temporary appointments until the people fill the vacancies by election
as the legislature may direct.

This amendment shall not be so construed as to affect the election or term of any Senator chosen before it
becomes valid as part of the Constitution.
 

Amendment XVIII[8]

 
Section 1. After one year from the ratification of this article the manufacture, sale, or transportation of

intoxicating liquors within, the importation thereof into, or the exportation thereof from the United States
and all territory subject to the jurisdiction thereof for beverage purposes is hereby prohibited.
 

Section 2. The Congress and the several States shall have concurrent power to enforce this article by
appropriate legislation.
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Section 3. This article shall be inoperative unless it shall have been ratified as an amendment to the

Constitution by the legislatures of the several States, as provided in the Constitution, within seven years from
the date of the submission hereof to the States by the Congress.
 
Amendment XIX

The right of citizens of the United States to vote shall not be denied or abridged by the United States or
by any State on account of sex.

Congress shall have power to enforce this article by appropriate legislation.
 
Amendment XX

 
Section 1. The terms of the President and Vice President shall end at noon on the 20th day of January, and

the terms of Senators and Representatives at noon on the 3d day of January, of the years in which such terms
would have ended if this article had not been ratified; and the terms of their successors shall then begin.
 

Section 2. The Congress shall assemble at least once in every year, and such meeting shall begin at noon on
the 3d day of January, unless they shall by law appoint a different day.
 

Section 3. If, at the time fixed for the beginning of the term of the President, the President elect shall have
died, the Vice President elect shall become President. If a President shall not have been chosen before the
time fixed for the beginning of his term, or if the President elect shall have failed to qualify, then the Vice
President elect shall act as President until a President shall have qualified; and the Congress may by law
provide for the case wherein neither a President elect nor a Vice President elect shall have qualified, declaring
who shall then act as President, or the manner in which one who is to act shall be selected, and such person
shall act accordingly until a President or Vice President shall have qualified.
 

Section 4. The Congress may by law provide for the case of the death of any of the persons from whom the
House of Representatives may choose a President whenever the right of choice shall have devolved upon
them, and for the case of the death of any of the persons from whom the Senate may choose a Vice President
whenever the right of choice shall have devolved upon them.
 

Section 5. Sections 1 and 2 shall take effect on the 15th day of October following the ratification of this
article.
 

Section 6. This article shall be inoperative unless it shall have been ratified as an amendment to the
Constitution by the legislatures of three fourths of the several States within seven years from the date of its
submission.
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Amendment XXI

Section 1. The eighteenth article of amendment to the Constitution of the United States is hereby
repealed.
 

Section 2. The transportation or importation into any State, Territory, or possession of the United States
for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited.
 

Section 3. This article shall be inoperative unless it shall have been ratified as an amendment to the
Constitution by conventions in the several States, as provided in the Constitution, within seven years from the
date of the submission hereof to the States by the Congress.
 
Amendment XXII

Section 1. No person shall be elected to the office of the President more than twice, and no person who has
held the office of President, or acted as President, for more than two years of a term to which some other
person was elected President shall be elected to the office of the President more than once.

But this Article shall not apply to any person holding the office of President when this Article was
proposed by the Congress, and shall not prevent any person who may be holding the office of President, or
acting as President, during the term within which this Article becomes operative from holding the office of
President or acting as President during the remainder of such term.
 

Section 2. This article shall be inoperative unless it shall have been ratified as an amendment to the
Constitution by the legislatures of three fourths of the several States within seven years from the date of its
submission to the States by the Congress.
 
Amendment XXIII

Section 1. The District constituting the seat of Government of the United States shall appoint in such
manner as the Congress may direct:

A number of electors of President and Vice President equal to the whole number of Senators and
Representatives in Congress to which the District would be entitled if it were a State, but in no event more
than the least populous State; they shall be in addition to those appointed by the States, but they shall be
considered, for the purposes of the election of President and Vice President, to be electors appointed by a
State; and they shall meet in the District and perform such duties as provided by the twelfth article of
amendment.
 

Section 2. The Congress shall have power to enforce this article by appropriate legislation.
 
Amendment XXIV

Section 1. The right of citizens of the United States to vote in any primary or other election for President
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or Vice President, for electors for President or Vice President, or for Senator or Representative in Congress,

shall not be denied or abridged by the United States or any State by reason of failure to pay any poll tax or
other tax.
 

Section 2. The Congress shall have power to enforce this article by appropriate legislation.
 
Amendment XXV

Section 1. In case of the removal of the President from office or of his death or resignation, the Vice
President shall become President.
 

Section 2. Whenever there is a vacancy in the office of the Vice President, the President shall nominate a
Vice President who shall take office upon confirmation by a majority vote of both Houses of Congress.
 

Section 3. Whenever the President transmits to the President pro tempore of the Senate and the Speaker
of the House of Representatives his written declaration that he is unable to discharge the powers and duties of
his office, and until he transmits to them a written declaration to the contrary, such powers and duties shall be
discharged by the Vice President as Acting President.
 

Section 4. Whenever the Vice President and a majority of either the principal officers of the executive
departments or of such other body as Congress may by law provide, transmit to the President pro tempore of
the Senate and the Speaker of the House of Representatives their written declaration that the President is
unable to discharge the powers and duties of his office, the Vice President shall immediately assume the
powers and duties of the office as Acting President.

Thereafter, when the President transmits to the President pro tempore of the Senate and the Speaker of
the House of Representatives his written declaration that no inability exists, he shall resume the powers and
duties of his office unless the Vice President and a majority of either the principal officers of the executive
department or of such other body as Congress may by law provide, transmit within four days to the President
pro tempore of the Senate and the Speaker of the House of Representatives their written declaration that the
President is unable to discharge the powers and duties of his office. Thereupon Congress shall decide the
issue, assembling within forty-eight hours for that purpose if not in session. If the Congress, within twenty-
one days after receipt of the latter written declaration, or, if Congress is not in session, within twenty-one days
after Congress is required to assemble, determines by two thirds vote of both Houses that the President is
unable to discharge the powers and duties of his office, the Vice President shall continue to discharge the
same as Acting President; otherwise, the President shall resume the powers and duties of his office.
 
Amendment XXVI

Section 1. The right of citizens of the United States, who are eighteen years of age or older, to vote shall
not be denied or abridged by the United States or by any State on account of age.
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Section 2. The Congress shall have power to enforce this article by appropriate legislation.
 

Amendment XXVII[9]

No law, varying the compensation for the services of the Senators and Representatives, shall take effect,
until an election of Representatives shall have intervened.

 

1 [Changed by Section 2 of the Fourteenth Amendment.—EDS.]

2 [Changed by Section 1 of the Seventeenth Amendment.—EDS.]

3 [Changed by Section 2 of the Seventeenth Amendment.—EDS.]

4 [Changed by Section 2 of the Twentieth Amendment.—EDS.]

5 [Superseded by the Twelfth Amendment.—EDS.]

6 [Modified by the Twenty-Fifth Amendment.—EDS.]

7 [Superseded by Section 3 of the Twentieth Amendment.—EDS.]

8 [Repealed by the Twenty-First Amendment.—EDS.]

9 [This amendment, first proposed in 1789, was not ratified by the necessary 39 states until May 1992. Given the extraordinarily long time
taken to ratify it, there is a controversy over its validity, but the Archivist of the United States certified it on May 19, 1992.—EDS.]
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Part I.   Organization of Courts

Chapter 1.   Supreme Court

§1.   NUMBER OF JUSTICES; QUORUM

The Supreme Court of the United States shall consist of a Chief Justice of the United States and eight
associate justices, any six of whom shall constitute a quorum.
 

§2.   TERMS OF COURT

The Supreme Court shall hold at the seat of government a term of court commencing on the first Monday
in October of each year and may hold such adjourned or special terms as may be necessary.
 

§4.   PRECEDENCE OF ASSOCIATE JUSTICES

Associate justices shall have precedence according to the seniority of their commissions. Justices whose
commissions bear the same date shall have precedence according to seniority in age.
 

Chapter 3.   Court of Appeals

§41.   NUMBER AND COMPOSITION OF CIRCUITS

The thirteen judicial circuits of the United States are constituted as follows:
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§43.   CREATION AND COMPOSITION OF COURTS

(a) There shall be in each circuit a court of appeals, which shall be a court of record, known as the United
States Court of Appeals for the circuit.

(b) Each court of appeals shall consist of the circuit judges of the circuit in regular active service. The
circuit justice and justices or judges designated or assigned shall also be competent to sit as judges of the court.
 

§44.   APPOINTMENT, TENURE, RESIDENCE AND SALARY OF CIRCUIT JUDGES

(a) The President shall appoint, by and with the advice and consent of the Senate, circuit judges for the
several circuits as follows:
 

 

 
(b) Circuit judges shall hold office during good behavior.
(c) Except in the District of Columbia, each circuit judge shall be a resident of the circuit for which
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appointed at the time of his appointment and thereafter while in active service. While in active service, each

circuit judge of the Federal judicial circuit appointed after the effective date of the Federal Courts
Improvement Act of 1982, and the chief judge of the Federal judicial circuit, whenever appointed, shall reside
within fifty miles of the District of Columbia. In each circuit (other than the Federal judicial circuit) there
shall be at least one circuit judge in regular active service appointed from the residents of each state in that
circuit.

(d) Each circuit judge shall receive a salary at an annual rate determined under section 225 of the Federal
Salary Act of 1967 (2 U.S.C. 351-361), as adjusted by section 461 of this title.
 

Chapter 5.   District Courts

§132.   CREATION AND COMPOSITION OF DISTRICT COURTS

(a) There shall be in each judicial district a district court which shall be a court of record known as the
United States District Court for the district.

(b) Each district court shall consist of the district judge or judges for the district in regular active service.
Justices or judges designated or assigned shall be competent to sit as judges of the court.

(c) Except as otherwise provided by law, or rule or order of court, the judicial power of a district court with
respect to any action, suit or proceeding may be exercised by a single judge, who may preside alone and hold a
regular or special session of court at the same time other sessions are held by other judges.
 

§133.   APPOINTMENT AND NUMBER OF DISTRICT JUDGES

(a) The President shall appoint, by and with the advice and consent of the Senate, district judges for the
several judicial districts, as follows:
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(b)(1) In any case in which a judge of the United States (other than a senior judge) assumes the duties of a
full-time office of Federal judicial administration, the President shall appoint, by and with the advice and
consent of the Senate, an additional judge for the court on which such judge serves. If the judge who assumes
the duties of such full-time office leaves that office and resumes the duties as an active judge of the court, then
the President shall not appoint a judge to fill the first vacancy which occurs thereafter in that court.

(2) For purposes of paragraph (1), the term “office of Federal judicial administration” means a position as
Director of the Federal Judicial Center, Director of the Administrative Office of the United States Courts, or
Counselor to the Chief Justice.
 

§144.   BIAS OR PREJUDICE OF JUDGE

Whenever a party to any proceeding in a district court makes and files a timely and sufficient affidavit that
the judge before whom the matter is pending has a personal bias or prejudice either against him or in favor of
any adverse party, such judge shall proceed no further therein, but another judge shall be assigned to hear such
proceeding.

The affidavit shall state the facts and the reasons for the belief that bias or prejudice exists, and shall be
filed not less than ten days before the beginning of the term at which the proceeding is to be heard, or good
cause shall be shown for failure to file it within such time. A party may file only one such affidavit in any case.
It shall be accompanied by a certificate of counsel of record stating that it is made in good faith.
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Chapter 15.   Conferences and Councils of Judges

§331.   JUDICIAL CONFERENCE OF THE UNITED STATES

The Chief Justice of the United States shall summon annually the chief judge of each judicial circuit, the
chief judge of the Court of International Trade, and a district judge from each judicial circuit to a conference
at such time and place in the United States as he may designate. He shall preside at such conference which
shall be known as the Judicial Conference of the United States. Special sessions of the Conference may be
called by the Chief Justice at such times and places as he may designate.

The district judge to be summoned from each judicial circuit shall be chosen by the circuit and district
judges of the circuit and shall serve as a member of the Judicial Conference of the United States for a term of
not less than 3 successive years nor more than 5 successive years, as established by majority vote of all circuit
and district judges of the circuit. A district judge serving as a member of the Judicial Conference may be either
a judge in regular active service or a judge retired from regular active service under section 371(b) of this title.

If the chief judge of any circuit, the chief judge of the Court of International Trade, or the district judge
chosen by the judges of the circuit is unable to attend, the Chief Justice may summon any other circuit or
district judge from such circuit or any other judge of the Court of International Trade, as the case may be.
Every judge summoned shall attend and, unless excused by the Chief Justice, shall remain throughout the
sessions of the conference and advise as to the needs of his circuit or court and as to any matters in respect of
which the administration of justice in the courts of the United States may be improved.

The Conference shall make a comprehensive survey of the condition of business in the courts of the
United States and prepare plans for assignment of judges to or from circuits or districts where necessary. It
shall also submit suggestions and recommendations to the various courts to promote uniformity of
management procedures and the expeditious conduct of court business. The Conference is authorized to
exercise the authority provided in chapter 16 of this title as the Conference, or through a standing committee.
If the Conference elects to establish a standing committee, it shall be appointed by the Chief Justice and all
petitions for review shall be reviewed by that committee. The Conference or the standing committee may
hold hearings, take sworn testimony, issue subpoenas and subpoenas duces tecum, and make necessary and
appropriate orders in the exercise of its authority. Subpoenas and subpoenas duces tecum shall be issued by the
clerk of the Supreme Court or by the clerk of any court of appeals, at the direction of the Chief Justice or his
designee and under the seal of the court, and shall be served in the manner provided in rule 45(c) of the
Federal Rules of Civil Procedure for subpoenas and subpoenas duces tecum issued on behalf of the United
States or an officer or any agency thereof. The Conference may also prescribe and modify rules for the exercise
of the authority provided in chapter 16 of this title. All judicial officers and employees of the United States
shall promptly carry into effect all orders of the Judicial Conference or the standing committee established
pursuant to this section.

The Conference shall also carry on a continuous study of the operation and effect of the general rules of
practice and procedure now or hereafter in use as prescribed by the Supreme Court for the other courts of the
United States pursuant to law. Such changes in and additions to those rules as the Conference may deem
desirable to promote simplicity in procedure, fairness in administration, the just determination of litigation,
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and the elimination of unjustifiable expense and delay shall be recommended by the Conference from time to
time to the Supreme Court for its consideration and adoption, modification or rejection, in accordance with
law.

The Judicial Conference shall review rules prescribed under section 2071 of this title by the courts, other
than the Supreme Court and the district courts, for consistency with Federal law. The Judicial Conference
may modify or abrogate any such rule so reviewed found inconsistent in the course of such a review.

The Attorney General shall, upon request of the Chief Justice, report to such Conference on matters
relating to the business of the several courts of the United States, with particular reference to cases to which
the United States is a party.

The Chief Justice shall submit to Congress an annual report of the proceedings of the Judicial Conference
and its recommendations for legislation.

The Judicial Conference shall consult with the Director of United States Marshals Service on a continuing
basis regarding the security requirements for the judicial branch of the United States Government, to ensure
that the views of the Judicial Conference regarding the security requirements for the judicial branch of the
Federal Government are taken into account when determining staffing levels, setting priorities for programs
regarding judicial security, and allocating judicial security resources. In this paragraph, the term “judicial
security” includes the security of buildings housing the judiciary, the personal security of judicial officers, the
assessment of threats made to judicial officers, and the protection of all other judicial personnel. The United
States Marshals Service retains final authority regarding security requirements for the judicial branch of the
Federal Government.
 

Chapter 16.   Complaints Against Judges and Judicial Discipline

§351.   COMPLAINTS; JUDGE DEFINED

(a) Filing of complaint by any person.—Any person alleging that a judge has engaged in conduct
prejudicial to the effective and expeditious administration of the business of the courts, or alleging that such
judge is unable to discharge all the duties of office by reason of mental or physical disability, may file with the
clerk of the court of appeals for the circuit a written complaint containing a brief statement of the facts
constituting such conduct.

(b) Identifying complaint by chief judge.—In the interests of the effective and expeditious administration
of the business of the courts and on the basis of information available to the chief judge of the circuit, the
chief judge may, by written order stating reasons therefor, identify a complaint for purposes of this chapter
and thereby dispense with filing of a written complaint.

(c) Transmittal of complaint.—Upon receipt of a complaint filed under subsection (a), the clerk shall
promptly transmit the complaint to the chief judge of the circuit, or, if the conduct complained of is that of
the chief judge, to that circuit judge in regular active service next senior in date of commission (hereafter, for
purposes of this chapter only, included in the term “chief judge”). The clerk shall simultaneously transmit a
copy of the complaint to the judge whose conduct is the subject of the complaint. The clerk shall also transmit
a copy of any complaint identified under subsection (b) to the judge whose conduct is the subject of the
complaint.
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(d) Definitions.—In this chapter—
(1) the term “judge” means a circuit judge, district judge, bankruptcy judge, or magistrate judge; and
(2) the term “complainant” means the person filing a complaint under subsection (a) of this section.

 
§352.   REVIEW OF COMPLAINT BY CHIEF JUDGE

(a) Expeditious review; limited inquiry.—The chief judge shall expeditiously review any complaint
received under section 351(a) or identified under section 351(b). In determining what action to take, the chief
judge may conduct a limited inquiry for the purpose of determining —

(1) whether appropriate corrective action has been or can be taken without the necessity for a formal
investigation; and

(2) whether the facts stated in the complaint are either plainly untrue or are incapable of being
established through investigation.
For this purpose, the chief judge may request the judge whose conduct is complained of to file a written

response to the complaint. Such response shall not be made available to the complainant unless authorized by
the judge filing the response. The chief judge or his or her designee may also communicate orally or in writing
with the complainant, the judge whose conduct is complained of, and any other person who may have
knowledge of the matter, and may review any transcripts or other relevant documents. The chief judge shall
not undertake to make findings of fact about any matter that is reasonably in dispute.

(b) Action by chief judge following review.—After expeditiously reviewing a complaint under subsection
(a), the chief judge, by written order stating his or her reasons, may —

(1) dismiss the complaint —
(A) if the chief judge finds the complaint to be—

(i) not in conformity with section 351(a);
(ii) directly related to the merits of a decision or procedural ruling; or
(iii) frivolous, lacking sufficient evidence to raise an inference that misconduct has occurred, or

containing allegations which are incapable of being established through investigation; or
(B) when a limited inquiry conducted under subsection (a) demonstrates that the allegations in the

complaint lack any factual foundation or are conclusively refuted by objective evidence; or
(2) conclude the proceeding if the chief judge finds that appropriate corrective action has been taken or

that action on the complaint is no longer necessary because of intervening events.
The chief judge shall transmit copies of the written order to the complainant and to the judge whose

conduct is the subject of the complaint.
(c) Review of orders of chief judge.—A complainant or judge aggrieved by a final order of the chief judge

under this section may petition the judicial council of the circuit for review thereof. The denial of a petition
for review of the chief judge's order shall be final and conclusive and shall not be judicially reviewable on
appeal or otherwise.

(d) Referral of petitions for review to panels of the judicial council.—Each judicial council may, pursuant
to rules prescribed under section 358, refer a petition for review filed under subsection (c) to a panel of no
fewer than 5 members of the council, at least 2 of whom shall be district judges.
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§353.   SPECIAL COMMITTEES

(a) Appointment.—If the chief judge does not enter an order under section 352(b), the chief judge shall
promptly—

(1) appoint himself or herself and equal numbers of circuit and district judges of the circuit to a special
committee to investigate the facts and allegations contained in the complaint;

(2) certify the complaint and any other documents pertaining thereto to each member of such committee;
and

(3) provide written notice to the complainant and the judge whose conduct is the subject of the complaint
of the action taken under this subsection.

(b) Change in status or death of judges.—A judge appointed to a special committee under subsection (a)
may continue to serve on that committee after becoming a senior judge or, in the case of the chief judge of the
circuit, after his or her term as chief judge terminates under subsection (a)(3) or (c) of section 45. If a judge
appointed to a committee under subsection (a) dies, or retires from office under section 371(a), while serving
on the committee, the chief judge of the circuit may appoint another circuit or district judge, as the case may
be, to the committee.

(c) Investigation by special committee.—Each committee appointed under subsection (a) shall conduct an
investigation as extensive as it considers necessary, and shall expeditiously file a comprehensive written report
thereon with the judicial council of the circuit. Such report shall present both the findings of the investigation
and the committee's recommendations for necessary and appropriate action by the judicial council of the
circuit.
 

§354.   ACTION BY JUDICIAL COUNCIL

(a) Actions upon receipt of report.—
(1) Actions.—The judicial council of a circuit, upon receipt of a report filed under section 353(c)—

(A) may conduct any additional investigation which it considers to be necessary;
(B) may dismiss the complaint; and
(C) if the complaint is not dismissed, shall take such action as is appropriate to assure the effective and

expeditious administration of the business of the courts within the circuit.
(2) Description of possible actions if complaint not dismissed.—

(A) In general.—Action by the judicial council under paragraph (1)(C) may include —
(i) ordering that, on a temporary basis for a time certain, no further cases be assigned to the judge

whose conduct is the subject of a complaint;
(ii) censuring or reprimanding such judge by means of private communication; and
(iii) censuring or reprimanding such judge by means of public announcement.

(B) For Article III judges.—If the conduct of a judge appointed to hold office during good behavior is
the subject of the complaint, action by the judicial council under paragraph (1)(C) may include —

(i) certifying disability of the judge pursuant to the procedures and standards provided under
section 372(b); and
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(ii) requesting that the judge voluntarily retire, with the provision that the length of service
requirements under section 371 of this title shall not apply.
(C) For magistrate judges.—If the conduct of a magistrate judge is the subject of the complaint, action

by the judicial council under paragraph (1)(C) may include directing the chief judge of the district of the
magistrate judge to take such action as the judicial council considers appropriate.
(3) Limitations on judicial council regarding removals.—

(A) Article III judges.—Under no circumstances may the judicial council order removal from office of
any judge appointed to hold office during good behavior.

(B) Magistrate and bankruptcy judges.—Any removal of a magistrate judge under this subsection shall
be in accordance with section 631 and any removal of a bankruptcy judge shall be in accordance with
section 152.
(4) Notice of action to judge.—The judicial council shall immediately provide written notice to the

complainant and to the judge whose conduct is the subject of the complaint of the action taken under this
subsection.

(b) Referral to Judicial Conference.—
(1) In general.—In addition to the authority granted under subsection (a), the judicial council may, in

its discretion, refer any complaint under section 351, together with the record of any associated
proceedings and its recommendations for appropriate action, to the Judicial Conference of the United
States.

(2) Special circumstances.—In any case in which the judicial council determines, on the basis of a
complaint and an investigation under this chapter, or on the basis of information otherwise available to the
judicial council, that a judge appointed to hold office during good behavior may have engaged in conduct
—

(A) which might constitute one or more grounds for impeachment under article II of the
Constitution, or

(B) which, in the interest of justice, is not amenable to resolution by the judicial council, the
judicial council shall promptly certify such determination, together with any complaint and a record of
any associated proceedings, to the Judicial Conference of the United States.

(3) Notice to complainant and judge.—A judicial council acting under authority of this subsection shall,
unless contrary to the interests of justice, immediately submit written notice to the complainant and to the
judge whose conduct is the subject of the action taken under this subsection.
 

§355.   ACTION BY JUDICIAL CONFERENCE

(a) In general.—Upon referral or certification of any matter under section 354(b), the Judicial Conference,
after consideration of the prior proceedings and such additional investigation as it considers appropriate, shall
by majority vote take such action, as described in section 354(a)(1)(C) and (2), as it considers appropriate.

(b) If impeachment warranted.—
(1) In general.—If the Judicial Conference concurs in the determination of the judicial council, or

makes its own determination, that consideration of impeachment may be warranted, it shall so certify and
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transmit the determination and the record of proceedings to the House of Representatives for whatever
action the House of Representatives considers to be necessary. Upon receipt of the determination and
record of proceedings in the House of Representatives, the Clerk of the House of Representatives shall
make available to the public the determination and any reasons for the determination.

(2) In case of felony conviction.—If a judge has been convicted of a felony under State or Federal law
and has exhausted all means of obtaining direct review of the conviction, or the time for seeking further
direct review of the conviction has passed and no such review has been sought, the Judicial Conference
may, by majority vote and without referral or certification under section 354(b), transmit to the House of
Representatives a determination that consideration of impeachment may be warranted, together with
appropriate court records, for whatever action the House of Representatives considers to be necessary.

 
§356.   SUBPOENA POWER

(a) Judicial councils and special committees.—In conducting any investigation under this chapter, the
judicial council, or a special committee appointed under section 353, shall have full subpoena powers as
provided in section 332(d).

(b) Judicial Conference and standing committees.—In conducting any investigation under this chapter,
the Judicial Conference, or a standing committee appointed by the Chief Justice under section 331, shall have
full subpoena powers as provided in that section.
 

§357.   REVIEW OF ORDERS AND ACTIONS

(a) Review of action of judicial council.—A complainant or judge aggrieved by an action of the judicial
council under section 354 may petition the Judicial Conference of the United States for review thereof.

(b) Action of Judicial Conference.—The Judicial Conference, or the standing committee established
under section 331, may grant a petition filed by a complainant or judge under subsection (a).

(c) No judicial review.—Except as expressly provided in this section and section 352(c), all orders and
determinations, including denials of petitions for review, shall be final and conclusive and shall not be
judicially reviewable on appeal or otherwise.
 

§358.   RULES

(a) In general.—Each judicial council and the Judicial Conference may prescribe such rules for the
conduct of proceedings under this chapter, including the processing of petitions for review, as each considers
to be appropriate.

(b) Required provisions.—Rules prescribed under subsection (a) shall contain provisions requiring that —
(1) adequate prior notice of any investigation be given in writing to the judge whose conduct is the

subject of a complaint under this chapter;
(2) the judge whose conduct is the subject of a complaint under this chapter be afforded an

opportunity to appear (in person or by counsel) at proceedings conducted by the investigating panel, to
present oral and documentary evidence, to compel the attendance of witnesses or the production of
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documents, to cross-examine witnesses, and to present argument orally or in writing; and
(3) the complainant be afforded an opportunity to appear at proceedings conducted by the

investigating panel, if the panel concludes that the complainant could offer substantial information.
(c) Procedures.—Any rule prescribed under this section shall be made or amended only after giving

appropriate public notice and an opportunity for comment. Any such rule shall be a matter of public record,
and any such rule promulgated by a judicial council may be modified by the Judicial Conference. No rule
promulgated under this section may limit the period of time within which a person may file a complaint under
this chapter.
 

§359.   RESTRICTIONS

(a) Restriction on individuals who are subject of investigation.—No judge whose conduct is the subject of
an investigation under this chapter shall serve upon a special committee appointed under section 353, upon a
judicial council, upon the Judicial Conference, or upon the standing committee established under section 331,
until all proceedings under this chapter relating to such investigation have been finally terminated.

(b) Amicus curiae.—No person shall be granted the right to intervene or to appear as amicus curiae in any
proceeding before a judicial council or the Judicial Conference under this chapter.
 

§360.   DISCLOSURE OF INFORMATION

(a) Confidentiality of proceedings.—Except as provided in section 355, all papers, documents, and records
of proceedings related to investigations conducted under this chapter shall be confidential and shall not be
disclosed by any person in any proceeding except to the extent that—

(1) the judicial council of the circuit in its discretion releases a copy of a report of a special committee
under section 353(c) to the complainant whose complaint initiated the investigation by that special
committee and to the judge whose conduct is the subject of the complaint;

(2) the judicial council of the circuit, the Judicial Conference of the United States, or the Senate or the
House of Representatives by resolution, releases any such material which is believed necessary to an
impeachment investigation or trial of a judge under article I of the Constitution; or

(3) such disclosure is authorized in writing by the judge who is the subject of the complaint and by the
chief judge of the circuit, the Chief Justice, or the chairman of the standing committee established under
section 331.
(b) Public availability of written orders.—Each written order to implement any action under section

354(a)(1)(C), which is issued by a judicial council, the Judicial Conference, or the standing committee
established under section 331, shall be made available to the public through the appropriate clerk's office of
the court of appeals for the circuit. Unless contrary to the interests of justice, each such order shall be
accompanied by written reasons therefor.
 

§364.   EFFECT OF FELONY CONVICTION

In the case of any judge or judge of a court referred to in section 363 who is convicted of a felony under
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State or Federal law and has exhausted all means of obtaining direct review of the conviction, or the time for
seeking further direct review of the conviction has passed and no such review has been sought, the following
shall apply:

(1) The judge shall not hear or decide cases unless the judicial council of the circuit (or, in the case of a
judge of a court referred to in section 363, that court) determines otherwise.

(2) Any service as such judge or judge of a court referred to in section 363, after the conviction is final
and all time for filing appeals thereof has expired, shall not be included for purposes of determining years
of service under section 371(c), 377, or 178 of this title or creditable service under subchapter III of
chapter 83, or chapter 84, of title 5.

 
Chapter 21.   General Provisions Applicable to Courts and Judges

§454.   PRACTICE OF LAW BY JUSTICES AND JUDGES

Any justice or judge appointed under the authority of the United States who engages in the practice of law
is guilty of a high misdemeanor.
 

§455.   DISQUALIFICATION OF JUSTICE, MAGISTRATE JUDGE

(a) Any justice, judge or magistrate judge of the United States shall disqualify himself in any proceeding in
which his impartiality might reasonably be questioned.

(b) He shall also disqualify himself in the following circumstances:
(1) Where he has a personal bias or prejudice concerning a party, or personal knowledge of disputed

evidentiary facts concerning the proceeding;
(2) Where in private practice he served as lawyer in the matter in controversy, or a lawyer with whom

he previously practiced law served during such association as a lawyer concerning the matter, or the judge
or such lawyer has been a material witness concerning it;

(3) Where he has served in governmental employment and in such capacity participated as counsel,
adviser or material witness concerning the proceeding or expressed an opinion concerning the merits of
the particular case in controversy;

(4) He knows that he, individually or as a fiduciary, or his spouse or minor child residing in his
household, has a financial interest in the subject matter in controversy or in a party to the proceeding, or
any other interest that could be substantially affected by the outcome of the proceeding;

(5) He or his spouse, or a person within the third degree of relationship to either of them, or the
spouse of such a person:

(i) Is a party to the proceeding, or an officer, director, or trustee of a party;
(ii) Is acting as a lawyer in the proceeding;
(iii) Is known by the judge to have an interest that could be substantially affected by the outcome

of the proceeding;
(iv) Is to the judge's knowledge likely to be a material witness in the proceeding.

(c) A judge should inform himself about his personal and fiduciary financial interests, and make a
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reasonable effort to inform himself about the personal financial interests of his spouse and minor children
residing in his household.

(d) For the purposes of this section the following words or phrases shall have the meaning indicated:
(1) “proceeding” includes pretrial, trial, appellate review, or other stages of litigation;
(2) the degree of relationship is calculated according to the civil law system;
(3) “fiduciary” includes such relationships as executor, administrator, trustee, and guardian;
(4) “financial interest” means ownership of a legal or equitable interest, however small, or a

relationship as director, adviser, or other active participant in the affairs of a party, except that:
(i) Ownership in a mutual or common investment fund that holds securities is not a “financial

interest” in such securities unless the judge participates in the management of the fund;
(ii) An office in an educational, religious, charitable, fraternal, or civic organization is not a

“financial interest” in securities held by the organization;
(iii) The proprietary interest of a policyholder in a mutual insurance company, of a depositor in a

mutual savings association, or a similar proprietary interest, is a “financial interest” in the organization
only if the outcome of the proceeding could substantially affect the value of the interest;

(iv) Ownership of government securities is a “financial interest” in the issuer only if the outcome of
the proceeding could substantially affect the value of the securities.

(e) No justice, judge, or magistrate judge shall accept from the parties to the proceedings a waiver of any
ground for disqualification enumerated in subsection (b). Where the ground for disqualification arises only
under subsection (a), waiver may be accepted provided it is preceded by a full disclosure on the record of the
basis for disqualification.

(f) Notwithstanding the preceding provisions of this section, if any justice, judge, magistrate judge, or
bankruptcy judge to whom a matter has been assigned would be disqualified, after substantial judicial time has
been devoted to the matter, because of the appearance or discovery, after the matter was assigned to him or
her, that he or she individually or as a fiduciary, or his or her spouse or minor child residing in his or her
household, has a financial interest in a party (other than an interest that could be substantially affected by the
outcome), disqualification is not required if the justice, judge, magistrate judge, bankruptcy judge, spouse or
minor child, as the case may be, divests himself or herself of the interest that provides the grounds for the
disqualification.
 

Chapter 23.   Civil Justice Expense and Delay Reduction Plans

§471.   REQUIREMENT FOR A DISTRICT COURT CIVIL JUSTICE EXPENSE AND DELAY REDUCTION PLAN

There shall be implemented by each United States district court, in accordance with this chapter, a civil
justice expense and delay reduction plan. The plan may be a plan developed by such district court or a model
plan developed by the Judicial Conference of the United States. The purposes of each plan are to facilitate
deliberate adjudication of civil cases on the merits, monitor discovery, improve litigation management, and
ensure just, speedy, and inexpensive resolutions of civil disputes.
 

§473.   CONTENT OF CIVIL JUSTICE EXPENSE AND DELAY REDUCTION PLANS
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(a) In formulating the provisions of its civil justice expense and delay reduction plan, each United States
district court, in consultation with an advisory group appointed under section 478 of this title, shall consider
and may include the following principles and guidelines of litigation management and cost and delay
reduction:

(1) systematic, differential treatment of civil cases that tailors the level of individualized and case
specific management to such criteria as case complexity, the amount of time reasonably needed to prepare
the case for trial, and the judicial and other resources required and available for the preparation and
disposition of the case;

(2) early and ongoing control of the pretrial process through involvement of a judicial officer in—
(A) assessing and planning the progress of a case;
(B) setting early, firm trial dates, such that the trial is scheduled to occur within eighteen months

of the filing of the complaint, unless a judicial officer certifies that—
(i) the demands of the case and its complexity make such a trial date incompatible with serving

the ends of justice; or
(ii) the trial cannot reasonably be held within such time because of the complexity of the case

or the number or complexity of pending criminal cases;
(C) controlling the extent of discovery and the time for completion of discovery, and ensuring

compliance with appropriate requested discovery in a timely fashion; and
(D) setting, at the earliest practicable time, deadlines for filing motions and a time framework for

their disposition;
(3) for all cases that the court or an individual judicial officer determines are complex and any other

appropriate cases, careful and deliberate monitoring through a discovery-case management conference or a
series of such conferences at which the presiding judicial officer—

(A) explores the parties' receptivity to, and the propriety of, settlement or proceeding with the
litigation;

(B) identifies or formulates the principal issues in contention and, in appropriate cases, provides for
the staged resolution or bifurcation of issues for trial consistent with Rule 42(b) of the Federal Rules of
Civil Procedure;

(C) prepares a discovery schedule and plan consistent with any presumptive time limits that a
district court may set for the completion of discovery and with any procedures a district court may
develop to—

(i) identify and limit the volume of discovery available to avoid unnecessary or unduly
burdensome or expensive discovery; and

(ii) phase discovery into two or more stages; and
(D) sets, at the earliest practicable time, deadlines for filing motions and a time framework for

their disposition;
(4) encouragement of cost-effective discovery through voluntary exchange of information among

litigants and their attorneys and through the use of cooperative discovery devices;
(5) conservation of judicial resources by prohibiting the consideration of discovery motions unless

accompanied by a certification that the moving party has made a reasonable and good faith effort to reach
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agreement with opposing counsel on the matters set forth in the motion; and
(6) authorization to refer appropriate cases to alternative dispute resolution programs that—

(A) have been designated for use in a district court; or
(B) the court may make available, including mediation, minitrial, and summary jury trial.

(b) In formulating the provisions of its civil justice expense and delay reduction plan, each United States
district court, in consultation with an advisory group appointed under section 478 of this title, shall consider
and may include the following litigation management and cost and delay reduction techniques:

(1) a requirement that counsel for each party to a case jointly present a discovery-case management
plan for the case at the initial pretrial conference, or explain the reasons for their failure to do so;

(2) a requirement that each party be represented at each pretrial conference by an attorney who has the
authority to bind that party regarding all matters previously identified by the court for discussion at the
conference and all reasonably related matters;

(3) a requirement that all requests for extensions of deadlines for completion of discovery or for
postponement of the trial be signed by the attorney and the party making the request;

(4) a neutral evaluation program for the presentation of the legal and factual basis of a case to a neutral
court representative selected by the court at a nonbinding conference conducted early in the litigation;

(5) a requirement that, upon notice by the court, representatives of the parties with authority to bind
them in settlement discussions be present or available by telephone during any settlement conference; and

(6) such other features as the district court considers appropriate after considering the
recommendations of the advisory group referred to in section 472(a) of this title.
(c) Nothing in a civil justice expense and delay reduction plan relating to the settlement authority

provisions of this section shall alter or conflict with the authority of the Attorney General to conduct litigation
on behalf of the United States, or any delegation of the Attorney General.
 
Part III.   Court Officers and Employees

Chapter 43.   United States Magistrate Judges

§631.   APPOINTMENT AND TENURE

(a) The judges of each United States district court and the district courts of the Virgin Islands, Guam, and
the Northern Mariana Islands shall appoint United States magistrate judges in such numbers and to serve at
such locations within the judicial districts as the Judicial Conference may determine under this chapter. In the
case of a magistrate judge appointed by the district court of the Virgin Islands, Guam, or the Northern
Mariana Islands, this chapter shall apply as though the court appointing such a magistrate judge were a
United States district court. Where there is more than one judge of a district court, the appointment, whether
an original appointment or a reappointment, shall be by the concurrence of a majority of all the judges of such
district court, and when there is no such concurrence, then by the chief judge. Where the conference deems it
desirable, a magistrate judge may be designated to serve in one or more districts adjoining the district for
which he is appointed. Such a designation shall be made by the concurrence of a majority of the judges of each
of the district courts involved and shall specify the duties to be performed by the magistrate judge in the
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adjoining district or districts.
(b) No individual may be appointed or reappointed to serve as a magistrate judge under this chapter

unless:
(1) He has been for at least five years a member in good standing of the bar of the highest court of a

State, the District of Columbia, the Commonwealth of Puerto Rico, the Territory of Guam, the
Commonwealth of the Northern Mariana Islands, or the Virgin Islands of the United States, except that
an individual who does not meet the bar membership requirements of this paragraph may be appointed
and serve as a part-time magistrate judge if the appointing court or courts and the conference find that no
qualified individual who is a member of the bar is available to serve at a specific location;

(2) He is determined by the appointing district court or courts to be competent to perform the duties
of the office;

(3) In the case of an individual appointed to serve in a national park, he resides within the exterior
boundaries of that park, or at some place reasonably adjacent thereto;

(4) He is not related by blood or marriage to a judge of the appointing court or courts at the time of
his initial appointment; and

(5) He is selected pursuant to standards and procedures promulgated by the Judicial Conference of the
United States. Such standards and procedures shall contain provision for public notice of all vacancies in
magistrate judge positions and for the establishment by the district courts of merit selection panels,
composed of residents of the individual judicial districts, to assist the courts in identifying and
recommending persons who are best qualified to fill such positions.
(c) A magistrate judge may hold no other civil or military office or employment under the United States:

Provided, however, That, with the approval of the conference, a part-time referee in bankruptcy or a clerk or
deputy clerk of a court of the United States may be appointed and serve as a part-time United States
magistrate judge, but the conference shall fix the aggregate amount of compensation to be received for
performing the duties of part-time magistrate judge and part-time referee in bankruptcy, clerk or deputy clerk:
And provided further, That retired officers and retired enlisted personnel of the Regular and Reserve
components of the Army, Navy, Air Force, Marine Corps, and Coast Guard, members of the Reserve
components of the Army, Navy, Air Force, Marine Corps, and Coast Guard, and members of the Army
National Guard of the United States, the Air National Guard of the United States, and the Naval Militia and
of the National Guard of a State, territory, or the District of Columbia, except the National Guard disbursing
officers who are on a full-time salary basis, may be appointed and serve as United States magistrate judges.

(d) Except as otherwise provided in sections 375 and 636(h) of this title, no individual may serve under
this chapter after having attained the age of seventy years: Provided, however, That upon a majority vote of all
the judges of the appointing court or courts, which is taken upon the magistrate judge's attaining age seventy
and upon each subsequent anniversary thereof, a magistrate judge who has attained the age of seventy years
may continue to serve and may be reappointed under this chapter.

(e) The appointment of any individual as a full-time magistrate judge shall be for a term of eight years,
and the appointment of any individuals as a part-time magistrate judge shall be for a term of four years, except
that the term of a full-time or part-time magistrate judge appointed under subsection (k) shall expire upon—

(1) the expiration of the absent magistrate judge's term,
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(2) the reinstatement of the absent magistrate judge in regular service in office as a magistrate judge,
(3) the failure of the absent magistrate judge to make timely application under subsection (j) of this

section for reinstatement in regular service in office as a magistrate judge after discharge or release from
military service,

(4) the death or resignation of the absent magistrate judge, or
(5) the removal from office of the absent magistrate judge pursuant to subsection (i) of this section,

whichever may first occur.
(f) Upon the expiration of his term, a magistrate judge may, by a majority vote of the judges of the

appointing district court or courts and with the approval of the judicial council of the circuit, continue to
perform the duties of his office until his successor is appointed, or for 180 days after the date of the expiration
of the magistrate judge's term, whichever is earlier.

(g) Each individual appointed as a magistrate judge under this section shall take the oath or affirmation
prescribed by section 453 of this title before performing the duties of his office.

(h) Each appointment made by a judge or judges of a district court shall be entered of record in such court,
and notice of such appointment shall be given at once by the clerk of that court to the Director.

(i) Removal of a magistrate judge during the term for which he is appointed shall be only for in
competency, misconduct, neglect of duty, or physical or mental disability, but a magistrate judge's office shall
be terminated if the conference determines that the services performed by his office are no longer needed.
Removal shall be by the judges of the district court for the judicial district in which the magistrate judge
serves; where there is more than one judge of a district court, removal shall not occur unless a majority of all
the judges of such court concur in the order of removal; and when there is a tie vote of the judges of the
district court on the question of the removal or retention in office of a magistrate judge, then removal shall be
only by a concurrence of a majority of all the judges of the council. In the case of a magistrate judge appointed
under the third sentence of subsection (a) of this section, removal shall not occur unless a majority of all the
judges of the appointing district courts concur in the order of removal; and where there is a tie vote on the
question of the removal or retention in office of a magistrate judge, then removal shall be only by a
concurrence of a majority of all the judges of the council or councils. Before any order or removal shall be
entered, a full specification of the charges shall be furnished to the magistrate judge, and he shall be accorded
by the judge or judges of the removing court, courts, council, or councils an opportunity to be heard on the
charges.

(j) Upon the grant by the appropriate district court or courts of a leave of absence to a magistrate judge
entitled to such relief under chapter 43 of title 38, such court or courts may proceed to appoint, in the manner
specified in subsection (a) of this section, another magistrate judge, qualified for appointment and service
under subsections (b), (c), and (d) of this section, who shall serve for the period specified in subsection (e) of
this section.

(k) A United States magistrate judge appointed under this chapter shall be exempt from the provisions of
subchapter I of chapter 63 of title 5.
 

§632.   CHARACTER OF SERVICE
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(a) Full-time United States magistrate judges may not engage in the practice of law, and may not engage
in any other business, occupation, or employment inconsistent with the expeditious, proper, and impartial
performance of their duties as judicial officers.

(b) Part-time United States magistrate judges shall render such service as judicial officers as is required by
law. While so serving they may engage in the practice of law, but may not serve as counsel in any criminal
action in any court of the United States, nor act in any capacity that is, under such regulations as the
conference may establish, inconsistent with the proper discharge of their office. Within such restrictions, they
may engage in any other business, occupation, or employment which is not inconsistent with the expeditious,
proper, and impartial performance of their duties as judicial officers.
 

§636.   JURISDICTION, POWERS, AND TEMPORARY ASSIGNMENT

(a) Each United States magistrate judge serving under this chapter shall have within the district in which
sessions are held by the court that appointed the magistrate judge, at other places where that court may
function, and elsewhere as authorized by law —

(1) all powers and duties conferred or imposed upon United States commissioners by law or by the
Rules of Criminal Procedure for the United States District Courts;

(2) the power to administer oaths and affirmations, issue orders pursuant to section 3142 of title 18
concerning release or detention of persons pending trial, and take acknowledgements, affidavits, and
depositions;

(3) the power to conduct trials under section 3401, title 18, United States Code, in conformity with
and subject to the limitations of that section;

(4) the power to enter a sentence for a petty offense; and
(5) the power to enter a sentence for a class A misdemeanor in a case in which the parties have

consented.
(b) (1) Notwithstanding any provision of law to the contrary—

(A) a judge may designate a magistrate judge to hear and determine any pretrial matter pending before
the court, except a motion for injunctive relief, for judgment on the pleadings, for summary judgment, to
dismiss or quash an indictment or information made by the defendant, to suppress evidence in a criminal
case, to dismiss or to permit maintenance of a class action, to dismiss for failure to state a claim upon
which relief can be granted, and to involuntarily dismiss an action. A judge of the court may reconsider
any pretrial matter under this subparagraph (A) where it has been shown that the magistrate judge's order
is clearly erroneous or contrary to law.

(B) a judge may also designate a magistrate judge to conduct hearings, including evidentiary hearings,
and to submit to a judge of the court proposed findings of fact and recommendations for the disposition,
by a judge of the court, of any motion excepted in subparagraph (A), of applications for posttrial relief
made by individuals convicted of criminal offenses and of prisoner petitions challenging conditions of
confinement.

(C) the magistrate judge shall file his proposed findings and recommendations under subparagraph (B)
with the court and a copy shall forthwith be mailed to all parties.
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Within fourteen days after being served with a copy, any party may serve and file written objections to such proposed findings and
recommendations as provided by rules of court. A judge of the court shall make a de novo determination of those portions of the report or
specified proposed findings or recommendations to which objection is made. A judge of the court may accept, reject, or modify, in whole
or in part, the findings or recommendations made by the magistrate judge. The judge may also receive further evidence or recommit the
matter to the magistrate judge with instructions.

(2) A judge may designate a magistrate judge to serve as a special master pursuant to the applicable
provisions of this title and the Federal Rules of Civil Procedure for the United States district courts. A
judge may designate a magistrate judge to serve as a special master in any civil case, upon consent of the
parties, without regard to the provisions of rule 53(b) of the Federal Rules of Civil Procedure for the
United States district courts.

(3) A magistrate judge may be assigned such additional duties as are not inconsistent with the
Constitution and laws of the United States.

(4) Each district court shall establish rules pursuant to which the magistrate judges shall discharge
their duties.
(c) Notwithstanding any provision of law to the contrary—

(1) Upon the consent of the parties, a full-time United States magistrate judge or a part-time United
States magistrate judge who serves as a full-time judicial officer may conduct any or all proceedings in a
jury or nonjury civil matter and order the entry of judgment in the case, when specially designated to
exercise such jurisdiction by the district court or courts he serves. Upon the consent of the parties,
pursuant to their specific written request, any other part-time magistrate judge may exercise such
jurisdiction, if such magistrate judge meets the bar membership requirements set forth in section 631(b)(1)
and the chief judge of the district court certifies that a full-time magistrate judge is not reasonably
available in accordance with guidelines established by the judicial council of the circuit. When there is
more than one judge of a district court, designation under this paragraph shall be by the concurrence of a
majority of all the judges of such district court, and when there is no such concurrence, then by the chief
judge.

(2) If a magistrate judge is designated to exercise civil jurisdiction under paragraph (1) of this
subsection, the clerk of court shall, at the time the action is filed, notify the parties of the availability of a
magistrate judge to exercise such jurisdiction. The decision of the parties shall be communicated to the
clerk of court. Thereafter, either the district court judge or the magistrate judge may again advise the
parties of the availability of the magistrate judge, but in so doing, shall also advise the parties that they are
free to withhold consent without adverse substantive consequences. Rules of court for the reference of civil
matters to magistrate judges shall include procedures to protect the voluntariness of the parties' consent.

(3) Upon entry of judgment in any case referred under paragraph (1) of this subsection, an aggrieved
party may appeal directly to the appropriate United States court of appeals from the judgment of the
magistrate judge in the same manner as an appeal from any other judgment of a district court. The
consent of the parties allows a magistrate judge designated to exercise civil jurisdiction under paragraph (1)
of this subsection to direct the entry of a judgment of the district court in accordance with the Federal
Rules of Civil Procedure. Nothing in this paragraph shall be construed as a limitation of any party's right
to seek review by the Supreme Court of the United States.

(4) The court may, for good cause shown on its own motion, or under extraordinary circumstances
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shown by any party, vacate a reference of a civil matter to a magistrate judge under this subsection.
(5) The magistrate judge shall, subject to guidelines of the Judicial Conference, determine whether the

record taken pursuant to this section shall be taken by electronic sound recording, by a court reporter, or
by other means.
(d) The practice and procedure for the trial of cases before officers serving under this chapter shall

conform to rules promulgated by the Supreme Court pursuant to section 2072 of this title.
(e) Contempt authority. [omitted]

 
Chapter 44.   Alternative Dispute Resolution

§651.   AUTHORIZATION OF ALTERNATIVE DISPUTE RESOLUTION

(a) Definition.—For purposes of this chapter, an alternative dispute resolution process includes any
process or procedure, other than an adjudication by a presiding judge, in which a neutral third party
participates to assist in the resolution of issues in controversy, through processes such as early neutral
evaluation, mediation, minitrial, and arbitration as provided in sections 654 through 658.

(b) Authority.—Each United States district court shall authorize, by local rule adopted under section
2071(a), the use of alternative dispute resolution processes in all civil actions, including adversary proceedings
in bankruptcy, in accordance with this chapter, except that the use of arbitration may be authorized only as
provided in section 654. Each United States district court shall devise and implement its own alternative
dispute resolution program, by local rule adopted under section 2071(a), to encourage and promote the use of
alternative dispute resolution in its district.

(c) Existing alternative dispute resolution programs.—In those courts where an alternative dispute
resolution program is in place on the date of the enactment of the Alternative Dispute Resolution Act of
1998, the court shall examine the effectiveness of that program and adopt such improvements to the program
as are consistent with the provisions and purposes of this chapter [28 U.S.C.A. §651 et seq.].

(d) Administration of alternate dispute resolution programs.—Each United district court shall designate
an employee, or a judicial officer, who is knowledgeable in alternative dispute resolution practices and
processes to implement, administer, oversee, and evaluate the court's alternative dispute resolution program.
Such person may also be responsible for recruiting, screening, and training attorneys to serve as neutrals and
arbitrators in the court's alternative dispute resolution program.…
 

§652.   JURISDICTION

(a) Consideration of alternative dispute resolution in appropriate cases.—Notwithstanding any provision
of law to the contrary and except as provided in subsections (b) and (c), each district court shall, by local rule
adopted under section 2071(a), require that litigants in all civil cases consider the use of an alternative dispute
resolution process at an appropriate stage in the litigation. Each district court shall provide litigants in all civil
cases with at least one alternative dispute resolution process, including, but not limited to, mediation, early
neutral evaluation, minitrial, and arbitration as authorized in sections 654 through 658. Any district court that
elects to require the use of alternative dispute resolution in certain cases may do so only with respect to
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mediation, early neutral evaluation, and, if the parties consent, arbitration.
(b) Actions exempted from consideration of alternative dispute resolution.—Each district court may

exempt from the requirements of this section specific cases or categories of cases in which use of alternative
dispute resolution would not be appropriate. In defining these exemptions, each district court shall consult
with members of the bar, including the United States Attorney for that district.

(c) Authority of the Attorney General.—Nothing in this section shall alter or conflict with the authority
of the Attorney General to conduct litigation on behalf of the United States, with the authority of any Federal
agency authorized to conduct litigation in the United States courts, or with any delegation of litigation
authority by the Attorney General.

(d) Confidentiality provisions.—Until such time as rules are adopted under chapter 131 of this title [28
U.S.C.A. §2071 et seq.] providing for the confidentiality of alternative dispute resolution processes under this
chapter [28 U.S.C.A. §651 et seq.], each district court shall, by local rule adopted under section 2071(a),
provide for the confidentiality of the alternative dispute resolution processes and to prohibit disclosure of
confidential dispute resolution communications.
 

§653.   NEUTRALS

(a) Panel of neutrals.—Each district court that authorizes the use of alternative dispute resolution
processes shall adopt appropriate processes for making neutrals available for use by the parties for each
category of process offered. Each district court shall promulgate its own procedures and criteria for the
selection of neutrals on its panels.

(b) Qualifications and training.—Each person serving as a neutral in an alternative dispute resolution
process should be qualified and trained to serve as a neutral in the appropriate alternative dispute resolution
process. For this purpose, the district court may use, among others, magistrate judges who have been trained
to serve as neutrals in alternative dispute resolution processes, professional neutrals from the private sector,
and persons who have been trained to serve as neutrals in alternative dispute resolution processes. Until such
time as rules are adopted under chapter 131 of this title [28 U.S.C.A. §2071 et seq.] relating to the
disqualification of neutrals, each district court shall issue rules under section 2071(a) relating to the
disqualification of neutrals (including, where appropriate, disqualification under section 455 of this title, other
applicable law, and professional responsibility standards).
 

§654.   ARBITRATION

(a) Referral of actions to arbitration.—Notwithstanding any provision of law to the contrary and except as
provided in subsections (a), (b), and (c) of section 652 and subsection (d) of this section, a district court may
allow the referral to arbitration of any civil action (including any adversary proceeding in bankruptcy) pending
before it when the parties consent, except that referral to arbitration may not be made where—

(1) the action is based on an alleged violation of a right secured by the Constitution of the United
States;

(2) jurisdiction is based in whole or in part on section 1343 of this title; or
(3) the relief sought consists of money damages in an amount greater than $150,000.
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(b) Safeguards in consent cases.—Until such time as rules are adopted under chapter 131 of this title
relating to procedures described in this subsection, the district court shall, by local rule adopted under section
2071(a), establish procedures to ensure that any civil action in which arbitration by consent is allowed under
subsection (a)—

(1) consent to arbitration is freely and knowingly obtained; and
(2) no party or attorney is prejudiced for refusing to participate in arbitration.

(c) Presumptions.—For purposes of subsection (a)(3), a district court may presume damages are not in
excess of $150,000 unless counsel certifies that damages exceed such amount.

(d) Existing Programs.—Nothing in this chapter is deemed to affect any program in which arbitration is
conducted pursuant to section title IX of the Judicial Improvements and Access to Justice Act (Public Law
100-702), as amended by section 1 of Public Law 105-53.
 

§655.   ARBITRATORS

(a) Powers of arbitrators.—An arbitrator to whom an action is referred under section 654 shall have the
power, within the judicial district of the district court which referred the action to arbitration—

(1) to conduct arbitration hearings;
(2) to administer oaths and affirmations; and
(3) to make awards.

(b) Standards for certification.—Each district court that authorizes arbitration shall establish standards for
the certification of arbitrators and shall certify arbitrators to perform services in accordance with such
standards and this chapter. The standards shall include provisions requiring that any arbitrator—

(1) shall take the oath or affirmation described in section 453; and
(2) shall be subject to the disqualification rules under section 455.

(c) Immunity.—All individuals serving as arbitrators in an alternative dispute resolution program under
this chapter are performing quasi-judicial functions and are entitled to the immunities and protections that
the law accords to persons serving in such capacity.
 

§656.   SUBPOENAS

Rule 45 of the Federal Rules of Civil Procedure (relating to subpoenas) applies to subpoenas for the
attendance of witnesses and the production of documentary evidence at an arbitration hearing under this
chapter.
 

§657.   ARBITRATION AWARD AND JUDGMENT

(a) Filing and effect of arbitration award.—An arbitration award made by an arbitrator under this chapter,
along with proof of service of such award on the other party by the prevailing party or by the plaintiff, shall be
filed promptly after the arbitration hearing is concluded with the clerk of the district court that referred the
case to arbitration. Such award shall be entered as the judgment of the court after the time has expired for
requesting a trial de novo. The judgment so entered shall be subject to the same provisions of law and shall
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have the same force and effect as a judgment of the court in a civil action, except that the judgment shall not
be subject to review in any other court by appeal or otherwise.

(b) Sealing of arbitration award.—The district court shall provide, by local rule adopted under section
2071(a), that the contents of any arbitration award made under this chapter shall not be made known to any
judge who might be assigned to the case until the district court has entered final judgment in the action or the
action has otherwise terminated.

(c) Trial de novo of arbitration awards.—
(1) Time for filing demand.—Within 30 days after the filing of an arbitration award with a district

court under subsection (a), any party may file a written demand for a trial de novo in the district court.
(2) Action restored to court docket.—Upon a demand for a trial de novo, the action shall be restored

to the docket of the court and treated for all purposes as if it had not been referred to arbitration.
(3) Exclusion of evidence of arbitration.—The court shall not admit at the trial de novo any evidence

that there has been an arbitration proceeding, the nature or amount of any award, or any other matter
concerning the conduct of the arbitration proceeding, unless—

(A) the evidence would otherwise be admissible in the court under the Federal Rules of Evidence;
or

(B) the parties have otherwise stipulated.

 Part IV.   Jurisdiction and Venue

Chapter 81.   Supreme Court

§1251.   ORIGINAL JURISDICTION

(a) The Supreme Court shall have original and exclusive jurisdiction of all controversies between two or
more States.

(b) The Supreme Court shall have original but not exclusive jurisdiction of:
(1) All actions or proceedings to which ambassadors, other public ministers, consuls, or vice consuls of

foreign states are parties;
(2) All controversies between the United States and a State;
(3) All actions or proceedings by a State against the citizens of another State or against aliens.

 
§1252.   [REPEALED]

§1253.   DIRECT APPEALS FROM DECISIONS OF THREE-JUDGE COURTS

Except as otherwise provided by law, any party may appeal to the Supreme Court from an order granting
or denying, after notice and hearing, an interlocutory or permanent injunction in any civil action, suit or
proceeding required by any Act of Congress to be heard and determined by a district court of three judges.
 

§1254.   COURTS OF APPEALS; CERTIORARI; CERTIFIED QUESTIONS

Cases in the courts of appeals may be reviewed by the Supreme Court by the following methods:
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(1) By writ of certiorari granted upon the petition of any party to any civil or criminal case, before or
after rendition of judgment or decree;

(2) By certification at any time by a court of appeals of any question of law in any civil or criminal case
as to which instructions are desired, and upon such certification the Supreme Court may give binding
instructions or require the entire record to be sent up for decision of the entire matter in controversy.

 
§1257.   STATE COURTS; CERTIORARI

(a) Final judgments or decrees rendered by the highest court of a State in which a decision could be had,
may be reviewed by the Supreme Court by writ of certiorari where the validity of a treaty or statute of the
United States is drawn in question or where the validity of a statute of any State is drawn in question on the
ground of its being repugnant to the Constitution, treaties, or laws of the United States, or where any title,
right, privilege, or immunity is specially set up or claimed under the Constitution or the treaties or statutes of,
or any commission held or authority exercised under, the United States.

(b) For the purposes of this section, the term “highest court of a State” includes the District of Columbia
Court of Appeals.
 

§1258.   SUPREME COURT OF PUERTO RICO; APPEAL; CERTIORARI

Final judgments or decrees rendered by the Supreme Court of the Commonwealth of Puerto Rico may be
reviewed by the Supreme Court by writ of certiorari where the validity of a treaty or statute of the United
States is drawn in question or where the validity of a statute of the Commonwealth of Puerto Rico is drawn in
question on the ground of its being repugnant to the Constitution, treaties, or laws of the United States, or
where any title, right, privilege, or immunity is specially set up or claimed under the Constitution or the
treaties or statutes of, or any commission held or authority exercised under, the United States.
 

§1260.   SUPREME COURT OF THE VIRGIN ISLANDS; CERTIORARI

Final judgments or decrees rendered by the Supreme Court of the Virgin Islands may be reviewed by the
Supreme Court by writ of certiorari where the validity of a treaty or statute of the United States is drawn in
question or where the validity of a statute of the Virgin Islands is drawn in question on the ground of its being
repugnant to the Constitution, treaties, or laws of the United States, or where any title, right, privilege, or
immunity is specially set up or claimed under the Constitution or the treaties or statutes of, or any
commission held or authority exercised under, the United States.
 

Chapter 83.   Courts of Appeals

§1291.   FINAL DECISIONS OF DISTRICT COURTS

The courts of appeals (other than the United States Court of Appeals for the Federal Circuit) shall have
jurisdiction of appeals from all final decisions of the district courts of the United States, the United States
District Court for the District of the Canal Zone, the District Court of Guam, and the District Court of the
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Virgin Islands, except where a direct review may be had in the Supreme Court. The jurisdiction of the United
States Court of Appeals for the Federal Circuit shall be limited to the jurisdiction described in sections
1292(c) and (d) and 1295 of this title.
 

§1292.   INTERLOCUTORY DECISIONS

(a) Except as provided in subsections (c) and (d) of this section, the courts of appeals shall have
jurisdiction of appeals from:

(1) Interlocutory orders of the district courts of the United States, the United States District Court for
the District of the Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands,
or of the judges thereof, granting, continuing, modifying, refusing or dissolving injunctions, or refusing to
dissolve or modify injunctions, except where a direct review may be had in the Supreme Court;

(2) Interlocutory orders appointing receivers, or refusing orders to wind up receiverships or to take
steps to accomplish the purposes thereof, such as directing sales or other disposals of property;

(3) Interlocutory decrees of such district courts or the judges thereof determining the rights and
liabilities of the parties to admiralty cases in which appeals from final decrees are allowed.
(b) When a district judge, in making in a civil action an order not otherwise appealable under this section,

shall be of the opinion that such order involves a controlling question of law as to which there is substantial
ground for difference of opinion and that an immediate appeal from the order may materially advance the
ultimate termination of the litigation, he shall so state in writing in such order. The Court of Appeals which
would have jurisdiction of an appeal of such action may thereupon, in its discretion, permit an appeal to be
taken from such order, if application is made to it within ten days after the entry of the order: Provided,
however, That application for an appeal hereunder shall not stay proceedings in the district court unless the
district judge or the Court of Appeals or a judge thereof shall so order.

(c) The United States Court of Appeals for the Federal Circuit shall have exclusive jurisdiction—
(1) of an appeal from an interlocutory order or decree described in subsection (a) or (b) of this section

in any case over which the court would have jurisdiction of an appeal under section 1295 of this title; and
(2) of an appeal from a judgment in a civil action for patent infringement which would otherwise be

appealable to the United States Court of Appeals for the Federal Circuit and is final except for an
accounting.
(d)(1) When the chief judge of the Court of International Trade issues an order under the provisions of

section 256(b) of this title, or when any judge of the Court of International Trade, in issuing any other
interlocutory order, includes in the order a statement that a controlling question of law is involved with
respect to which there is a substantial ground for difference of opinion and that an immediate appeal from
that order may materially advance the ultimate termination of the litigation, the United States Court of
Appeals for the Federal Circuit may, in its discretion, permit an appeal to be taken from such order, if
application is made to that Court within ten days after the entry of such order.

(2) When the chief judge of the United States Court of Federal Claims issues an order under section
798(b) of this title, or when any judge of the United States Court of Federal Claims, in issuing an
interlocutory order, includes in the order a statement that a controlling question of law is involved with
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respect to which there is a substantial ground for difference of opinion and that an immediate appeal from
that order may materially advance the ultimate termination of the litigation, the United States Court of
Appeals for the Federal Circuit may, in its discretion, permit an appeal to be taken from such order, if
application is made to that Court within ten days after the entry of such order.

(3) Neither the application for nor the granting of an appeal under this subsection shall stay
proceedings in the Court of International Trade or in the Court of Federal Claims, as the case may be,
unless a stay is ordered by a judge of the Court of International Trade or of the Court of Federal Claims
or by the United States Court of Appeals for the Federal Circuit or a judge of that court.
(4)(A) The United States Court of Appeals for the Federal Circuit shall have exclusive jurisdiction of an

appeal from an interlocutory order of a district court of the United States, the District Court of Guam, the
District Court of the Virgin Islands, or the District Court for the Northern Mariana Islands, granting or
denying, in whole or in part, a motion to transfer an action to the United States Court of Federal Claims
under section 1631 of this title.

(B) When a motion to transfer an action to the Court of Federal Claims is filed in a district court, no
further proceedings shall be taken in the district court until 60 days after the court has ruled upon the
motion. If an appeal is taken from the district court's grant or denial of the motion, proceedings shall be
further stayed until the appeal has been decided by the Court of Appeals for the Federal Circuit. The stay
of proceedings in the district court shall not bar the granting of preliminary or injunctive relief, where
appropriate and where expedition is reasonably necessary. However, during the period in which
proceedings are stayed as provided in this subparagraph, no transfer to the Court of Federal Claims
pursuant to the motion shall be carried out.
(e) The Supreme Court may prescribe rules, in accordance with section 2072 of this title, to provide for an

appeal of an interlocutory decision to the courts of appeals that is not otherwise provided for under subsection
(a), (b), (c), or (d).
 

§1294.   CIRCUITS IN WHICH DECISIONS REVIEWABLE

Except as provided in sections 1292(c), 1292(d), and 1295 of this title, appeals from reviewable decisions
of the district and territorial courts shall be taken to the courts of appeals as follows:

(1) From a district court of the United States to the court of appeals for the circuit embracing the
district;

(2) From the United States District Court for the District of the Canal Zone, to the Court of Appeals
for the Fifth Circuit;

(3) From the District Court of the Virgin Islands, to the Court of Appeals for the Third Circuit;
(4) From the District Court of Guam, to the Court of Appeals for the Ninth Circuit.

 
§1295.   JURISDICTION OF THE UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT

(a) The United States Court of Appeals for the Federal Circuit shall have exclusive jurisdiction—
(1) of an appeal from a final decision of a district court of the United States, the District Court of

Guam, the District Court of the Virgin Islands, or the District Court of the Northern Mariana Islands, in
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any civil action arising under, or in any civil action in which a party has asserted a compulsory
counterclaim arising under, any Act of Congress relating to patents or plant variety protection;

(2) of an appeal from a final decision of a district court of the United States, the United States District
Court for the District of the Canal Zone, the District Court of Guam, the District Court of the Virgin
Islands, or the District Court for the Northern Mariana Islands, if the jurisdiction of that court was based,
in whole or in part, on section 1346 of this title, except that jurisdiction of an appeal in a case brought in a
district court under section 1346(a)(1), 1346(b), 1346(e), or 1346(f) of this title or under section 1346(a)
(2) when the claim is founded upon an Act of Congress or a regulation of an executive department
providing for internal revenue shall be governed by sections 1291, 1292, and 1294 of this title;

(3) of an appeal from a final decision of the United States Court of Federal Claims;
(4) of an appeal from a decision of—

(A) the Patent Trial and Appeal Board of the United States Patent and Trademark Office with
respect to a patent application, derivation proceeding, reexamination, post-grant review, or inter partes
review under title 35, at the instance of a party who exercised that party's right to participate in the
applicable proceeding before or appeal to the Board, except that an applicant or a party to a derivation
proceeding may also have remedy by civil action pursuant to section 145 or 146 of title 35; an appeal
under this subparagraph of a decision of the Board with respect to an application or derivation
proceeding shall waive the right of such applicant or party to proceed under section 145 or 146 of title
35;

(B) the Under Secretary of Commerce for Intellectual Property and Director of the United States
Patent and Trademark Office or the Trademark Trial and Appeal Board with respect to applications
for registration of marks and other proceedings as provided in section 21 of the Trademark Act of
1946 (15 U.S.C. 1071); or

(C) a district court to which a case was directed pursuant to section 145, 146, or 154(b) of title 35;
(5) of an appeal from a final decision of the United States Court of International Trade;
(6) to review the final determinations of the United States International Trade Commission relating to

unfair practices in import trade, made under section 337 of the Tariff Act of 1930 (19 U.S.C. 1337);
(7) to review, by appeal on questions of law only, findings of the Secretary of Commerce under U.S.

note 6 to subchapter X of chapter 98 of the Harmonized Tariff Schedule of the United States (relating to
importation of instruments or apparatus);

(8) of an appeal under section 71 of the Plant Variety Protection Act (7 U.S.C. 2461);
(9) of an appeal from a final order or final decision of the Merit Systems Protection Board, pursuant to

sections 7703(b)(1) and 7703(d) of title 5;
(10) of an appeal from a final decision of an agency board of contract appeals pursuant to section

7107(a)(1) of title 41;
(11) of an appeal under section 211 of the Economic Stabilization Act of 1970;
(12) of an appeal under section 5 of the Emergency Petroleum Allocation Act of 1973;
(13) of an appeal under section 506(c) of the Natural Gas Policy Act of 1978; and
(14) of an appeal under section 523 of the Energy Policy and Conservation Act.

(b) The head of any executive department or agency may, with the approval of the Attorney General, refer
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to the Court of Appeals for the Federal Circuit for judicial review any final decision rendered by a board of
contract appeals pursuant to the terms of any contract with the United States awarded by that department or
agency which the head of such department or agency has concluded is not entitled to finality pursuant to the
review standards specified in section 7107(b) of title 41. The head of each executive department or agency
shall make any referral under this section within one hundred and twenty days after the receipt of a copy of
the final appeal decision.

(c) The Court of Appeals for the Federal Circuit shall review the matter referred in accordance with the
standards specified in section 7107(b) of title 41. The court shall proceed with judicial review on the
administrative record made before the board of contract appeals on matters so referred as in other cases
pending in such court, shall determine the issue of finality of the appeal decision, and shall, if appropriate,
render judgment thereon, or remand the matter to any administrative or executive body or official with such
direction as it may deem proper and just.
 

§1296.   REVIEW OF CERTAIN AGENCY ACTIONS

(a) Jurisdiction.—Subject to the provisions of chapter 179, the United States Court of Appeals for the
Federal Circuit shall have jurisdiction over a petition for review of a final decision under chapter 5 of title 3 of
—

(1) an appropriate agency (as determined under section 454 of title 3);
(2) the Federal Labor Relations Authority made under part D of subchapter II of chapter 5 of title 3,

notwithstanding section 7123 of title 5; or
(3) the Secretary of Labor or the Occupational Safety and Health Review Commission, made under

part C of subchapter II of chapter 5 of title 3.
(b) Filing of petition.—Any petition for review under this section must be filed within 30 days after the

date the petitioner receives notice of the final decision.
 

Chapter 85.   District Courts; Jurisdiction

§1331.   FEDERAL QUESTION

The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws,
or treaties of the United States.
 

§1332.   DIVERSITY OF CITIZENSHIP; AMOUNT IN CONTROVERSY; COSTS

(a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy
exceeds the sum or value of $75,000, exclusive of interest and costs, and is between—

(1) citizens of different States;
(2) citizens of a State and citizens or subjects of a foreign state, except that the district courts shall not

have original jurisdiction under this subsection of an action between citizens of a State and citizens or
subjects of a foreign state who are lawfully admitted for permanent residence in the United States and are
domiciled in the same State;
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(3) citizens of different States and in which citizens or subjects of a foreign state are additional parties;
and

(4) a foreign state, defined in section 1603(a) of this title, as plaintiff and citizens of a State or of
different States.
(b) Except when express provision therefor is otherwise made in a statute of the United States, where the

plaintiff who files the case originally in the Federal courts is finally adjudged to be entitled to recover less than
the sum or value of $75,000, computed without regard to any setoff or counterclaim to which the defendant
may be adjudged to be entitled, and exclusive of interest and costs, the district court may deny costs to the
plaintiff and, in addition, may impose costs on the plaintiff.

(c) For the purposes of this section and section 1441 of this title—
(1) a corporation shall be deemed to be a citizen of every State and foreign state by which it has been

incorporated and of the State or foreign state where it has its principal place of business, except that in any
direct action against the insurer of a policy or contract of liability insurance, whether incorporated or
unincorporated, to which action the insured is not joined as a party-defendant, such insurer shall be
deemed a citizen of—

(A) every State and foreign state of which the insured is a citizen;
(B) every State and foreign state by which the insurer has been incorporated; and
(C) the State or foreign state where the insurer has its principal place of business; and

(2) the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same
State as the decedent, and the legal representative of an infant or incompetent shall be deemed to be a
citizen only of the same State as the infant or incompetent.
(d)(1) In this subsection—

(A) the term “class” means all of the class members in a class action;
(B) the term “class action” means any civil action filed under rule 23 of the Federal Rules of Civil

Procedure or similar State statute or rule of judicial procedure authorizing an action to be brought by 1 or
more representative persons as a class action;

(C) the term “class certification order” means an order issued by a court approving the treatment of
some or all aspects of a civil action as a class action; and

(D) the term “class members” means the persons (named or unnamed) who fall within the definition
of the proposed or certified class in a class action.

(2) The district courts shall have original jurisdiction of any civil action in which the matter in
controversy exceeds the sum or value of $5,000,000, exclusive of interest and costs, and is a class action in
which—

(A) any member of a class of plaintiffs is a citizen of a State different from any defendant;
(B) any member of a class of plaintiffs is a foreign state or a citizen or subject of a foreign state and any

defendant is a citizen of a State; or
(C) any member of a class of plaintiffs is a citizen of a State and any defendant is a foreign state or a

citizen or subject of a foreign state.
(3) A district court may, in the interests of justice and looking at the totality of the circumstances,

decline to exercise jurisdiction under paragraph (2) over a class action in which greater than one-third but

200



less than two-thirds of the members of all proposed plaintiff classes in the aggregate and the primary
defendants are citizens of the State in which the action was originally filed based on consideration of—

(A) whether the claims asserted involve matters of national or interstate interest;
(B) whether the claims asserted will be governed by laws of the State in which the action was originally

filed or by the laws of other States;
(C) whether the class action has been pleaded in a manner that seeks to avoid Federal jurisdiction;
(D) whether the action was brought in a forum with a distinct nexus with the class members, the

alleged harm, or the defendants;
(E) whether the number of citizens of the State in which the action was originally filed in all proposed

plaintiff classes in the aggregate is substantially larger than the number of citizens from any other State,
and the citizenship of the other members of the proposed class is dispersed among a substantial number of
States; and

(F) whether, during the 3-year period preceding the filing of that class action, 1 or more other class
actions asserting the same or similar claims on behalf of the same or other persons have been filed.

(4) A district court shall decline to exercise jurisdiction under paragraph (2)—

 
(A)(i) over a class action in which[*]—

(I) greater than two-thirds of the members of all proposed plaintiff classes in the aggregate are
citizens of the State in which the action was originally filed;

(II) at least 1 defendant is a defendant—
(aa) from whom significant relief is sought by members of the plaintiff class;
(bb) whose alleged conduct forms a significant basis for the claims asserted by the proposed

plaintiff class; and
(cc) who is a citizen of the State in which the action was originally filed; and

(III) principal injuries resulting from the alleged conduct or any related conduct of each
defendant were incurred in the State in which the action was originally filed; and

(ii) during the 3-year period preceding the filing of that class action, no other class action has been
filed asserting the same or similar factual allegations against any of the defendants on behalf of the
same or other persons; or
(B) two-thirds or more of the members of all proposed plaintiff classes in the aggregate, and the

primary defendants, are citizens of the State in which the action was originally filed.
(5) Paragraphs (2) through (4) shall not apply to any class action in which—
(A) the primary defendants are States, State officials, or other governmental entities against whom the

district court may be foreclosed from ordering relief; or
(B) the number of members of all proposed plaintiff classes in the aggregate is less than 100.
(6) In any class action, the claims of the individual class members shall be aggregated to determine

whether the matter in controversy exceeds the sum or value of $5,000,000, exclusive of interest and costs.
(7) Citizenship of the members of the proposed plaintiff classes shall be determined for purposes of

paragraphs (2) through (6) as of the date of filing of the complaint or amended complaint, or, if the case
stated by the initial pleading is not subject to Federal jurisdiction, as of the date of service by plaintiffs of
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an amended pleading, motion, or other paper, indicating the existence of Federal jurisdiction.
(8) This subsection shall apply to any class action before or after the entry of a class certification order

by the court with respect to that action.
(9) Paragraph (2) shall not apply to any class action that solely involves a claim—
(A) concerning a covered security as defined under 16(f)(3) of the Securities Act of 1933 (15 U.S.C.

78p(f)(3)) and section 28(f)(5)(E) of the Securities Exchange Act of 1934 (15 U.S.C. 78bb(f)(5)(E));
(B) that relates to the internal affairs or governance of a corporation or other form of business

enterprise and that arises under or by virtue of the laws of the State in which such corporation or business
enterprise is incorporated or organized; or

(C) that relates to the rights, duties (including fiduciary duties), and obligations relating to or created
by or pursuant to any security (as defined under section 2(a)(1) of the Securities Act of 1933 (15 U.S.C.
77b(a)(1)) and the regulations issued thereunder).

(10) For purposes of this subsection and section 1453, an unincorporated association shall be deemed
to be a citizen of the State where it has its principal place of business and the State under whose laws it is
organized.
(11)(A) For purposes of this subsection and section 1453, a mass action shall be deemed to be a class

action removable under paragraphs (2) through (10) if it otherwise meets the provisions of those paragraphs.
(B)(i) As used in subparagraph (A), the term “mass action” means any civil action (except a civil action

within the scope of section 1711(2)) in which monetary relief claims of 100 or more persons are proposed
to be tried jointly on the ground that the plaintiffs' claims involve common questions of law or fact, except
that jurisdiction shall exist only over those plaintiffs whose claims in a mass action satisfy the jurisdictional
amount requirements under subsection (a).

(ii) As used in subparagraph (A), the term “mass action” shall not include any civil action in which
—

(I) all of the claims in the action arise from an event or occurrence in the State in which the
action was filed, and that allegedly resulted in injuries in that State or in States contiguous to that
State;

(II) the claims are joined upon motion of a defendant;
(III) all of the claims in the action are asserted on behalf of the general public (and not on

behalf of individual claimants or members of a purported class) pursuant to a State statute
specifically authorizing such action; or

(IV) the claims have been consolidated or coordinated solely for pretrial proceedings.
(C)(i) Any action(s) removed to Federal court pursuant to this subsection shall not thereafter be

transferred to any other court pursuant to section 1407, or the rules promulgated thereunder, unless a
majority of the plaintiffs in the action request transfer pursuant to section 1407.

(ii) This subparagraph will not apply—
(I) to cases certified pursuant to rule 23 of the Federal Rules of Civil Procedure; or
(II) if plaintiffs propose that the action proceed as a class action pursuant to rule 23 of the

Federal Rules of Civil Procedure.
(D) The limitations periods on any claims asserted in a mass action that is removed to Federal court
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pursuant to this subsection shall be deemed tolled during the period that the action is pending in Federal
court.
(e) The word “States,” as used in this section, includes the Territories, the District of Columbia, and the

Commonwealth of Puerto Rico.
 

§1333.   ADMIRALTY, MARITIME AND PRIZE CASES

The district courts shall have original jurisdiction, exclusive of the courts of the States, of:
(1) Any civil case of admiralty or maritime jurisdiction, saving to suitors in all cases all other remedies

to which they are otherwise entitled.
(2) Any prize brought into the United States and all proceedings for the condemnation of property

taken as prize.
 

§1334.   BANKRUPTCY CASES AND PROCEEDINGS

(a) Except as provided in subsection (b) of this section, the district court shall have original and exclusive
jurisdiction of all cases under title 11.

(b) Except as provided in subsection (e)(2), and notwithstanding any Act of Congress that confers
exclusive jurisdiction on a court or courts other than the district courts, the district courts shall have original
but not exclusive jurisdiction of all civil proceedings arising under title 11, or arising in or related to cases
under title 11.

(c)(1) Except with respect to a case under chapter 15 of title 11, nothing in this section prevents a
district court in the interest of justice, or in the interest of comity with State courts or respect for State
law, from abstaining from hearing a particular proceeding arising under title 11 or arising in or related to a
case under title 11.

(2) Upon timely motion of a party in a proceeding based upon a State law claim or State law cause of
action, related to a case under title 11 but not arising under title 11 or arising in a case under title 11, with
respect to which an action could not have been commenced in a court of the United States absent
jurisdiction under this section, the district court shall abstain from hearing such proceeding if an action is
commenced, and can be timely adjudicated, in a State forum of appropriate jurisdiction.
(d) Any decision to abstain or not to abstain made under subsection (c) (other than a decision not to

abstain in a proceeding described in subsection (c)(2)) is not reviewable by appeal or otherwise by the court of
appeals under section 158(d), 1291, or 1292 of this title or by the Supreme Court of the United States under
section 1254 of this title. Subsection (c) and this subsection shall not be construed to limit the applicability of
the stay provided for by section 362 of title 11, United States Code, as such section applies to an action
affecting the property of the estate in bankruptcy.

(e) The district court in which a case under title 11 is commenced or is pending shall have exclusive
jurisdiction —

(1) of all the property, wherever located, of the debtor as of the commencement of such case, and of
property of the estate; and

(2) over all claims or causes of action that involve construction of section 327 of title 11, United States
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Code, or rules relating to disclosure requirements under section 327.

 
§1335.   INTERPLEADER

(a) The district courts shall have original jurisdiction of any civil action of interpleader or in the nature of
interpleader filed by any person, firm, or corporation, association, or society having in his or its custody or
possession money or property of the value of $500 or more, or having issued a note, bond, certificate, policy of
insurance, or other instrument of value or amount of $500 or more, or providing for the delivery or payment
or the loan of money or property of such amount or value, or being under any obligation written or unwritten
to the amount of $500 or more, if

(1) Two or more adverse claimants, of diverse citizenship as defined in subsection (a) or (d) of section
1332 of this title, are claiming or may claim to be entitled to such money or property, or to any one or
more of the benefits arising by virtue of any note, bond, certificate, policy or other instrument, or arising
by virtue of any such obligation; and if

(2) the plaintiff has deposited such money or property or has paid the amount of or the loan or other
value of such instrument or the amount due under such obligation into the registry of the court, there to
abide the judgment of the court, or has given bond payable to the clerk of the court in such amount and
with such surety as the court or judge may deem proper, conditioned upon the compliance by the plaintiff
with the future order or judgment of the court with respect to the subject matter of the controversy.
(b) Such an action may be entertained although the titles or claims of the conflicting claimants do not

have a common origin, or are not identical, but are adverse to and independent of one another.
[See also §§1397 and 2361.]

 
§1337.   COMMERCE AND ANTITRUST REGULATIONS; AMOUNT IN CONTROVERSY, COSTS

(a) The district courts shall have original jurisdiction of any civil action or proceeding arising under any
Act of Congress regulating commerce or protecting trade and commerce against restraints and monopolies:
Provided, however, That the district courts shall have original jurisdiction of an action brought under section
11706 or 14706 of title 49, only if the matter in controversy for each receipt or bill of lading exceeds $10,000,
exclusive of interest and costs.

(b) Except when express provision therefor is otherwise made in a statute of the United States, where a
plaintiff who files the case under section 11706 or 14706 of title 49, originally in the Federal courts is finally
adjudged to be entitled to recover less than the sum or value of $10,000, computed without regard to any
setoff or counterclaim to which the defendant may be adjudged to be entitled, and exclusive of any interest
and costs, the district court may deny costs to the plaintiff and, in addition, may impose costs on the plaintiff.

(c) The district courts shall not have jurisdiction under this section of any matter within the exclusive
jurisdiction of the Court of International Trade under chapter 95 of this title.
 

§1338.   PATENTS, PLANT VARIETY PROTECTION, COPYRIGHTS, MASK WORKS, DESIGNS, TRADEMARKS

AND UNFAIR COMPETITION
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(a) The district courts shall have original jurisdiction of any civil action arising under any Act of Congress
relating to patents, plant variety protection, copyrights and trademarks. No State court shall have jurisdiction
over any claim for relief arising under any Act of Congress relating to patents, plant variety protection, or
copyrights. For purposes of this subsection, the term “State” includes any State of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, the United States Virgin Islands, American Samoa,
Guam, and the Northern Mariana Islands.

(b) The district courts shall have original jurisdiction of any civil action asserting a claim of unfair
competition when joined with a substantial and related claim under the copyright, patent, plant variety
protection or trademark laws.

(c) Subsections (a) and (b) apply to exclusive rights in mask works under chapter 9 of title 17, and to
exclusive rights in designs under chapter 13 of title 17, to the same extent as such subsections apply to
copyrights.
 

§1339.   POSTAL MATTERS

The district courts shall have original jurisdiction of any civil action arising under any Act of Congress
relating to the postal service.
 

§1340.   INTERNAL REVENUE; CUSTOMS DUTIES

The district courts shall have original jurisdiction of any civil action arising under any Act of Congress
providing for internal revenue, or revenue from imports or tonnage except matters within the jurisdiction of
the Court of International Trade.
 

§1341.   TAXES BY STATES

The district courts shall not enjoin, suspend or restrain the assessment, levy or collection of any tax under
State law where a plain, speedy and efficient remedy may be had in the courts of such State.
 

§1342.   RATE ORDERS OF STATE AGENCIES

The district courts shall not enjoin, suspend or restrain the operation of, or compliance with, any order
affecting rates chargeable by a public utility and made by a State administrative agency or a rate-making body
of a State political subdivision, where:

(1) Jurisdiction is based solely on diversity of citizenship or repugnance of the order to the Federal
Constitution; and,

(2) The order does not interfere with interstate commerce; and,
(3) The order has been made after reasonable notice and hearing; and,
(4) A plain, speedy and efficient remedy may be had in the courts of such State.

 
§1343.   CIVIL RIGHTS AND ELECTIVE FRANCHISE
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(a) The district courts shall have original jurisdiction of any civil action authorized by law to be
commenced by any person:

(1) To recover damages for injury to his person or property, or because of the deprivation of any right
or privilege of a citizen of the United States, by any act done in furtherance of any conspiracy mentioned
in section 1985 of Title 42;

(2) To recover damages from any person who fails to prevent or to aid in preventing any wrongs
mentioned in section 1985 of Title 42 which he had knowledge were about to occur and power to prevent;

(3) To redress the deprivation, under color of any State law, statute, ordinance, regulation, custom or
usage, of any right, privilege or immunity secured by the Constitution of the United States or by any Act
of Congress providing for equal rights of citizens or of all persons within the jurisdiction of the United
States;

(4) To recover damages or to secure equitable or other relief under any Act of Congress providing for
the protection of civil rights, including the right to vote.
(b) For purposes of this section—

(1) The District of Columbia shall be considered to be a State; and,
(2) Any Act of Congress applicable exclusively to the District of Columbia shall be considered to be a

statute of the District of Columbia.

 
§1344.   ELECTION DISPUTES

The district courts shall have original jurisdiction of any civil action to recover possession of any office,
except that of elector of President or Vice President, United States Senator, Representative in or delegate to
Congress, or member of a state legislature, authorized by law to be commenced, wherein it appears that the
sole question touching the title to office arises out of denial of the right to vote, to any citizen offering to vote,
on account of race, color or previous condition of servitude.

The jurisdiction under this section shall extend only so far as to determine the rights of the parties to
office by reason of the denial of the right, guaranteed by the Constitution of the United States and secured by
any law, to enforce the right of citizens of the United States to vote in all the States.
 

§1345.   UNITED STATES AS PLAINTIFF

Except as otherwise provided by Act of Congress, the district courts shall have original jurisdiction of all
civil actions, suits or proceedings commenced by the United States, or by any agency or officer thereof
expressly authorized to sue by Act of Congress.
 

§1346.   UNITED STATES AS DEFENDANT

(a) The district courts shall have original jurisdiction, concurrent with the United States Court of Federal
Claims, of:

(1) Any civil action against the United States for the recovery of any internal-revenue tax alleged to
have been erroneously or illegally assessed or collected, or any penalty claimed to have been collected
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without authority or any sum alleged to have been excessive or in any manner wrongfully collected under
the internal-revenue laws;

(2) Any other civil action or claim against the United States, not exceeding $10,000 in amount,
founded either upon the Constitution, or any Act of Congress, or any regulation of an executive
department, or upon any express or implied contract with the United States, or for liquidated or
unliquidated damages in cases not sounding in tort, except that the district courts shall not have
jurisdiction of any civil action or claim against the United States founded upon any express or implied
contract with the United States or for liquidated or unliquidated damages in cases not sounding in tort
which are subject to sections 7104(b)(1) and 7107(a)(1) of title 41. For the purpose of this paragraph, and
express or implied contract with the Army and Air Force Exchange Service, Navy Exchanges, Marine
Corps Exchanges, Coast Guard Exchanges, or Exchange Councils of the National Aeronautics and Space
Administration shall be considered an express or implied contract with the United States.
(b)(1) Subject to the provisions of chapter 171 of this title, the district courts, together with the United

States District Court for the District of the Canal Zone and the District Court of the Virgin Islands, shall
have exclusive jurisdiction of civil actions on claims against the United States, for money damages, accruing on
and after January 1, 1945, for injury or loss of property, or personal injury or death caused by the negligent or
wrongful act or omission of any employee of the Government while acting within the scope of his office or
employment, under circumstances where the United States, if a private person, would be liable to the claimant
in accordance with the law of the place where the act or omission occurred.

(2) No person convicted of a felony who is incarcerated while awaiting sentencing or while serving a
sentence may bring a civil action against the United States or an agency, officer, or employee of the
Government, for mental or emotional injury suffered while in custody without a prior showing of physical
injury or the commission of a sexual act (as defined in section 2246 of Title 18).
(c) The jurisdiction conferred by this section includes jurisdiction of any set-off, counterclaim, or other

claim or demand whatever on the part of the United States against any plaintiff commencing an action under
this section.

(d) The district courts shall not have jurisdiction under this section of any civil action or claim for a
pension.

(e) The district courts shall have original jurisdiction of any civil action against the United States provided
in sections 6226, 6228(a), 7426, or 7428 (in the case of the United States district court for the District of
Columbia) or section 7429 of the Internal Revenue Code of 1986.

(f) The district courts shall have exclusive original jurisdiction of civil actions under section 2409a to quiet
title to an estate or interest in real property in which an interest is claimed by the United States.

(g) Subject to the provisions of chapter 179, the district courts of the United States shall have exclusive
jurisdiction over any civil action commenced under section 453(2) of title 3, by a covered employee under
chapter 5 of such title.
 

§1350.   ALIEN'S ACTION FOR TORT

The district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed
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in violation of the law of nations or a treaty of the United States.
 

§1355.   FINE, PENALTY OR FORFEITURE

(a) The district courts shall have original jurisdiction, exclusive of the courts of the States, of any action or
proceeding for the recovery or enforcement of any fine, penalty, or forfeiture, pecuniary or otherwise, incurred
under any Act of Congress, except matters within the jurisdiction of the Court of International Trade under
section 1582 of this title.

(b)(1) A forfeiture action or proceeding may be brought in—
(A) the district court for the district in which any of the acts or omissions giving rise to the

forfeiture occurred, or
(B) any other district where venue for the forfeiture action or proceeding is specifically provided for

in section 1395 of this title or any other statute.
(2) Whenever property subject to forfeiture under the laws of the United States is located in a foreign

country, or has been detained or seized pursuant to legal process or competent authority of a foreign
government, an action or proceeding for forfeiture may be brought as provided in paragraph (1), or in the
United States District court or the District of Columbia.
(c) In any case in which a final order disposing of property in a civil forfeiture action or proceeding is

appealed, removal of the property by the prevailing party shall not deprive the court of jurisdiction. Upon
motion of the appealing party, the district court or the court of appeals shall issue any order necessary to
preserve the right of the appealing party to the full value of the property at issue, including a stay of the
judgment of the district court pending appeal or requiring the prevailing party to post an appeal bond.

(d) Any court with jurisdiction over a forfeiture action pursuant to subsection (b) may issue and cause to
be served in any other district such process as may be required to bring before the court the property that is
the subject of the forfeiture action.
 

§1359.   PARTIES COLLUSIVELY JOINED OR MADE

A district court shall not have jurisdiction of a civil action in which any party, by assignment or otherwise,
has been improperly or collusively made or joined to invoke the jurisdiction of such court.
 

§1361.   ACTION TO COMPEL AN OFFICER OF THE UNITED STATES TO PERFORM HIS DUTY

The district courts shall have original jurisdiction of any action in the nature of mandamus to compel an
officer or employee of the United States or any agency thereof to perform a duty owed to the plaintiff.
 

§1362.   INDIAN TRIBES

The district courts shall have original jurisdiction of all civil actions, brought by any Indian tribe or band
with a governing body duly recognized by the Secretary of the Interior, wherein the matter in controversy
arises under the Constitution, laws, or treaties of the United States.
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§1367.   SUPPLEMENTAL JURISDICTION

(a) Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in
any civil action of which the district courts have original jurisdiction, the district courts shall have
supplemental jurisdiction over all other claims that are so related to claims in the action within such original
jurisdiction that they form part of the same case or controversy under Article III of the United States
Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of
additional parties.

(b) In any civil action of which the district courts have original jurisdiction founded solely on section 1332
of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by
plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or
over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene
as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be
inconsistent with the jurisdictional requirements of section 1332.

(c) The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if
—

(1) the claim raises a novel or complex issue of State law,
(2) the claim substantially predominates over the claim or claims over which the district court has

original jurisdiction,
(3) the district court has dismissed all claims over which it has original jurisdiction, or
(4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction.

(d) The period of limitations for any claim asserted under subsection (a), and for any other claim in the
same action that is voluntarily dismissed at the same time as or after the dismissal of the claim under
subsection (a), shall be tolled while the claim is pending and for a period of 30 days after it is dismissed unless
State law provides for a longer tolling period.

(e) As used in this section, the term “State” includes the District of Columbia, the Commonwealth of
Puerto Rico, and any territory or possession of the United States.
 

§1369.   MULTIPARTY, MULTIFORUM JURISDICTION

(a) In general.—The district courts shall have original jurisdiction of any civil action involving minimal
diversity between adverse parties that arises from a single accident, where at least 75 natural persons have died
in the accident at a discrete location, if—

(1) a defendant resides in a State and a substantial part of the accident took place in another State or
other location, regardless of whether that defendant is also a resident of the State where a substantial part
of the accident took place;

(2) any two defendants reside in different States, regardless of whether such defendants are also
residents of the same State or States; or

(3) substantial parts of the accident took place in different States.
(b) Limitation of jurisdiction of district courts.—The district court shall abstain from hearing any civil
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action described in subsection (a) in which—
(1) the substantial majority of all plaintiffs are citizens of a single State of which the primary

defendants are also citizens; and
(2) the claims asserted will be governed primarily by the laws of that State.

(c) Special rules and definitions.—For purposes of this section—
(1) minimal diversity exists between adverse parties if any party is a citizen of a State and any adverse

party is a citizen of another State, a citizen or subject of a foreign state, or a foreign state as defined in
section 1603(a) of this title;

(2) a corporation is deemed to be a citizen of any State, and a citizen or subject of any foreign state, in
which it is incorporated or has its principal place of business, and is deemed to be a resident of any State in
which it is incorporated or licensed to do business or is doing business;

(3)[*] the term “injury” means—
(A) physical harm to a natural person; and
(B) physical damage to or destruction of tangible property, but only if physical harm described in

subparagraph (A) exists;
(4) the term “accident” means a sudden accident, or a natural event culminating in an accident, that

results in death incurred at a discrete location by at least 75 natural persons; and
(5) the term “State” includes the District of Columbia, the Commonwealth of Puerto Rico, and any

territory or possession of the United States.
(d) Intervening parties.—In any action in a district court which is or could have been brought, in whole or

in part, under this section, any person with a claim arising from the accident described in subsection (a) shall
be permitted to intervene as a party plaintiff in the action, even if that person could not have brought an
action in a district court as an original matter.

(e) Notification of judicial panel on multidistrict litigation.—A district court in which an action under
this section is pending shall promptly notify the judicial panel on multidistrict litigation of the pendency of
the action.
 

Chapter 87.   District Courts; Venue

§1390.   SCOPE

(a) Venue defined.—As used in this chapter, the term “venue” refers to the geographic specification of the
proper court or courts for the litigation of a civil action that is within the subject-matter jurisdiction of the
district courts in general, and does not refer to any grant or restriction of subject-matter jurisdiction providing
for a civil action to be adjudicated only by the district court for a particular district or districts.

(b) Exclusion of certain cases.—Except as otherwise provided by law, this chapter shall not govern the
venue of a civil action in which the district court exercises the jurisdiction conferred by section 1333, except
that such civil actions may be transferred between district courts as provided in this chapter.

(c) Clarification regarding cases removed from State courts.—This chapter shall not determine the
district court to which a civil action pending in a State court may be removed, but shall govern the transfer of
an action so removed as between districts and divisions of the United States district courts.
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§1391.   VENUE GENERALLY

(a) Applicability of section.—Except as otherwise provided by law—
(1) this section shall govern the venue of all civil actions brought in district courts of the United States;

and
(2) the proper venue for a civil action shall be determined without regard to whether the action is local

or transitory in nature.
(b) Venue in general.—A civil action may be brought in—

(1) a judicial district in which any defendant resides, if all defendants are residents of the State in
which the district is located;

(2) a judicial district in which a substantial part of the events or omissions giving rise to the claim
occurred, or a substantial part of property that is the subject of the action is situated; or

(3) if there is no district in which an action may otherwise be brought as provided in this section, any
judicial district in which any defendant is subject to the court's personal jurisdiction with respect to such
action.
(c) Residency.—For all venue purposes—

(1) a natural person, including an alien lawfully admitted for permanent residence in the United States,
shall be deemed to reside in the judicial district in which that person is domiciled;

(2) an entity with the capacity to sue and be sued in its common name under applicable law, whether
or not incorporated, shall be deemed to reside, if a defendant, in any judicial district in which such
defendant is subject to the court's personal jurisdiction with respect to the civil action in question and, if a
plaintiff, only in the judicial district in which it maintains its principal place of business; and

(3) a defendant not resident in the United States may be sued in any judicial district, and the joinder of
such a defendant shall be disregarded in determining where the action may be brought with respect to
other defendants.
(d) Residency of corporations in States with multiple districts.—For purposes of venue under this chapter,

in a State which has more than one judicial district and in which a defendant that is a corporation is subject to
personal jurisdiction at the time an action is commenced, such corporation shall be deemed to reside in any
district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that
district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the
district within which it has the most significant contacts.

(e) Actions where defendant is officer or employee of the United States.—
(1) In general.— A civil action in which a defendant is an officer or employee of the United States or

any agency thereof acting in his official capacity or under color of legal authority, or an agency of the
United States, or the United States, may, except as otherwise provided by law, be brought in any judicial
district in which (A) a defendant in the action resides, (B) a substantial part of the events or omissions
giving rise to the claim occurred, or a substantial part of [the] property that is the subject of the action is
situated, or (C) the plaintiff resides if no real property is involved in the action. Additional persons may be
joined as parties to any such action in accordance with the Federal Rules of Civil Procedure and with such
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other venue requirements as would be applicable if the United States or one of its officers, employees, or
agencies were not a party.

(2) Service.—The summons and complaint in such an action shall be served as provided by the Federal
Rules of Civil Procedure except that the delivery of the summons and complaint to the officer or agency as
required by the rules may be made by certified mail beyond the territorial limits of the district in which the
action is brought.
(f) Civil actions against a foreign state.—A civil action against a foreign state as defined in section 1603(a)

of this title may be brought—
(1) in any judicial district in which a substantial part of the events or omissions giving rise to the claim

occurred, or a substantial part of property that is the subject of the action is situated;
(2) in any judicial district in which the vessel or cargo of a foreign state is situated, if the claim is

asserted under section 1605(b) of this title;
(3) in any judicial district in which the agency or instrumentality is licensed to do business or is doing

business, if the action is brought against an agency or instrumentality of a foreign state as defined in
section 1603(b) of this title; or

(4) in the United States District Court for the District of Columbia if the action is brought against a
foreign state or political subdivision thereof.
(g) Multiparty, multiforum litigation.— A civil action in which jurisdiction of the district court is based

upon section 1369 of this title may be brought in any district in which any defendant resides or in which a
substantial part of the accident giving rise to the action took place.
 

§1395.   FINE, PENALTY OR FORFEITURE

(a) A civil proceeding for the recovery of a pecuniary fine, penalty or forfeiture may be prosecuted in the
district where it accrues or the defendant is found.

(b) A civil proceeding for the forfeiture of property may be prosecuted in any district where such property
is found.

(c) A civil proceeding for the forfeiture of property seized outside any judicial district may be prosecuted in
any district into which the property is brought.

(d) A proceeding in admiralty for the enforcement of fines, penalties and forfeitures against a vessel may
be brought in any district in which the vessel is arrested.

(e) Any proceeding for the forfeiture of a vessel or cargo entering a port of entry closed by the President in
pursuance of law, or of goods and chattels coming from a State or section declared by proclamation of the
President to be in insurrection, or of any vessel or vehicle conveying persons or property to or from such State
or section or belonging in whole or in part to a resident thereof, may be prosecuted in any district into which
the property is taken and in which the proceeding is instituted.
 

§1396.   INTERNAL REVENUE TAXES

Any civil action for the collection of internal revenue taxes may be brought in the district where the
liability for such tax accrues, in the district of the taxpayer's residence, or in the district where the return was
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filed.
 

§1397.   INTERPLEADER

Any civil action of interpleader or in the nature of interpleader under section 1335 of this title may be
brought in the judicial district in which one or more of the claimants reside.
 

[See also §§1335 and 2361.]

§1401.   STOCKHOLDER'S DERIVATIVE ACTION

Any civil action by a stockholder on behalf of his corporation may be prosecuted in any judicial district
where the corporation might have sued the same defendants.
 

§1402.   UNITED STATES AS DEFENDANT

(a) Any civil action in a district court against the United States under subsection (a) of section 1346 of this
title may be prosecuted only:

(1) Except as provided in paragraph (2), in the judicial district where the plaintiff resides;
(2) In the case of a civil action by a corporation under paragraph (1) of subsection (a) of section 1346,

in the judicial district in which is located the principal place of business or principal office or agency of the
corporation; or if it has no principal place of business or principal office or agency in any judicial district
(A) in the judicial district in which is located the office to which was made the return of the tax in respect
of which the claim is made, or (B) if no return was made, in the judicial district in which lies the District
of Columbia. Notwithstanding the foregoing provisions of this paragraph a district court, for the
convenience of the parties and witnesses, in the interest of justice, may transfer any such action to any
other district or division.
(b) Any civil action on a tort claim against the United States under subsection (b) of section 1346 of this

title may be prosecuted only in the judicial district where the plaintiff resides or wherein the act or omission
complained of occurred.

(c) Any civil action against the United States under subsection (e) of section 1346 of this title may be
prosecuted only in the judicial district where the property is situated at the time of levy, or if no levy is made,
in the judicial district in which the event occurred which gave rise to the cause of action.

(d) Any civil action under section 2409a to quiet title to an estate or interest in real property in which an
interest is claimed by the United States shall be brought in the district court of the district where the property
is located or, if located in different districts, in any of such districts.
 

§1404.   CHANGE OF VENUE

(a) For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any
civil action to any other district or division where it might have been brought or to any district or division to
which all parties have consented.
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(b) Upon motion, consent or stipulation of all parties, any action, suit or proceeding of a civil nature or any
motion or hearing thereof, may be transferred, in the discretion of the court, from the division in which
pending to any other division in the same district. Transfer of proceedings in rem brought by or on behalf of
the United States may be transferred under this section without the consent of the United States where all
other parties request transfer.

(c) A district court may order any civil action to be tried at any place within the division in which it is
pending.

(d) Transfers from a district court of the United States to the District Court of Guam, the District Court
for the Northern Mariana Islands, or the District Court of the Virgin Islands shall not be permitted under this
section. As otherwise used in this section, the term “district court” includes the District Court of Guam, the
District Court for the Northern Mariana Islands, and the District Court of the Virgin Islands, and the term
“district” includes the territorial jurisdiction of each such court.
 

§1406.   CURE OR WAIVER OF DEFECTS

(a) The district court of a district in which is filed a case laying venue in the wrong division or district shall
dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have
been brought.

(b) Nothing in this chapter shall impair the jurisdiction of a district court of any matter involving a party
who does not interpose timely and sufficient objection to the venue.

(c) As used in this section, the term “district court” includes the District Court of Guam, the District
Court for the Northern Mariana Islands, and the District Court of the Virgin Islands, and the term “district”
includes the territorial jurisdiction of each such court.
 

§1407.   MULTIDISTRICT LITIGATION

(a) When civil actions involving one or more common questions of fact are pending in different districts,
such actions may be transferred to any district for coordinated or consolidated pretrial proceedings. Such
transfers shall be made by the judicial panel on multidistrict litigation authorized by this section upon its
determination that transfers for such proceedings will be for the convenience of parties and witnesses and will
promote the just and efficient conduct of such actions. Each action so transferred shall be remanded by the
panel at or before the conclusion of such pretrial proceedings to the district from which it was transferred
unless it shall have been previously terminated: Provided, however, That the panel may separate any claim,
cross-claim, counter-claim, or third-party claim and remand any of such claims before the remainder of the
action is remanded.

(b) Such coordinated or consolidated pretrial proceedings shall be conducted by a judge or judges to whom
such actions are assigned by the judicial panel on multidistrict litigation. For this purpose, upon request of the
panel, a circuit judge or a district judge may be designated and assigned temporarily for service in the
transferee district by the Chief Justice of the United States or the chief judge of the circuit, as may be
required, in accordance with the provisions of chapter 13 of this title. With the consent of the transferee
district court, such actions may be assigned by the panel to a judge or judges of such district. The judge or
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judges to whom such actions are assigned, the members of the judicial panel on multidistrict litigation, and
other circuit and district judges designated when needed by the panel may exercise the powers of a district
judge in any district for the purpose of conducting pretrial depositions in such coordinated or consolidated
pretrial proceedings.

(c) Proceedings for the transfer of an action under this section may be initiated by—
(1) the judicial panel on multidistrict litigation upon its own initiative, or
(2) motion filed with the panel by a party in any action in which transfer for coordinated or

consolidated pretrial proceedings under this section may be appropriate. A copy of such motion shall be
filed in the district court in which the moving party's action is pending.

 
The panel shall give notice to the parties in all actions in which transfers for coordinated or consolidated

pretrial proceedings are contemplated, and such notice shall specify the time and place of any hearing to
determine whether such transfer shall be made. Orders of the panel to set a hearing and other orders of the
panel issued prior to the order either directing or denying transfer shall be filed in the office of the clerk of the
district court in which a transfer hearing is to be or has been held. The panel's order of transfer shall be based
upon a record of such hearing at which material evidence may be offered by any party to an action pending in
any district that would be affected by the proceedings under this section, and shall be supported by findings of
fact and conclusions of law based upon such record. Orders of transfer and such other orders as the panel may
make thereafter shall be filed in the office of the clerk of the district court of the transferee district and shall be
effective when thus filed. The clerk of the transferee district court shall forthwith transmit a certified copy of
the panel's order to transfer to the clerk of the district court from which the action is being transferred. An
order denying transfer shall be filed in each district wherein there is a case pending in which the motion for
transfer has been made.

(d) The judicial panel on multidistrict litigation shall consist of seven circuit and district judges designated
from time to time by the Chief Justice of the United States, no two of whom shall be from the same circuit.
The concurrence of four members shall be necessary to any action by the panel.

(e) No proceedings for review of any order of the panel may be permitted except by extraordinary writ
pursuant to the provisions of title 28, section 1651, United States Code. Petitions for an extraordinary writ to
review an order of the panel to set a transfer hearing and other orders of the panel issued prior to the order
either directing or denying transfer shall be filed only in the court of appeals having jurisdiction over the
district in which a hearing is to be or has been held. Petitions for an extraordinary writ to review an order to
transfer or orders subsequent to transfer shall be filed only in the court of appeals having jurisdiction over the
transferee district. There shall be no appeal or review or an order of the panel denying a motion to transfer for
consolidated or coordinated proceedings.

(f) The panel may prescribe rules for the conduct of its business not inconsistent with Acts of Congress
and the Federal Rules of Civil Procedure.

(g) Nothing in this section shall apply to any action in which the United States is a complainant arising
under the antitrust laws. “Anti-trust laws” as used herein include those acts referred to in the Act of October
15, 1914, as amended (38 Stat. 730; 15 U.S.C. 12), and also include the Act of June 19, 1936 (49 Stat. 1526;
15 U.S.C. 13, 13a, and 13b) and the Act of September 26, 1914, as added March 21, 1938 (52 Stat. 116, 117;
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15 U.S.C. 56); but shall not include section 4A of the Act of October 15, 1914, as added July 7, 1955 (69
Stat. 282; 15 U.S.C. 15a).

(h) Notwithstanding the provisions of section 1404 or subsection (f) of this section, the judicial panel on
multidistrict litigation may consolidate and transfer with or without the consent of the parties, for both
pretrial purposes and for trial, any action brought under section 4C of the Clayton Act.
 

§1409.   VENUE OF PROCEEDINGS ARISING UNDER TITLE 11 OF ARISING IN OR RELATED TO CASES

UNDER TITLE 11

(a) Except as otherwise provided in subsections (b) and (d), a proceeding arising under title 11 or arising in
or related to a case under title 11 may be commenced in the district court in which such case is pending.

(b) Except as provided in subsection (d) of this section, a trustee in a case under title 11 may commence a
proceeding arising in or related to such case to recover a money judgment of or property worth less than
$1,250 or a consumer debt of less than $18,675, or a debt (excluding a consumer debt) against a noninsider of
less than $12,475, only in the district court for the district in which the defendant resides.

(c) Except as provided in subsection (b) of this section, a trustee in a case under title 11 may commence a
proceeding arising in or related to such case as statutory successor to the debtor or creditors under section 541
or 544(b) of title 11 in the district court for the district where the State or Federal court sits in which, under
applicable nonbankruptcy venue provisions, the debtor or creditors, as the case may be, may have commenced
an action on which such proceeding is based if the case under title 11 had not been commenced.

(d) A trustee may commence a proceeding arising under title 11 or arising in or related to a case under title
11 based on a claim arising after the commencement of such case from the operation of the business of the
debtor only in the district court for the district where a State or Federal court sits in which, under applicable
nonbankruptcy venue provisions, an action on such claim may have been brought.

(e) A proceeding arising under title 11 or arising in or related to a case under title 11, based on a claim
arising after the commencement of such case from the operation of the business of the debtor, may be
commenced against the representative of the estate in such case in the district court for the district where the
State or Federal court sits in which the party commencing such proceeding may, under applicable
nonbankruptcy venue provisions, have brought an action on such claim, or in the district court in which such
case is pending.
 

Chapter 89. District Courts; Removal of Cases from State Courts

§1441.   REMOVAL OF CIVIL ACTIONS

(a) Generally.—Except as otherwise expressly provided by Act of Congress, any civil action brought in a
State court of which the district courts of the United States have original jurisdiction, may be removed by the
defendant or the defendants, to the district court of the United States for the district and division embracing
the place where such action is pending.

(b) Removal based on diversity of citizenship.—(1) In determining whether a civil action is removable on
the basis of the jurisdiction under section 1332(a) of this title, the citizenship of defendants sued under
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fictitious names shall be disregarded.
(2) A civil action otherwise removable solely on the basis of the jurisdiction under section 1332(a) of

this title may not be removed if any of the parties in interest properly joined and served as defendants is a
citizen of the State in which such action is brought.
(c) Joinder of Federal law claims and State law claims.—(1) If a civil action includes—

(A) a claim arising under the Constitution, laws, or treaties of the United States (within the
meaning of section 1331 of this title), and

(B) a claim not within the original or supplemental jurisdiction of the district court or a claim that
has been made nonremovable by statute, the entire action may be removed if the action would be
removable without the inclusion of the claim described in subparagraph (B).
(2) Upon removal of an action described in paragraph (1), the district court shall sever from the action

all claims described in paragraph (1)(B) and shall remand the severed claims to the State court from which
the action was removed. Only defendants against whom a claim described in paragraph (1)(A) has been
asserted are required to join in or consent to the removal under paragraph (1).
(d) Actions against foreign States.—Any civil action brought in a State court against a foreign state as

defined in section 1603(a) of this title may be removed by the foreign state to the district court of the United
States for the district and division embracing the place where such action is pending. Upon removal the action
shall be tried by the court without jury. Where removal is based upon this subsection, the time limitations of
section 1446(b) of this chapter may be enlarged at any time for cause shown.

(e) Multiparty, multiforum jurisdiction.—(1) Notwithstanding the provisions of subsection (b) of this
section, a defendant in a civil action in a State court may remove the action to the district court of the United
States for the district and division embracing the place where the action is pending if—

(A) the action could have been brought in a United States district court under section 1369 of this
title; or

(B) the defendant is a party to an action which is or could have been brought, in whole or in part,
under section 1369 in a United States district court and arises from the same accident as the action in
State court, even if the action to be removed could not have been brought in a district court as an
original matter.
The removal of an action under this subsection shall be made in accordance with section 1446 of this

title, except that a notice of removal may also be filed before trial of the action in State court within 30
days after the date on which the defendant first becomes a party to an action under section 1369 in a
United States district court that arises from the same accident as the action in State court, or at a later
time with leave of the district court.

(2) Whenever an action is removed under this subsection and the district court to which it is removed

or transferred under section 1407(j)[*] has made a liability determination requiring further proceedings as
to damages, the district court shall remand the action to the State court from which it had been removed
for the determination of damages, unless the court finds that, for the convenience of parties and witnesses
and in the interest of justice, the action should be retained for the determination of damages.

(3) Any remand under paragraph (2) shall not be effective until 60 days after the district court has
issued an order determining liability and has certified its intention to remand the removed action for the
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determination of damages. An appeal with respect to the liability determination of the district court may
be taken during that 60-day period to the court of appeals with appellate jurisdiction over the district
court. In the event a party files such an appeal, the remand shall not be effective until the appeal has been
finally disposed of. Once the remand has become effective, the liability determination shall not be subject
to further review by appeal or otherwise.

(4) Any decision under this subsection concerning remand for the determination of damages shall not
be reviewable by appeal or otherwise.

(5) An action removed under this subsection shall be deemed to be an action under section 1369 and
an action in which jurisdiction is based on section 1369 of this title for purposes of this section and
sections 1407, 1697, and 1785 of this title.

(6) Nothing in this subsection shall restrict the authority of the district court to transfer or dismiss an
action on the ground of inconvenient forum.
(f) Derivative removal jurisdiction.—The court to which a civil action is removed under this section is not

precluded from hearing and determining any claim in such civil action because the State court from which
civil action is removed did not have jurisdiction over that claim.
 

§1442.   FEDERAL OFFICERS OR AGENCIES SUED OR PROSECUTED

(a) A civil action or criminal prosecution that is commenced in a State court and that is against or directed
to any of the following may be removed by them to the district court of the United States for the district and
division embracing the place wherein it is pending:

(1) The United States or any agency thereof or any officer (or any person acting under that officer) of
the United States or of any agency thereof, in an official or individual capacity, for or relating to any act
under color of such office or on account of any right, title or authority claimed under any Act of Congress
for the apprehension or punishment of criminals or the collection of the revenue.

(2) A property holder whose title is derived from any such officer, where such action of prosecution
affects the validity of any law of the United States.

(3) Any officer of the courts of the United States, for or relating to any act under color of office or in
the performance of his duties;

(4) Any officer of either House of Congress, for or relating to any act in the discharge of his official
duty under an order of such House.
(b) A personal action commenced in any State court by an alien against any citizen of a State who is, or at

the time the alleged action accrued was, a civil officer of the United States and is a nonresident of such State,
wherein jurisdiction is obtained by the State court by personal service of process, may be removed by the
defendant to the district court of the United States for the district and division in which the defendant was
served with process.

(c) Solely for purposes of determining the propriety of removal under subsection (a), a law enforcement
officer, who is the defendant in a criminal prosecution, shall be deemed to have been acting under the color of
his office if the officer—

(1) protected an individual in the presence of the officer from a crime of violence;
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(2) provided immediate assistance to an individual who suffered, or who was threatened with, bodily
harm; or

(3) prevented the escape of any individual who the officer reasonably believed to have committed, or
was about to commit, in the presence of the officer, a crime of violence that resulted in, or was likely to
result in, death or serious bodily injury.
(d) In this section, the following definitions apply:

(1) The terms “civil action” and “criminal prosecution” include any proceeding (whether or not
ancillary to another proceeding) to the extent that in such proceeding a judicial order, including a
subpoena for testimony or documents, is sought or issued. If removal is sought for a proceeding described
in the previous sentence, and there is no other basis for removal, only that proceeding may be removed to
the district court.

(2) The term “crime of violence” has the meaning given that term in section 16 of title 18.
(3) The term “law enforcement officer” means any employee described in sub-paragraph (A), (B), or

(C) of section 8401(17) of title 5 and any special agent in the Diplomatic Security Service of the
Department of State.

(4) The term “serious bodily injury” has the meaning given that term in section 1365 of title 18.
(5) The term “State” includes the District of Columbia, United States territories and insular

possessions, and Indian country (as defined in section 1151 of title 18).
(6) The term “State court” includes the Superior Court of the District of Columbia, a court of a

United States territory or insular possession, and a tribal court.

 
§1442a.   MEMBERS OF ARMED FORCES SUED OR PROSECUTED

A civil or criminal prosecution in a court of a State of the United States against a member of the armed
forces of the United States on account of an act done under color of his office or status, or in respect to which
he claims any right, title, or authority under a law of the United States respecting the armed forces thereof, or
under the law of war, may at any time before the trial or final hearing thereof be removed for trial into the
district court of the United States for the district where it is pending in the manner prescribed by law, and it
shall thereupon be entered on the docket of the district court, which shall proceed as if the cause had been
originally commenced therein and shall have full power to hear and determine the cause.
 

§1443.   CIVIL RIGHTS CASES

Any of the following civil actions or criminal prosecutions, commenced in a State court may be removed
by the defendant to the district court of the United States for the district and division embracing the place
wherein it is pending:

(1) Against any person who is denied or cannot enforce in the courts of such State a right under any
law providing for the equal civil rights of citizens of the United States, or of all persons within the
jurisdiction thereof;

(2) For any act under color of authority derived from any law providing for equal rights, or for refusing
to do any act on the ground that it would be inconsistent with such law.
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§1445.   NONREMOVABLE ACTIONS

(a) A civil action in any State court against a railroad or its receivers or trustees, arising under sections 1-4
and 5-10 of the Act of April 22, 1908 (45 U.S.C. 51-54, 55-60), may not be removed to any district court of
the United States.

(b) A civil action in any State court against a carrier or its receivers or trustees to recover damages for
delay, loss, or injury of shipments, arising under section 11706 or 14706 of title 49, may not be removed to
any district court of the United States unless the matter in controversy exceeds $10,000, exclusive of interest
and costs.

(c) A civil action in any State court arising under the workmen's compensation laws of such State may not
be removed to any district court of the United States.

(d) A civil action in any State court arising under section 40302 of the Violence Against Women Act of
1994 may not be removed to any district court of the United States.
 

§1446.   PROCEDURE FOR REMOVAL OF CIVIL ACTIONS

(a) Generally.—A defendant or defendants desiring to remove any civil action from a State court shall file
in the district court of the United States for the district and division within which such action is pending a
notice of removal signed pursuant to Rule 11 of the Federal Rules of Civil Procedure and containing a short
and plain statement of the grounds for removal, together with a copy of all process, pleadings, and orders
served upon such defendant or defendants in such action.

(b) Requirements; generally.—(1) The notice of removal of a civil action or proceeding shall be filed
within 30 days after the receipt by the defendant, through service or otherwise, of a copy of the initial pleading
setting forth the claim for relief upon which such action or proceeding is based, or within 30 days after the
service of summons upon the defendant if such initial pleading has then been filed in court and is not required
to be served on the defendant, whichever period is shorter.

(2)(A) When a civil action is removed solely under section 1441(a), all defendants who have been
properly joined and served must join in or consent to the removal of the action.

(B) Each defendant shall have 30 days after receipt by or service on that defendant of the initial
pleading or summons described in paragraph (1) to file the notice of removal.

(C) If defendants are served at different times, and a later-served defendant files a notice of
removal, any earlier-served defendant may consent to the removal even though that earlier-served
defendant did not previously initiate or consent to removal.
(3) Except as provided in subsection (c), if the case stated by the initial pleading is not removable, a

notice of removal may be filed within 30 days after receipt by the defendant, through service or otherwise,
of a copy of an amended pleading, motion, order or other paper from which it may first be ascertained that
the case is one which is or has become removable.
(c) Requirements; removal based on diversity of citizenship.—(1) A case may not be removed under

subsection (b)(3) on the basis of jurisdiction conferred by section 1332 more than 1 year after commencement
of the action, unless the district court finds that the plaintiff has acted in bad faith in order to prevent a
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defendant from removing the action.
(2) If removal of a civil action is sought on the basis of the jurisdiction conferred by section 1332(a),

the sum demanded in good faith in the initial pleading shall be deemed to be the amount in controversy,
except that—

(A) the notice of removal may assert the amount in controversy if the initial pleading seeks—
(i) nonmonetary relief; or
(ii) a money judgment, but the State practice either does not permit demand for a specific

sum or permits recovery of damages in excess of the amount demanded; and
(B) removal of the action is proper on the basis of an amount in controversy asserted under

subparagraph (A) if the district court finds, by the preponderance of the evidence, that the amount in
controversy exceeds the amount specified in section 1332(a).
(3)(A) If the case stated by the initial pleading is not removable solely because the amount in

controversy does not exceed the amount specified in section 1332(a), information relating to the amount
in controversy in the record of the State proceeding, or in responses to discovery, shall be treated as an
“other paper” under subsection (b)(3).

(B) If the notice of removal is filed more than 1 year after commencement of the action and the
district court finds that the plaintiff deliberately failed to disclose the actual amount in controversy to
prevent removal, that finding shall be deemed bad faith under paragraph (1).

(d) Notice to adverse parties and State court.—Promptly after the filing of such notice of removal of a civil
action the defendant or defendants shall give written notice thereof to all adverse parties and shall file a copy
of the notice with the clerk of such State court, which shall effect removal and the State court shall proceed no
further unless and until the case is remanded.…

(g) Where the civil action or criminal prosecution that is removable under section 1442(a) is a proceeding
in which a judicial order for testimony or documents is sought or issued or sought to be enforced, the 30-day
requirement of subsection (b) of this section and paragraph (1) of section 1455(b) is satisfied if the person or
entity desiring to remove the proceeding files the notice of removal not later than 30 days after receiving,
through service, notice of any such proceeding.
 

§1447.   PROCEDURE AFTER REMOVAL GENERALLY

(a) In any case removed from a State court, the district court may issue all necessary orders and process to
bring before it all proper parties whether served by process issued by the State court or otherwise.

(b) It may require the removing party to file with its clerk copies of all records and proceedings in such
State court or may cause the same to be brought before it by writ of certiorari issued to such State court.

(c) A motion to remand the case on the basis of any defect other than lack of subject matter jurisdiction
must be made within 30 days after the filing of the notice of removal under section 1446(a). If at any time
before final judgment it appears that the district court lacks subject matter jurisdiction, the case shall be
remanded. An order remanding the case may require payment of just costs and any actual expenses, including
attorney fees, incurred as a result of the removal. A certified copy of the order of remand shall be mailed by
the clerk to the clerk of the State court. The State court may thereupon proceed with such case.
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(d) An order remanding a case to the State court from which it was removed is not reviewable on appeal or
otherwise, except that an order remanding a case to the State court from which it was removed pursuant to
section 1442 or 1443 of this title shall be reviewable by appeal or otherwise.

(e) If after removal the plaintiff seeks to join additional defendants whose joinder would destroy subject
matter jurisdiction, the court may deny joinder, or permit joinder and remand the action to the State court.
 

§1448.   PROCESS AFTER REMOVAL

In all cases removed from any State court to any district court of the United States in which any one or
more of the defendants has not been served with process or in which the service has not been perfected prior
to removal, or in which process served proves to be defective, such process or service may be completed or new
process issued in the same manner as in cases originally filed in such district court.

This section shall not deprive any defendant upon whom process is served after removal of his right to
move to remand the case.
 

§1451.   DEFINITIONS

For purposes of this chapter—
(1) The term “State court” includes the Superior Court of the District of Columbia.
(2) The term “State” includes the District of Columbia.

 
§1452.   REMOVAL OF CLAIMS RELATED TO BANKRUPTCY CASES

(a) A party may remove any claim or cause of action in a civil action other than a proceeding before the
United States Tax Court or a civil action by a governmental unit to enforce such governmental unit's police or
regulatory power, to the district court for the district where such civil action is pending, if such district court
has jurisdiction of such claim or cause of action under section 1334 of this title.

(b) The court to which such claim or cause of action is removed may remand such claim or cause of action
on any equitable ground. An order entered under this subsection remanding a claim or cause of action, or a
decision to not remand, is not reviewable by appeal or otherwise by the court of appeals under section 158(d),
1291, or 1292 of this title or by the Supreme Court of the United States under section 1254 of this title.
 

§1453.   REMOVAL OF CLASS ACTIONS

(a) Definitions.—In this section, the terms “class,” “class action,” “class certification order,” and “class
member” shall have the meanings given such terms under section 1332(d)(1).

(b) In general.—A class action may be removed to a district court of the United States in accordance with
section 1446 (except that the 1-year limitation under section 1446(c)(1) shall not apply), without regard to
whether any defendant is a citizen of the State in which the action is brought, except that such action may be
removed by any defendant without the consent of all defendants.

(c) Review of remand orders.—
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(1) In general.—Section 1447 shall apply to any removal of a case under this section, except that
notwithstanding section 1447(d), a court of appeals may accept an appeal from an order of a district court
granting or denying a motion to remand a class action to the State court from which it was removed if
application is made to the court of appeals not more than 10 days after entry of the order.

(2) Time period for judgment.—If the court of appeals accepts an appeal under paragraph (1), the
court shall complete all action on such appeal, including rendering judgment, not later than 60 days after
the date on which such appeal was filed, unless an extension is granted under paragraph (3).

(3) Extension of time period.—The court of appeals may grant an extension of the 60-day period
described in paragraph (2) if—

(A) all parties to the proceeding agree to such extension, for any period of time; or
(B) such extension is for good cause shown and in the interests of justice, for a period not to exceed

10 days.
(4) Denial of appeal.—If a final judgment on the appeal under paragraph (1) is not issued before the

end of the period described in paragraph (2), including any extension under paragraph (3), the appeal shall
be denied.
(d) Exception.—This section shall not apply to any class action that solely involves—

(1) a claim concerning a covered security as defined under section 16(f)(3) of the Securities Act of
1933 (15 U.S.C. 78p(f)(3)) and section 28(f)(5)(E) of the Securities Exchange Act of 1934 (15 U.S.C.
78bb(f)(5)(E));

(2) a claim that relates to the internal affairs or governance of a corporation or other form of business
enterprise and arises under or by virtue of the laws of the State in which such corporation or business
enterprise is incorporated or organized; or

(3) a claim that relates to the rights, duties (including fiduciary duties), and obligations relating to or
created by or pursuant to any security (as defined under section 2(a)(1) of the Securities Act of 1933 (15
U.S.C. 77b(a)(1)) and the regulations issued thereunder).

 
§1454.   PATENT, PLANT VARIETY PROTECTION, AND COPYRIGHT CASES

(a) In general.—A civil action in which any party asserts a claim for relief arising under any Act of
Congress relating to patents, plant variety protection, or copyrights may be removed to the district court of the
United States for the district and division embracing the place where the action is pending.

(b) Special rules.—The removal of an action under this section shall be made in accordance with section
1446, except that if the removal is based solely on this section—

(1) the action may be removed by any party; and
(2) the time limitations contained in section 1446(b) may be extended at any time for cause shown.

(c) Clarification of jurisdiction in certain cases.—The court to which a civil action is removed under this
section is not precluded from hearing and determining any claim in the civil action because the State court
from which the civil action is removed did not have jurisdiction over that claim.

(d) Remand.—If a civil action is removed solely under this section, the district court—
(1) shall remand all claims that are neither a basis for removal under subsection (a) nor within the
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original or supplemental jurisdiction of the district court under any Act of Congress; and
(2) may, under the circumstances specified in section 1367(c), remand any claims within the

supplemental jurisdiction of the district court under section 1367.

 Chapter 99.   General Provisions

§1631.   TRANSFER TO CURE WANT OF JURISDICTION

Whenever a civil action is filed in a court as defined in section 610 of this title or an appeal, including a
petition for review of administrative action, is noticed for or filed with such a court and that court finds that
there is a want of jurisdiction, the court shall, if it is in the interest of justice, transfer such action or appeal to
any other such court in which the action or appeal could have been brought at the time it was filed or noticed,
and the action or appeal shall proceed as if it had been filed in or noticed for the court to which it is
transferred on the date upon which it was actually filed in or noticed for the court from which it is transferred.
 
Part V.   Procedure

Chapter 111.   General Provisions

§1651.   WRITS

(a) The Supreme Court and all courts established by Act of Congress may issue all writs necessary or
appropriate in aid of their respective jurisdictions and agreeable to the usages and principles of law.

(b) An alternative writ or rule nisi may be issued by a justice or judge of a court which has jurisdiction.
 

§1652.   STATE LAWS AS RULES OF DECISION

The laws of the several states, except where the Constitution or treaties of the United States or Acts of
Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the
United States, in cases where they apply.
 

§1654.   APPEARANCE PERSONALLY OR BY COUNSEL

In all courts of the United States the parties may plead and conduct their own cases personally or by
counsel as, by the rules of such courts, respectively, are permitted to manage and conduct causes therein.
 

§1658.   TIME LIMITATIONS ON THE COMMENCEMENT OF CIVIL ACTIONS ARISING UNDER ACTS OF

CONGRESS

(a) Except as otherwise provided by law, a civil action arising under an Act of Congress enacted after the
date of the enactment of this section may not be commenced later than 4 years after the cause of action
accrues.

(b) Notwithstanding subsection (a), a private right of action that involves a claim of fraud, deceit,
manipulation, or contrivance in contravention of a regulatory requirement concerning the securities laws, as
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defined in section 3(a)(47) of the Securities Exchange Act of 1934 (15 U.S.C. 78c(a)(47)), may be brought
not later than the earlier of—

(1) 2 years after the discovery of the facts constituting the violation; or
(2) 5 years after such violation.

 Chapter 113.   Process

§1693.   PLACE OF ARREST IN CIVIL ACTION

Except as otherwise provided by Act of Congress, no person shall be arrested in one district for trial in
another in any civil action in a district court.
 

§1694.   PATENT INFRINGEMENT ACTION

In a patent infringement action commenced in a district where the defendant is not a resident but has a
regular and established place of business, service of process, summons or subpoena upon such defendant may
be made upon his agent or agents conducting such business.
 

§1695.   STOCKHOLDER'S DERIVATIVE ACTION

Process in a stockholder's action in behalf of his corporation may be served upon such corporation in any
district where it is organized or licensed to do business or is doing business.
 

§1696.   SERVICE IN FOREIGN AND INTERNATIONAL LITIGATION

(a) The district court of the district in which a person resides or is found may order service upon him of
any document issued in connection with a proceeding in a foreign or international tribunal. The order may be
made pursuant to a letter rogatory issued, or request made, by a foreign or international tribunal or upon
application of any interested person and shall direct the manner of service. Service pursuant to this subsection
does not, of itself, require the recognition or enforcement in the United States of a judgment, decree, or order
rendered by a foreign or international tribunal.

(b) This section does not preclude service of such a document without an order of court.
 

§1697.   SERVICE IN MULTIPARTY, MULTIFORUM ACTIONS

When the jurisdiction of the district court is based in whole or in part upon section 1369 of this title,
process, other than subpoenas, may be served at any place within the United States, or anywhere outside the
United States if otherwise permitted by law.
 

Chapter 114.   Class Actions

§1711.   DEFINITIONS

In this chapter:
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(1) Class.—The term “class” means all of the class members in a class action.
(2) Class action.—The term “class action” means any civil action filed in a district court of the United

States under rule 23 of the Federal Rules of Civil Procedure or any civil action that is removed to a district
court of the United States that was originally filed under a State statute or rule of judicial procedure
authorizing an action to be brought by 1 or more representatives as a class action.

(3) Class counsel.—The term “class counsel” means the persons who serve as the attorneys for the class
members in a proposed or certified class action.

(4) Class members.—The term “class members” means the persons (named or unnamed) who fall
within the definition of the proposed or certified class in a class action.

(5) Plaintiff class action.—The term “plaintiff class action” means a class action in which class
members are plaintiffs.

(6) Proposed settlement.—The term “proposed settlement” means an agreement regarding a class
action that is subject to court approval and that, if approved, would be binding on some or all class
members.

 
§1712.   COUPON SETTLEMENTS

(a) Contingent fees in coupon settlements.—If a proposed settlement in a class action provides for a
recovery of coupons to a class member, the portion of any attorney's fee award to class counsel that is
attributable to the award of the coupons shall be based on the value to class members of the coupons that are
redeemed.

(b) Other attorney's fee awards in coupon settlements.—
(1) In general.—If a proposed settlement in a class action provides for a recovery of coupons to class

members, and a portion of the recovery of the coupons is not used to determine the attorney's fee to be
paid to class counsel, any attorney's fee award shall be based upon the amount of time class counsel
reasonably expended working on the action.

(2) Court approval.—Any attorney's fee under this subsection shall be subject to approval by the court
and shall include an appropriate attorney's fee, if any, for obtaining equitable relief, including an
injunction, if applicable. Nothing in this subsection shall be construed to prohibit application of a lodestar
with a multiplier method of determining attorney's fees.
(c) Attorney's fee awards calculated on a mixed basis in coupon settlements.—If a proposed settlement in

a class action provides for an award of coupons to class members and also provides for equitable relief,
including injunctive relief—

(1) that portion of the attorney's fee to be paid to class counsel that is based upon a portion of the
recovery of the coupons shall be calculated in accordance with subsection (a); and

(2) that portion of the attorney's fee to be paid to class counsel that is not based upon a portion of the
recovery of the coupons shall be calculated in accordance with subsection (b).
(d) Settlement valuation expertise.—In a class action involving the awarding of coupons, the court may, in

its discretion upon the motion of a party, receive expert testimony from a witness qualified to provide
information on the actual value to the class members of the coupons that are redeemed.
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(e) Judicial scrutiny of coupon settlements.—In a proposed settlement under which class members would
be awarded coupons, the court may approve the proposed settlement only after a hearing to determine
whether, and making a written finding that, the settlement is fair, reasonable, and adequate for class members.
The court, in its discretion, may also require that a proposed settlement agreement provide for the distribution
of a portion of the value of unclaimed coupons to 1 or more charitable or governmental organizations, as
agreed to by the parties. The distribution and redemption of any proceeds under this subsection shall not be
used to calculate attorneys' fees under this section.
 

§1713.   PROTECTION AGAINST LOSS BY CLASS MEMBERS

The court may approve a proposed settlement under which any class member is obligated to pay sums to
class counsel that would result in a net loss to the class member only if the court makes a written finding that
nonmonetary benefits to the class member substantially outweigh the monetary loss.
 

§1714.   PROTECTION AGAINST DISCRIMINATION BASED ON GEOGRAPHIC LOCATION

The court may not approve a proposed settlement that provides for the payment of greater sums to some
class members than to others solely on the basis that the class members to whom the greater sums are to be
paid are located in closer geographic proximity to the court.
 

§1715.   NOTIFICATIONS TO APPROPRIATE FEDERAL AND STATE OFFICIALS

(a) Definitions.—
(1) Appropriate Federal official.—In this section, the term “appropriate Federal official” means—

(A) the Attorney General of the United States; or
(B) in any case in which the defendant is a Federal depository institution, a State depository

institution, a depository institution holding company, a foreign bank, or a nondepository institution
subsidiary of the foregoing (as such terms are defined in section 3 of the Federal Deposit Insurance
Act (12 U.S.C. 1813)), the person who has the primary Federal regulatory or supervisory responsibility
with respect to the defendant, if some or all of the matters alleged in the class action are subject to
regulation or supervision by that person.
(2) Appropriate State official.—In this section, the term “appropriate State official” means the person

in the State who has the primary regulatory or supervisory responsibility with respect to the defendant, or
who licenses or otherwise authorizes the defendant to conduct business in the State, if some or all of the
matters alleged in the class action are subject to regulation by that person. If there is no primary regulator,
supervisor, or licensing authority, or the matters alleged in the class action are not subject to regulation or
supervision by that person, then the appropriate State official shall be the State attorney general.
(b) In general.—Not later than 10 days after a proposed settlement of a class action is filed in court, each

defendant that is participating in the proposed settlement shall serve upon the appropriate State official of
each State in which a class member resides and the appropriate Federal official, a notice of the proposed
settlement consisting of—
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(1) a copy of the complaint and any materials filed with the complaint and any amended complaints
(except such materials shall not be required to be served if such materials are made electronically available
through the Internet and such service includes notice of how to electronically access such material);

(2) notice of any scheduled judicial hearing in the class action;
(3) any proposed or final notification to class members of—

(A)(i) the members' rights to request exclusion from the class action; or
(ii) if no right to request exclusion exists, a statement that no such right exists; and
(B) a proposed settlement of a class action;

(4) any proposed or final class action settlement;
(5) any settlement or other agreement contemporaneously made between class counsel and counsel for

the defendants;
(6) any final judgment or notice of dismissal;
(7)(A) if feasible, the names of class members who reside in each State and the estimated

proportionate share of the claims of such members to the entire settlement to that State's appropriate
State official; or

(B) if the provision of information under subparagraph (A) is not feasible, a reasonable estimate of
the number of class members residing in each State and the estimated proportionate share of the
claims of such members to the entire settlement; and
(8) any written judicial opinion relating to the materials described under subparagraphs (3) through

(6).
(c) Depository institutions notification.—

(1) Federal and other depository institutions.—In any case in which the defendant is a Federal
depository institution, a depository institution holding company, a foreign bank, or a non-depository
institution subsidiary of the foregoing, the notice requirements of this section are satisfied by serving the
notice required under subsection (b) upon the person who has the primary Federal regulatory or
supervisory responsibility with respect to the defendant, if some or all of the matters alleged in the class
action are subject to regulation or supervision by that person.

(2) State depository institutions.—In any case in which the defendant is a State depository institution
(as that term is defined in section 3 of the Federal Deposit Insurance Act (12 U.S.C. 1813)), the notice
requirements of this section are satisfied by serving the notice required under subsection (b) upon the State
bank supervisor (as that term is defined in section 3 of the Federal Deposit Insurance Act (12 U.S.C.
1813)) of the State in which the defendant is incorporated or chartered, if some or all of the matters
alleged in the class action are subject to regulation or supervision by that person, and upon the appropriate
Federal official.
(d) Final approval.—An order giving final approval of a proposed settlement may not be issued earlier

than 90 days after the later of the dates on which the appropriate Federal official and the appropriate State
official are served with the notice required under subsection (b).

(e) Noncompliance if notice not provided.—
(1) In general.—A class member may refuse to comply with and may choose not to be bound by a

settlement agreement or consent decree in a class action if the class member demonstrates that the notice
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required under subsection (b) has not been provided.
(2) Limitation.—A class member may not refuse to comply with or to be bound by a settlement

agreement or consent decree under paragraph (1) if the notice required under subsection (b) was directed
to the appropriate Federal official and to either the State attorney general or the person that has primary
regulatory, supervisory, or licensing authority over the defendant.

(3) Application of rights.—The rights created by this subsection shall apply only to class members or
any person acting on a class member's behalf, and shall not be construed to limit any other rights affecting
a class member's participation in the settlement.
(f) Rule of construction.—Nothing in this section shall be construed to expand the authority of, or impose

any obligations, duties, or responsibilities upon, Federal or State officials.
 

Chapter 115.   Evidence; Documentary

§1738.   STATE AND TERRITORIAL STATUTES AND JUDICIAL PROCEEDINGS; FULL FAITH AND CREDIT

The Acts of the legislature of any State, Territory, or Possession of the United States, or copies thereof,
shall be authenticated by affixing the seal of such State, Territory or Possession thereto.

The records and judicial proceedings of any court of any such State, Territory or Possession, or copies
thereof, shall be proved or admitted in other courts within the United States and its Territories and
Possessions by the attestation of the clerk and seal of the court annexed, if a seal exists, together with a
certificate of a judge of the court that the said attestation is in proper form.

Such Acts, records and judicial proceedings or copies thereof, so authenticated, shall have the same full
faith and credit in every court within the United States and its Territories and Possessions as they have by law
or usage in the courts of such State, Territory or Possession from which they are taken.
 

§1738a.   FULL FAITH AND CREDIT GIVEN TO CHILD CUSTODY DETERMINATIONS

(a) The appropriate authorities of every State shall enforce according to its terms, and shall not modify
except as provided in subsections (f), (g), and (h) of this section, any custody determination or visitation
determination made consistently with the provisions of this section by a court of another State.

(b) As used in this section, the term—
(1) “child” means a person under the age of eighteen;
(2) “contestant” means a person, including a parent or grandparent, who claims a right to custody or

visitation of a child;
(3) “custody determination” means a judgment, decree, or other order of a court providing for the

custody of a child, and includes permanent and temporary orders, and initial orders and modifications;
(4) “home State” means the State in which, immediately preceding the time involved, the child lived

with his parents, a parent, or a person acting as parent, for at least six consecutive months, and in the case
of a child less than six months old, the State in which the child lived from birth with any of such persons.
Periods of temporary absence of any of such persons are counted as part of the six-month or other period;

(5) “modification” and “modify” refer to a custody or visitation determination which modifies, replaces,
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supersedes, or otherwise is made subsequent to, a prior custody or visitation determination concerning the
same child, whether made by the same court or not;

(6) “person acting as a parent” means a person, other than a parent, who has physical custody of a child
and who has either been awarded custody by a court or claims a right to custody;

(7) “physical custody” means actual possession and control of a child;
(8) “State” means a State of the United States, the District of Columbia, the Commonwealth of

Puerto Rico, or a territory or possession of the United States; and
(9) “visitation determination” means a judgment, decree, or other order of a court providing for the

visitation of a child and includes permanent and temporary orders and initial orders and modifications.
(c) A child custody or visitation determination made by a court of a State is consistent with the provisions

of this section only if—
(1) such court has jurisdiction under the law of such State; and
(2) one of the following conditions is met:

(A) such State (i) is the home State of the child on the date of the commencement of the
proceeding, or

(ii) had been the child's home State within six months before the date of the commencement
of the proceeding and the child is absent from such State because of his removal or retention by a
contestant or for other reasons, and a contestant continues to live in such State;

(B)(i) it appears that no other State would have jurisdiction under subparagraph (A), and (ii) it is
in the best interest of the child that a court of such State assume jurisdiction because (I) the child and
his parents, or the child and at least one contestant, have a significant connection with such State other
than mere physical presence in such State, and (II) there is available in such State substantial evidence
concerning the child's present or future care, protection, training, and personal relationships;

(C) the child is physically present in such State and
(i) the child has been abandoned, or
(ii) it is necessary in an emergency to protect the child because the child, a sibling, or parent

of the child has been subjected to or threatened with mistreatment or abuse;
(D)(i) it appears that no other State would have jurisdiction under subparagraph (A), (B), (C), or

(E), or another State has declined to exercise jurisdiction on the ground that the State whose
jurisdiction is in issue is the more appropriate forum to determine the custody or visitation of the
child, and

(ii) it is in the best interest of the child that such court assume jurisdiction; or
(E) the court has continuing jurisdiction pursuant to subsection (d) of this section.

(d) The jurisdiction of a court of a State which has made a child custody or visitation determination
consistently with the provisions of this section continues as long as the requirement of subsection (c)(1) of this
section continues to be met and such State remains the residence of the child or of any contestant.

(e) Before a child custody or visitation determination is made, reasonable notice and opportunity to be
heard shall be given to the contestants, any parent whose parental rights have not been previously terminated
and any person who has physical custody of a child.

(f) A court of a State may modify a determination of the custody of the same child made by a court of
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another State, if—
(1) it has jurisdiction to make such a child custody determination; and
(2) the court of the other State no longer has jurisdiction, or it has declined to exercise such

jurisdiction to modify such determination.
(g) A court of a State shall not exercise jurisdiction in any proceeding for a custody or visitation

determination commenced during the pendency of a proceeding in a court of another State where such court
of that other State is exercising jurisdiction consistently with the provisions of this section to make a custody
or visitation determination.

(h) A court of a State may not modify a visitation determination made by a court of another State unless
the court of the other State no longer has jurisdiction to modify such determination or has declined to exercise
jurisdiction to modify such determination.
 

§1738b.   FULL FAITH AND CREDIT FOR CHILD SUPPORT ORDERS

(a) General rule.—The appropriate authorities of each State—
(1) shall enforce according to its terms a child support order made consistently with this section by a

court of another State; and
(2) shall not seek or make a modification of such an order except in accordance with subsections (e),

(f), and (i).
(b) Definitions.—In this section:
(1) The term “child” means—

(A) a person under 18 years of age; and
(B) a person 18 or more years of age with respect to whom a child support order has been issued

pursuant to the laws of a State.
(2) The term “child's State” means the State in which a child resides.
(3) The term “child's home State” means the State in which a child lived with a parent or a person acting as parent for at least 6

consecutive months immediately preceding the time of filing of a petition or comparable pleading for support and, if a child is less than 6
months old, the State in which the child lived from birth with any of them. A period of temporary absence of any of them is counted as
part of the 6-month period.

(4) The term “child support” means a payment of money, continuing support, or arrearages or the provision of a benefit (including
payment of health insurance, child care, and educational expenses) for the support of a child.

 
(5) The term “child support order”—

(A) means a judgment, decree, or order of a court requiring the payment of child support in periodic
amounts or in a lump sum; and

(B) includes—
(i) a permanent or temporary order; and
(ii) an initial order or a modification of an order.

(6) The term “contestant” means—
(A) a person (including a parent) who—

(i) claims a right to receive child support;
(ii) is a party to a proceeding that may result in the issuance of a child support order; or
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(iii) is under a child support order; and
(B) a State or political subdivision of a State to which the right to obtain child support has been

assigned.
(7) The term “court” means a court or administrative agency of a State that is authorized by State law to

establish the amount of child support payable by a contestant or make a modification of a child support order.
(8) The term “modification” means a change in a child support order that affects the amount, scope, or

duration of the order and modifies, replaces, supersedes, or otherwise is made subsequent to the child support
order.

(9) The term “State” means a State of the United States, the District of Columbia, the Commonwealth of
Puerto Rico, the territories and possessions of the United States, and Indian country (as defined in section
1151 of title 18).

(c) Requirements of child support orders.—A child support order made by a court of a State is made
consistently with this section if—

(1) a court that makes the order, pursuant to the laws of the State in which the court is located and
subsections (e), (f), and (g)—
(A) has subject matter jurisdiction to hear the matter and enter such an order; and
(B) has personal jurisdiction over the contestants; and

(2) reasonable notice and opportunity to be heard is given to the contestants.
(d) Continuing jurisdiction.—A court of a State that has made a child support order consistently with this

section has continuing, exclusive jurisdiction over the order if the State is the child's State or the residence of
any individual contestant unless the court of another State, acting in accordance with subsections (e) and (f),
has made a modification of the order.

(e) Authority to modify orders.—A court of a State may modify a child support order issued by a court of
another State if—

(1) the court has jurisdiction to make such a child support order pursuant to subsection (i); and
(2)(A) the court of the other State no longer has continuing, exclusive jurisdiction of the child support

order because that State no longer is the child's State or the residence of any individual contestant; or
(B) each individual contestant has filed written consent with the State of continuing, exclusive

jurisdiction for a court of another State to modify the order and assume continuing, exclusive
jurisdiction over the order.

(f) Recognition of child support orders.—If 1 or more child support orders have been issued with regard
to an obligor and a child, a court shall apply the following rules in determining which order to recognize for
purposes of continuing, exclusive jurisdiction and enforcement:

(1) If only 1 court has issued a child support order, the order of that court must be recognized.
(2) If 2 or more courts have issued child support orders for the same obligor and child, and only 1 of

the courts would have continuing, exclusive jurisdiction under this section, the order of that court must be
recognized.

(3) If 2 or more courts have issued child support orders for the same obligor and child, and more than
1 of the courts would have continuing, exclusive jurisdiction under this section, an order issued by a court
in the current home State of the child must be recognized, but if an order has not been issued in the
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current home State of the child, the order most recently issued must be recognized.
(4) If 2 or more courts have issued child support orders for the same obligor and child, and none of the

courts would have continuing, exclusive jurisdiction under this section, a court having jurisdiction over the
parties shall issue a child support order, which must be recognized.

(5) The court that has issued an order recognized under this subsection is the court having continuing,
exclusive jurisdiction under subsection (d).
(g) Enforcement of modified orders.—A court of a State that no longer has continuing, exclusive

jurisdiction of a child support order may enforce the order with respect to nonmodifiable obligations and
unsatisfied obligations that accrued before the date on which a modification of the order is made under
subsections (e) and (f).

(h) Choice of law.—
(1) In general.—In a proceeding to establish, modify, or enforce a child support order, the forum

State's law shall apply except as provided in paragraphs (2) and (3).
(2) Law of State of issuance of order.—In interpreting a child support order including the duration of

current payments and other obligations of support, a court shall apply the law of the State of the court that
issued the order.

(3) Period of limitation.—In an action to enforce arrears under a child support order, a court shall
apply the statute of limitation of the forum State or the State of the court that issued the order, whichever
statute provides the longer period of limitation.
(i) Registration for modification.—If there is no individual contestant or child residing in the issuing

State, the party or support enforcement agency seeking to modify, or to modify and enforce, a child support
order issued in another State shall register that order in a State with jurisdiction over the nonmovant for the
purpose of modification.
 

§1739.   STATE AND TERRITORIAL NONJUDICIAL RECORDS; FULL FAITH AND CREDIT

All nonjudicial records or books kept in any public office of any State, Territory, or Possession of the
United States, or copies thereof, shall be proved or admitted in any court or office in any other State,
Territory, or Possession by the attestation of the custodian of such records or books, and the seal of his office
annexed, if there be a seal, together with a certificate of a judge of a court of record of the county, parish, or
district in which such office may be kept, or of the Governor, or secretary of state, the chancellor or keeper of
the great seal, off the State, Territory, or Possession that the said attestation is in due form and by the proper
officers.

If the certificate is given by a judge, it shall be further authenticated by the clerk or prothonotary of the
court, who shall certify, under his hand and the seal of his office, that such judge is duly commissioned and
qualified; or, if given by such Governor, secretary, chancellor, or keeper of the great seal, it shall be under the
great seal of the State, Territory, or Possession in which it is made.

Such records or books, or copies thereof, so authenticated, shall have the same full faith and credit in every
court and office within the United States and its Territories and Possessions as they have by law or usage in
the courts or offices of the State, Territory, or Possession from which they are taken.
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§1746.   UNSWORN DECLARATIONS UNDER PENALTY OF PERJURY

Wherever, under any law of the United States or under any rule, regulation, order, or requirement made
pursuant to law, any matter is required or permitted to be supported, evidenced, established, or proved by the
sworn declaration, verification, certificate, statement, oath, or affidavit, in writing of the person making the
same (other than a deposition, or an oath of office, or an oath required to be taken before a specified official
other than a notary public), such matter may, with like force and effect, be supported, evidenced, established,
or proved by the unsworn declaration, certificate, verification, or statement, in writing of such person which is
subscribed by him, as true under penalty of perjury, and dated, in substantially the following form:

(1) If executed without the United States: “I declare (or certify, verify, or state) under penalty of
perjury under the laws of the United States of America that the foregoing is true and correct. Executed on
(date).

(2) If executed within the United States, its territories, possessions, or commonwealths: “I declare (or
certify, verify, or state) under penalty of perjury that the foregoing is true and correct. Executed on (date).

 
Chapter 117.   Evidence; Depositions

§1785.   SUBPOENAS IN MULTIPARTY, MULTIFORUM ACTIONS

When the jurisdiction of the district court is based in whole or in part upon section 1369 of this title, a
subpoena for attendance at a hearing or trial may, if authorized by the court upon motion for good cause
shown, and upon such terms and conditions as the court may impose, be served at any place within the United
States, or anywhere outside the United States if otherwise permitted by law.
 

Chapter 119.   Evidence; Witnesses

§1821.   PER DIEM AND MILEAGE GENERALLY; SUBSISTENCE

(a)(1) Except as otherwise provided by law, a witness in attendance at any court of the United States, or
before a United States Magistrate Judge, or before any person authorized to take his deposition pursuant to
any rule or order of a court of the United States, shall be paid the fees and allowances provided by this section.

(2) As used in this section, the term “court of the United States” includes, in addition to the courts
listed in section 451 of this title, any court created by Act of Congress in a territory which is invested with
any jurisdiction of a district court of the United States.
(b) A witness shall be paid an attendance fee of $40 per day for each day's attendance. A witness shall also

be paid the attendance fee for the time necessarily occupied in going to and returning from the place of
attendance at the beginning and end of such attendance or at any time during such attendance.

(c)(1) A witness who travels by common carrier shall be paid for the actual expenses of travel on the basis
of the means of transportation reasonably utilized and the distance necessarily traveled to and from such
witness's residence by the shortest practical route in going to and returning from the place of attendance. Such
a witness shall utilize a common carrier at the most economical rate reasonably available. A receipt or other
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evidence of actual cost shall be furnished.
(2) A travel allowance equal to the mileage allowance which the Administrator of General Services has

prescribed, pursuant to section 5704 of title 5, for official travel of employees of the Federal Government
shall be paid to each witness who travels by privately owned vehicle. Computation of mileage under this
paragraph shall be made on the basis of a uniformed table of distances adopted by the Administrator of
General Services.

(3) Toll charges for toll roads, bridges, tunnels, and ferries, taxicab fares between places of lodging and
carrier terminals, and parking fees (upon presentation of a valid parking receipt), shall be paid in full to a
witness incurring such expenses.

(4) All normal travel expenses within and outside the judicial district shall be taxable as costs pursuant
to section 1920 of this title.
(d)(1) A subsistence allowance shall be paid to a witness when an overnight stay is required at the place of

attendance because such place is so far removed from the residence of such witness as to prohibit return
thereto from day to day.

(2) A subsistence allowance for a witness shall be paid in an amount not to exceed the maximum per
diem allowance prescribed by the Administrator of General Services, pursuant to section 5702(a) of title 5,
for official travel in the area of attendance by employees of the Federal Government.

(3) A subsistence allowance for a witness attending in an area designated by the Administrator of
General Services as a high-cost area shall be paid in an amount not to exceed the maximum actual
subsistence allowance prescribed by the Administrator, pursuant to section 5702(c)(B) of title 5, for
official travel in such area by employees of the Federal Government.

(4) When a witness is detained pursuant to section 3144 of title 18 for want of security for his
appearance, he shall be entitled for each day of detention when not in attendance at court, in addition to
his subsistence, to the daily attendance fee provided by subsection (b) of this section.
(e) An alien who has been paroled into the United States for prosecution, pursuant to section 212(d)(5) of

the Immigration and Nationality Act (8 U.S.C. 1182(d)(5)), or an alien who either has admitted belonging to
a class of aliens who are deportable or has been determined pursuant to section 240 of such Act (8 U.S.C.
1252(b)) to be deportable, shall be ineligible to receive the fees or allowances provided by this section.

(f) Any witness who is incarcerated at the time that his or her testimony is given (except for a witness to
whom the provisions of section 3144 of title 18 apply) may not receive fees or allowances under this section,
regardless of whether such a witness is incarcerated at the time he or she makes a claim for fees or allowances
under this section.
 

§1824.   MILEAGE FEES UNDER SUMMONS AS BOTH WITNESS AND JUROR

No constructive or double mileage fees shall be allowed by reason of any person being summoned both as
a witness and a juror.
 

§1825.   PAYMENT OF FEES

(a) In any case in which the United States or an officer or agency of the United States is a party, the
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United States marshal for the district shall pay all fees of witnesses on the certificate of the United States
attorney or assistant United States attorney, and in the proceedings before a United States magistrate judge,
on the certificate of such magistrate judge, except that any fees of defense witnesses, other than experts,
appearing pursuant to subpoenas issued upon approval of the court, shall be paid by the United States marshal
for the district—

(1) on the certificate of a Federal public defender or assistant Federal public defender, in a criminal
case in which the defendant is represented by such Federal public defender or assistant Federal public
defender, and

(2) on the certificate of the clerk of the court upon the affidavit of such witnesses' attendance given by
other counsel appointed pursuant to section 3006A of title 18, in a criminal case in which a defendant is
represented by such other counsel.
(b) In proceedings in forma pauperis for a writ of habeas corpus, and in proceedings in forma pauperis

under section 2255 of this title, the United States marshal for the district shall pay, on the certificate of the
district judge, all fees of witnesses for the party authorized to proceed in forma pauperis, except that any fees
of witnesses for such party, other than experts, appearing pursuant to subpoenas issued upon approval of the
court, shall be paid by the United States marshal for the district—

(1) on the certificate of a Federal public defender or assistant Federal public defender, in any such
proceedings in which a party is represented by such Federal public defender or assistant Federal public
defender, and

(2) on the certificate of the clerk of the court upon the affidavit of such witnesses' attendance given by
other counsel appointed pursuant to section 3006A of title 18, in any such proceedings in which a party is
represented by such other counsel.
(c) Fees and mileage need not by tendered to a witness upon service of a subpoena issued on behalf of the

United States or an officer or agency of the United States, upon service of a subpoena issued on behalf of a
defendant represented by a Federal public defender, assistant Federal public defender, or other attorney
appointed pursuant to section 3006A of title 18, or upon service of a subpoena issued on behalf of a party
authorized to proceed in forma pauperis, if the payment of such fees and mileage is to be made by the United
States marshal under this section.
 

§1826.   RECALCITRANT WITNESSES

(a) Whenever a witness in any proceeding before or ancillary to any court or grand jury of the United
States refuses without just cause shown to comply with an order of the court to testify or provide other
information, including any book, paper, document, record, recording or other material, the court, upon such
refusal, or when such refusal is duly brought to its attention, may summarily order his confinement at a
suitable place until such time as the witness is willing to give such testimony or provide such information. No
period of such confinement shall exceed the life of—

(1) the court proceeding, or
(2) the term of the grand jury, including extensions, before which such refusal to comply with the

court order occurred, but in no event shall such confinement exceed eighteen months.
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(b) No person confined pursuant to subsection (a) of this section shall be admitted to bail pending the
determination of an appeal taken by him from the order for his confinement if it appears that the appeal is
frivolous or taken for delay. Any appeal from an order of confinement under this section shall be disposed of
as soon as practicable, but not later than thirty days from the filing of such appeal.

(c) Whoever escapes or attempts to escape from the custody of any facility or from any place in which or
to which he is confined pursuant to this section or section 4243 of title 18, or whoever rescues or attempts to
rescue or instigates, aids, or assists the escape or attempt to escape of such a person, shall be subject to
imprisonment for not more than three years, or a fine of not more than $10,000, or both.
 

Chapter 121.   Juries; Trial by Jury

§1861.   DECLARATION OF POLICY

It is the policy of the United States that all litigants in Federal courts entitled to trial by jury shall have the
right to grand and petit juries selected at random from a fair cross section of the community in the district or
division wherein the court convenes. It is further the policy of the United States that all citizens shall have the
opportunity to be considered for service on grand and petit juries in the district courts of the United States,
and shall have an obligation to serve as jurors when summoned for that purpose.
 

§1862.   DISCRIMINATION PROHIBITED

No citizen shall be excluded from service as a grand or petit juror in the district courts of the United States
or in the Court of International Trade on account of race, color, religion, sex, national origin, or economic
status.
 

§1863.   PLAN FOR RANDOM JURY SELECTION

(a) Each United States district court shall devise and place into operation a written plan for random
selection of grand and petit jurors that shall be designed to achieve the objectives of sections 1861 and 1862 of
this title, and that shall otherwise comply with the provisions of this title. The plan shall be placed into
operation after approval by a reviewing panel consisting of the members of the judicial council of the circuit
and either the chief judge of the district whose plan is being reviewed or such other active district judge of that
district as the chief judge of the district may designate. The panel shall examine the plan to ascertain that it
complies with the provisions of this title. If the reviewing panel finds that the plan does not comply, the panel
shall state the particulars in which the plan fails to comply and direct the district court to present within a
reasonable time an alternative plan remedying the defect or defects. Separate plans may be adopted for each
division or combination of divisions within a judicial district. The district court may modify a plan at any time
and it shall modify the plan when so directed by the reviewing panel. The district court shall promptly notify
the panel, the Administrative Office of the United States Courts, and the Attorney General of the United
States, of the initial adoption and future modifications of the plan by filing copies therewith. Modifications of
the plan made at the instance of the district court shall become effective after approval by the panel. Each
district court shall submit a report on the jury selection process within its jurisdiction to the Administrative
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Office of the United States Courts in such form and at such times as the Judicial Conference of the United
States may specify. The Judicial Conference of the United States may, from time to time, adopt rules and
regulations governing the provisions and the operation of the plans formulated under this title.

(b) Among other things, such plan shall—
(1) either establish a jury commission, or authorize the clerk of the court, to manage the jury selection

process. If the plan establishes a jury commission, the district court shall appoint one citizen to serve with
the clerk of the court as the jury commission: Provided, however, That the plan for the District of
Columbia may establish a jury commission consisting of three citizens. The citizen jury commissioner
shall not belong to the same political party as the clerk serving with him. The clerk or the jury
commission, as the case may be, shall act under the supervision and control of the chief judge of the
district court or such other judge of the district court as the plan may provide. Each jury commissioner
shall, during his tenure in office, reside in the judicial district or division for which he is appointed. Each
citizen jury commissioner shall receive compensation to be fixed by the district court plan at a rate not to
exceed $50 per day for each day necessarily employed in the performance of his duties, plus reimbursement
for travel, subsistence, and other necessary expenses incurred by him in the performance of such duties.
The Judicial Conference of the United States may establish standards for allowance of travel, subsistence,
and other necessary expenses incurred by jury commissioners.

(2) specify whether the names of prospective jurors shall be selected from the voter registration lists or
the lists of actual voters of the political subdivisions within the district or division. The plan shall prescribe
some other source or sources of names in addition to voter lists where necessary to foster the policy and
protect the rights secured by sections 1861 and 1862 of this title. The plan for the District of Columbia
may require the names of prospective jurors to be selected from the city directory rather than from voter
lists. The plans for the districts of Puerto Rico and the Canal Zone may prescribe some other source or
sources of names of prospective jurors in lieu of voter lists, the use of which shall be consistent with the
policies declared and rights secured by sections 1861 and 1862 of this title. The plan for the district of
Massachusetts may require the names of prospective jurors to be selected from the resident list provided
for in chapter 234A, Massachusetts General Laws, or comparable authority, rather than from voter lists.

(3) specify detailed procedures to be followed by the jury commission or clerk in selecting names from
the sources specified in paragraph (2) of this subsection. These procedures shall be designed to ensure the
random selection of a fair cross section of the persons residing in the community in the district or division
wherein the court convenes. They shall ensure that names of persons residing in each of the counties,
parishes, or similar political subdivisions within the judicial district or division are placed in a master jury
wheel; and shall ensure that each county, parish, or similar political subdivision within the district or
division is substantially proportionally represented in the master jury wheel for that judicial district,
division, or combination of divisions. For the purposes of determining proportional representation in the
master jury wheel, either the number of actual voters at the last general election in each county, party, or
similar political subdivision, or the number of registered voters if registration of voters is uniformly
required throughout the district or division, may be used.

(4) provide for a master jury wheel (or a device similar in purpose and function) into which the names
of those randomly selected shall be placed. The plan shall fix a minimum number of names to be placed
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initially in the master jury wheel, which shall be at least one-half of 1 per centum of the total number of
persons on the lists used as a source of names for the district or division; but if this number of names is
believed to be cumbersome and unnecessary, the plan may fix a smaller number of names to be placed in
the master wheel, but in no event less than one thousand. The chief judge of the district court, or such
other district court judge as the plan may provide, may order additional names to be placed in the master
jury wheel from time to time as necessary. The plan shall provide for periodic emptying and refilling of the
master jury wheel at specified times, the interval for which shall not exceed four years.

(5)(A) except as provided in subparagraph (B), specify those groups of persons or occupational classes
whose members shall, on individual request therefor, be excused from jury service. Such groups or classes
shall be excused only if the district court finds, and the plan states, that jury service by such class or group
would entail undue hardship or extreme inconvenience to the members thereof, and excuse of members
thereof would not be inconsistent with sections 1861 and 1862 of this title.

(B) specify that volunteer safety personnel, upon individual request, shall be excused from jury
service. For purposes of this subparagraph, the term “volunteer safety personnel” means individuals
serving a public agency (as defined in section 1203(6) of title I of the Omnibus Crime Control and
Safe Streets Act of 1968) in an official capacity, without compensation, as firefighters or members of a
rescue squad or ambulance crew.
(6) specify that the following persons are barred from jury service on the ground that they are exempt:

(A) members in active service in the Armed Forces of the United States; (B) members of the fire or police
departments of any State, the District of Columbia, any territory or possession of the United States, or any
subdivision of a State, the District of Columbia, or such territory or possession; (C) public officers in the
executive, legislative, or judicial branches of the Government of the United States, or of any State, the
District of Columbia, any territory or possession of the United States, or any subdivision of a State, the
District of Columbia, or such territory or possession, who are actively engaged in the performance of
official duties.

(7) fix the time when the names drawn from the qualified jury wheel shall be disclosed to parties and
to the public. If the plan permits these names to be made public, it may nevertheless permit the chief
judge of the district court, or such other district court judge as the plan may provide, to keep these names
confidential in any case where the interests of justice so require.

(8) specify the procedures to be followed by the clerk or jury commission in assigning persons whose
names have been drawn from the qualified jury wheel to grand and petit jury panels.
(c) The initial plan shall be devised by each district court and transmitted to the reviewing panel specified

in subsection (a) of this section within one hundred and twenty days of the date of enactment of the Jury
Selection and Service Act of 1968. The panel shall approve or direct the modification of each plan so
submitted within sixty days thereafter. Each plan or modification made at the direction of the panel shall
become effective after approval at such time thereafter as the panel directs, in no event to exceed ninety days
from the date of approval. Modifications made at the instance of the district court under subsection (a) of this
section shall be effective at such time thereafter as the panel directs, in no event to exceed ninety days from the
date of modification.

(d) State, local, and Federal officials having custody, possession, or control of voter registration lists, lists
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of actual voters, or other appropriate records shall make such lists and records available to the jury commission
or clerks for inspection, reproduction, and copying at all reasonable times as the commission or clerk may
deem necessary and proper for the performance of duties under this title. The district courts shall have
jurisdiction upon application by the Attorney General of the United States to compel compliance with this
subsection by appropriate process.
 

§1865.   QUALIFICATIONS FOR JURY SERVICE

(a) The chief judge of the district court, or such other district court judge as the plan may provide, on his
initiative or upon recommendation of the clerk or jury commission, or the clerk under supervision of the court
if the court's jury selection plan so authorizes, shall determine solely on the basis of information provided on
the juror qualification form and other competent evidence whether a person is unqualified for, or exempt, or
to be excused from jury service. The clerk shall enter such determination in the space provided on the juror
qualification form and in any alphabetical list of names drawn from the master jury wheel. If a person did not
appear in response to a summons, such fact shall be noted on said list.

(b) In making such determination the chief judge of the district court, or such other district court judge as
the plan may provide, or the clerk if the court's jury selection plan so provides, shall deem any person qualified
to serve on grand and petit juries in the district court unless he—

(1) is not a citizen of the United States eighteen years old who has resided for a period of one year
within the judicial district;

(2) is unable to read, write, and understand the English language with a degree of proficiency
sufficient to fill out satisfactorily the juror qualification form;

(3) is unable to speak the English language;
(4) is incapable, by reason of mental or physical infirmity, to render satisfactory jury service; or
(5) has a charge pending against him for the commission of, or has been convicted in a State or

Federal court of record of, a crime punishable by imprisonment for more than one year and his civil rights
have not been restored.

 
§1866.   SELECTION AND SUMMONING OF JURY PANELS

(a) The jury commission, or in the absence thereof the clerk, shall maintain a qualified jury wheel and shall
place in such wheel names of all persons drawn from the master jury wheel who are determined to be qualified
as jurors and not exempt or excused pursuant to the district court plan. From time to time, the jury
commission or the clerk shall draw at random from the qualified jury wheel such number of names of persons
as may be required for assignment to grand and petit jury panels. The clerk or jury commission shall post a
general notice for public review in the clerk's office and on the court's website explaining the process by which
names are periodically and randomly drawn. The jury commission or the clerk shall prepare a separate list of
names of persons assigned to each grand and petit jury panel.

(b) When the court orders a grand or petit jury to be drawn, the clerk or jury commission or their duly
designated deputies shall issue summonses for the required number of jurors.

Each person drawn for jury service may be served personally, or by registered, certified or first-class mail
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addressed to such person at his usual residence or business address.
If such service is made personally, the summons shall be delivered by the clerk or the jury commission or

their duly designated deputies to the marshal who shall make such service.
If such service is made by mail, the summons may be served by the marshal or by the clerk, the jury

commission or their duly designated deputies, who shall make affidavit of service and shall attach thereto any
receipt from the addressee for a registered or certified summons.

(c) Except as provided in section 1865 of this title or in any jury selection plan provision adopted pursuant
to paragraph (5) or (6) of section 1863(b) of this title, no person or class of persons shall be disqualified,
excluded, excused, or exempt from service as jurors: Provided, That any person summoned for jury service may
be (1) excused by the court, or by the clerk under supervision of the court if the court's jury selection plan so
authorizes, upon a showing of undue hardship or extreme inconvenience, for such period as the court deems
necessary, at the conclusion of which such person either shall be summoned again for jury service under
subsections (b) and (c) of this section or, if the court's jury selection plan so provides, the name of such person
shall be reinserted into the qualified jury wheel for selection pursuant to subsection (a) of this section, or (2)
excluded by the court on the ground that such person may be unable to render impartial jury service or that his
service as a juror would be likely to disrupt the proceedings, or (3) excluded upon peremptory challenge as
provided by law, or (4) excluded pursuant to the procedure specified by law upon a challenge by any party for
good cause shown, or (5) excluded upon determination by the court that his service as a juror would be likely
to threaten the secrecy of the proceedings, or otherwise adversely affect the integrity of jury deliberations. No
person shall be excluded under clause (5) of this subsection unless the judge, in open court, determines that
such is warranted and that exclusion of the person will not be inconsistent with sections 1861 and 1862 of this
title. The number of persons excluded under clause (5) of this subsection shall not exceed one per centum of
the number of persons who return executed jury qualification forms during the period, specified in the plan,
between two consecutive fillings of the master jury wheel. The names of persons excluded under clause (5) of
this subsection, together with detailed explanations for the exclusions, shall be forwarded immediately to the
judicial council of the circuit, which shall have the power to make any appropriate order, prospective or
retroactive, to redress any misapplication of clause (5) of this subsection, but otherwise exclusions effectuated
under such clause shall not be subject to challenge under the provisions of this title. Any person excluded from
a particular jury under clause (2), (3), or (4) of this subsection shall be eligible to sit on another jury if the basis
for his initial exclusion would not be relevant to his ability to serve on such other jury.

(d) Whenever a person is disqualified, excused, exempt, or excluded from jury service, the jury commission
or clerk shall note in the space provided on his juror qualification form or on the juror's card drawn from the
qualified jury wheel the specific reason therefor.

(e) In any two-year period, no person shall be required to (1) serve or attend court for prospective service
as a petit juror for a total of more than thirty days, except when necessary to complete service in a particular
case, or (2) serve on more than one grand jury, or (3) serve as both a grand and petit juror.

(f) When there is an unanticipated shortage of available petit jurors drawn from the qualified jury wheel,
the court may require the marshal to summon a sufficient number of petit jurors selected at random from the
voter registration lists, lists of actual voters, or other lists specified in the plan, in a manner ordered by the
court consistent with sections 1861 and 1862 of this title.
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(g) Any person summoned for jury service who fails to appear as directed may be ordered by the district
court to appear forthwith and show cause for failure to comply with the summons. Any person who fails to
show good cause for noncompliance with a summons may be fined not more than $1,000, imprisoned not
more than three days, ordered to perform community service, or any combination thereof.
 

§1867.   CHALLENGING COMPLIANCE WITH SELECTION PROCEDURES

(a) In criminal cases, before the voir dire examination begins, or within seven days after the defendant
discovered or could have discovered, by the exercise of diligence, the grounds therefor, whichever is earlier, the
defendant may move to dismiss the indictment or stay the proceedings against him on the ground of
substantial failure to comply with the provisions of this title in selecting the grand or petit jury.

(b) In criminal cases, before the voir dire examination begins, or within seven days after the Attorney
General of the United States discovered or could have discovered, by the exercise of diligence, the grounds
therefor, whichever is earlier, the Attorney General may move to dismiss the indictment or stay the
proceedings on the ground of substantial failure to comply with the provisions of this title in selecting the
grand or petit jury.

(c) In civil cases, before the voir dire examination begins, or within seven days after the party discovered or
could have discovered, by the exercise of diligence, the grounds therefor, whichever is earlier, any party may
move to stay the proceedings on the ground of substantial failure to comply with the provisions of this title in
selecting the petit jury.

(d) Upon motion filed under subsection (a), (b), or (c) of this section, containing a sworn statement of
facts which, if true, would constitute a substantial failure to comply with the provisions of this title, the
moving party shall be entitled to present in support of such motion the testimony of the jury commission or
clerk, if available, any relevant records and papers not public or otherwise available used by the jury
commissioner or clerk, and any other relevant evidence. If the court determines that there has been a
substantial failure to comply with the provisions of this title in selecting the grand jury, the court shall stay the
proceedings pending the selection of a grand jury in conformity with this title or dismiss the indictment,
whichever is appropriate. If the court determines that there has been a substantial failure to comply with the
provisions of this title in selecting the petit jury, the court shall stay the proceedings pending the selection of a
petit jury in conformity with this title.

(e) The procedures prescribed by this section shall be the exclusive means by which a person accused of a
Federal crime, the Attorney General of the United States or a party in a civil case may challenge any jury on
the ground that such jury was not selected in conformity with the provisions of this title. Nothing in this
section shall preclude any person or the United States from pursuing any other remedy, civil or criminal,
which may be available for the vindication or enforcement of any law prohibiting discrimination on account of
race, color, religion, sex, national origin or economic status in the selection of persons for service on grand or
petit juries.

(f) The contents of records or papers used by the jury commission or clerk in connection with the jury
selection process shall not be disclosed, except pursuant to the district court plan or as may be necessary in the
preparation or presentation of a motion under subsection (a), (b), or (c) or this section, until after the master
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jury wheel has been emptied and refilled pursuant to section 1863(b)(4) of this title and all persons selected to
serve as jurors before the master wheel was emptied have completed such service. The parties in a case shall be
allowed to inspect, reproduce, and copy such records or papers at all reasonable times during the preparation
and pendency of such a motion. Any person who discloses the contents of any record or paper in violation of
this subsection may be fined not more than $1,000 or imprisoned not more than one year, or both.
 

§1868.   MAINTENANCE AND INSPECTION OF RECORDS

After the master jury wheel is emptied and refilled pursuant to section 1863(b)(4) of this title, and after all
persons selected to serve as jurors before the master wheel was emptied have completed such service, all
records and papers compiled and maintained by the jury commission or clerk before the master wheel was
emptied shall be preserved in the custody of the clerk for four years or for such longer period as may be
ordered by a court, and shall be available for public inspection for the purpose of determining the validity of
the selection of any jury.
 

§1870.   CHALLENGE

In civil cases, each party shall be entitled to three peremptory challenges. Several defendants or several
plaintiffs may be considered as a single party for the purposes of making challenges, or the court may allow
additional peremptory challenges and permit them to be exercised separately or jointly.

All challenges for cause or favor, whether to the array or panel or to individual jurors, shall be determined
by the court.
 

§1871.   FEES

(a) Grand and petit jurors in district courts appearing pursuant to this chapter shall be paid the fees and
allowances provided by this section. The requisite fees and allowances shall be disbursed on the certificate of
the clerk of court in accordance with the procedure established by the Director of the Administrative Office of
the United States Courts. Attendance fees for extended service under subsection (b) of this section shall be
certified by the clerk only upon the order of a district judge.

(b)(1) A juror shall be paid an attendance fee of $40 per day for actual attendance at the place of trial or
hearing. A juror shall also be paid the attendance fee for the time necessarily occupied in going to and
returning from such place at the beginning and end of such service or at any time during such service.

(2) A petit juror required to attend more than ten days in hearing one case may be paid, in the
discretion of the trial judge, an additional fee, not exceeding $10 more than the attendance fee, for each
day in excess of ten days on which he is required to hear such case.

(3) A grand juror required to attend more than forty-five days of actual service may be paid, in the
discretion of the district judge in charge of the particular grand jury, an additional fee, not exceeding $10
more than the attendance fee, for each day in excess of forty-five days of actual service.

(4) A grand or petit juror required to attend more than ten days of actual service may be paid, in the
discretion of the judge, the appropriate fees at the end of the first ten days and at the end of every ten days
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of service thereafter.
(5) Certification of additional attendance fees may be ordered by the judge to be made effective

commencing on the first day of extended service, without reference to the date of such certification.
(c)(1) A travel allowance not to exceed the maximum rate per mile that the Director of the Administrative

Office of the United States Courts has prescribed pursuant to section 604(a)(7) of this title for payment to
supporting court personnel in travel status using privately owned automobiles shall be paid to each juror,
regardless of the mode of transportation actually employed. The prescribed rate shall be paid for the distance
necessarily traveled to and from a juror's residence by the shortest practical route in going to and returning
from the place of service. Actual mileage in full at the prescribed rate is payable at the beginning and at the
end of a juror's term of service.

(2) The Director shall promulgate rules regulating interim travel allowances to jurors. Distances
traveled to and from court should coincide with the shortest practical route.

(3) Toll charges for toll roads, bridges, tunnels, and ferries shall be paid in full to the juror incurring
such charges. In the discretion of the court, reasonable parking fees may be paid to the juror incurring
such fees upon presentation of a valid parking receipt. Parking fees shall not be included in any tabulation
of mileage cost allowances.

(4) Any juror who travels to district court pursuant to summons in an area outside of the contiguous
forty-eight States of the United States shall be paid the travel expenses provided under this section, or
actual reasonable transportation expenses subject to the discretion of the district judge or clerk of court as
circumstances indicate, exercising due regard for the mode of transportation, the availability of alternative
modes, and the shortest practical route between residence and court.

(5) A grand juror who travels to district court pursuant to a summons may be paid the travel expenses
provided under this section or, under guidelines established by the Judicial Conference, the actual
reasonable costs of travel by aircraft when travel by other means is not feasible and when certified by the
chief judge of the district court in which the grand juror serves.
(d)(1) A subsistence allowance covering meals and lodging of jurors shall be established from time to time

by the Director of the Administrative Office of the United States Courts pursuant to section 604(a)(7) of this
title, except that such allowance shall not exceed the allowance for supporting court personnel in travel status
in the same geographical area. Claims for such allowance shall not require itemization.

(2) A subsistence allowance shall be paid to a juror when an overnight stay is required at the place of
holding court, and for the time necessarily spent in traveling to and from the place of attendance if an
overnight stay is required.

(3) A subsistence allowance for jurors serving in district courts outside of the contiguous forty-eight
States of the United States shall be allowed at a rate not to exceed that per diem allowance which is paid
to supporting court personnel in travel status in those areas where the Director of the Administrative
Office of the United States Courts has prescribed an increased per diem fee pursuant to section 604(a)(7)
of this title.
(e) During any period in which a jury is ordered to be kept together and not to separate, the actual cost of

subsistence shall be paid upon the order of the court in lieu of the subsistence allowances payable under
subsection (d) of this section. Such allowance for the jurors ordered to be kept separate or sequestered shall
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include the cost of meals, lodging, and other expenditures ordered in the discretion of the court for their
convenience and comfort.

(f) A juror who must necessarily use public transportation in travelling to and from court, the full cost of
which is not met by the transportation expenses allowable under subsection (c) of this section on account of
the short distance traveled in miles, may be paid, in the discretion of the court, the actual reasonable expense
of such public transportation, pursuant to the methods of payment provided by this section. Jurors who are
required to remain at the court beyond the normal business closing hour for deliberation or for any other
reason may be transported to their homes, or to temporary lodgings where such lodgings are ordered by the
court, in a manner directed by the clerk and paid from funds authorized under this section.

(g) The Director of the Administrative Office of the United States Courts shall promulgate such
regulations as may be necessary to carry out his authority under this section.
 

§1872.   ISSUES OF FACT IN SUPREME COURT

In all original actions at law in the Supreme Court against citizens of the United States, issues of fact shall
be tried by a jury.
 

§1873.   ADMIRALTY AND MARITIME CASES

In any case of admiralty and maritime jurisdiction relating to any matter of contract or tort arising upon or
concerning any vessel of twenty tons or upward, enrolled and licensed for the coasting trade, and employed in
the business of commerce and navigation between places in different states upon the lakes and navigable
waters connecting said lakes, the trial of all issues of fact shall be by jury if either party demands it.
 

§1875.   PROTECTION OF JURORS' EMPLOYMENT

(a) No employer shall discharge, threaten to discharge, intimidate, or coerce any permanent employee by
reason of such employee's jury service, or the attendance or scheduled attendance in connection with such
service, in any court of the United States.

(b) Any employer who violates the provisions of this section—
(1) shall be liable for damages for any loss of wages or other benefits suffered by an employee by reason

of such violation;
(2) may be enjoined from further violations of this section and ordered to provide other appropriate

relief, including but not limited to the reinstatement of any employee discharged by reason of his jury
service; and

(3) shall be subject to a civil penalty of not more than $5,000 for each violation as to each employee,
and may be ordered to perform community service.
(c) Any individual who is reinstated to a position of employment in accordance with the provisions of this

section shall be considered as having been on furlough or leave of absence during his period of jury service,
shall be reinstated to his position of employment without loss of seniority, and shall be entitled to participate
in insurance or other benefits offered by the employer pursuant to established rules and practices relating to
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employees on furlough or leave of absence in effect with the employer at the time such individual entered
upon jury service.

(d)(1) An individual claiming that his employer has violated the provisions of this section may make
application to the district court for the district in which such employer maintains a place of business and the
court shall, upon finding probable merit in such claim, appoint counsel to represent such individual in any
action in the district court necessary to the resolution of such claim. Such counsel shall be compensated and
necessary expenses repaid to the extent provided by section 3006A of title 18, United States Code.

(2) In any action or proceeding under this section, the court may award a prevailing employee who
brings such action by retained counsel a reasonable attorney's fee as part of the costs. The court may tax a
defendant employer, as costs payable to the court, the attorney fees and expenses incurred on behalf of a
prevailing employee, where such costs were expended by the court pursuant to paragraph (1) of this
subsection. The court may award a prevailing employer a reasonable attorney's fee as part of the costs only
if the court finds that the action is frivolous, vexatious, or brought in bad faith.

 
Chapter 123.   Fees and Costs

§1914.   DISTRICT COURT; FILING AND MISCELLANEOUS FEES; RULES OF COURT

(a) The clerk of each district court shall require the parties instituting any civil action, suit or proceeding in
such court, whether by original process, removal or otherwise, to pay a filing fee of $350, except that on
application for a writ of habeas corpus the filing fee shall be $5.

(b) The clerk shall collect from the parties such additional fees only as are prescribed by the Judicial
Conference of the United States.

(c) Each district court by rule or standing order may require advance payment of fees.
 

§1915.   PROCEEDINGS IN FORMA PAUPERIS

(a)(1) Subject to subsection (b), any court of the United States may authorize the commencement,
prosecution or defense of any suit, action or proceeding, civil or criminal, or appeal therein, without
prepayment of fees or security therefor, by a person who submits an affidavit that includes a statement of all
assets such prisoner possesses that the person is unable to pay such fees or give security therefor. Such affidavit
shall state the nature of the action, defense or appeal and affiant's belief that the person is entitled to redress.

(2) A prisoner seeking to bring a civil action or appeal a judgment in a civil action or proceeding
without prepayment of fees or security therefor, in addition to filing the affidavit filed under paragraph
(1), shall submit a certified copy of the trust fund account statement (or institutional equivalent) for the
prisoner for the 6-month period immediately preceding the filing of the complaint or notice of appeal,
obtained from the appropriate official of each prison at which the prisoner is or was confined.

(3) An appeal may not be taken in forma pauperis if the trial court certifies in writing that it is not
taken in good faith.
(b)(1) Notwithstanding subsection (a), if a prisoner brings a civil action or files an appeal in forma

pauperis, the prisoner shall be required to pay the full amount of a filing fee. The court shall assess and, when
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funds exist, collect, as a partial payment of any court fees required by law, an initial partial filing fee of 20
percent of the greater of—

(A) the average monthly deposits to the prisoner's account; or
(B) the average monthly balance in the prisoner's account for the 6-month period immediately

preceding the filing of the complaint or notice of appeal.
(2) After payment of the initial partial filing fee, the prisoner shall be required to make monthly

payments of 20 percent of the preceding month's income credited to the prisoner's account. The agency
having custody of the prisoner shall forward payments from the prisoner's account to the clerk of the court
each time the amount in the account exceeds $10 until the filing fees are paid.

(3) In no event shall the filing fee collected exceed the amount of fees permitted by statute for the
commencement of a civil action or an appeal of a civil action or criminal judgment.

(4) In no event shall a prisoner be prohibited from bringing a civil action or appealing a civil or
criminal judgment for the reason that the prisoner has no assets and no means by which to pay the initial
partial filing fee.
(c) Upon the filing of an affidavit in accordance with subsections (a) and (b) and the prepayment of any

partial filing fee as may be required under subsection (b), the court may direct payment by the United States
of the expenses of (1) printing the record on appeal in any civil or criminal case, if such printing is required by
the appellate court; (2) preparing a transcript of proceedings before a United States magistrate judge in any
civil or criminal case, if such transcript is required by the district court, in the case of proceedings conducted
under section 636(b) of this title or under section 3401(b) of title 18, United States Code; and (3) printing the
record on appeal if such printing is required by the appellate court, in the case of proceedings conducted
pursuant to section 636(c) of this title. Such expenses shall be paid when authorized by the Director of the
Administrative Office of the United States Courts.

(d) The officers of the court shall issue and serve all process, and perform all duties in such cases.
Witnesses shall attend as in other cases, and the same remedies shall be available as are provided for by law in
other cases.

(e)(1) The court may request an attorney to represent any person unable to afford counsel.
(2) Notwithstanding any filing fee, or any portion thereof, that may have been paid, the court shall

dismiss the case at any time if the court determines that—
(A) the allegation of poverty is untrue; or
(B) the action or appeal—

(i) is frivolous or malicious;
(ii) fails to state a claim on which relief may be granted; or
(iii) seeks monetary relief against a defendant who is immune from such relief.

(f)(1) Judgment may be rendered for costs at the conclusion of the suit or action as in other proceedings,
but the United States shall not be liable for any of the costs thus incurred. If the United States has paid the
cost of a stenographic transcript or printed record for the prevailing party, the same shall be taxed in favor of
the United States.

(2)(A) If the judgment against a prisoner includes the payment of costs under this subsection, the
prisoner shall be required to pay the full amount of the costs ordered.
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(B) The prisoner shall be required to make payments for costs under this subsection in the same
manner as is provided for filing fees under subsection (a)(2).

(C) In no event shall the costs collected exceed the amount of the costs ordered by the court.
(g) In no event shall a prisoner bring a civil action or appeal a judgment in a civil action or proceeding

under this section if the prisoner has, on 3 or more prior occasions, while incarcerated or detained in any
facility, brought an action or appeal in a court of the United States that was dismissed on the grounds that it is
frivolous, malicious, or fails to state a claim upon which relief may be granted, unless the prisoner is under
imminent danger of serious physical injury.

(h) As used in this section, the term “prisoner” means any person incarcerated or detained in any facility
who is accused of, convicted of, sentenced for, or adjudicated delinquent for, violations of criminal law or the
terms and conditions of parole, probation, pretrial release, or diversionary program.
 

§1919.   DISMISSAL FOR LACK OF JURISDICTION

Whenever any action or suit is dismissed in any district court, the Court of International Trade, or the
Court of Federal Claims for want of jurisdiction, such court may order the payment of just costs.
 

§1920.   TAXATION OF COSTS

A judge or clerk of any court of the United States may tax as costs the following:
(1) Fees of the clerk and marshal;
(2) Fees for printed or electronically recorded transcripts necessarily obtained for use in the case;
(3) Fees and disbursements for printing and witnesses;
(4) Fees for exemplification and the costs of making copies of any materials where the copies are

necessarily obtained for use in the case;
(5) Docket fees under section 1923 of this title;
(6) Compensation of court appointed experts, compensation of interpreters, and salaries, fees,

expenses, and costs of special interpretation services under section 1828 of this title.

 
A bill of costs shall be filed in the case and, upon allowance, included in the judgment or decree.

 
§1927.   COUNSEL'S LIABILITY FOR EXCESSIVE COSTS

Any attorney or other person admitted to conduct cases in any court of the United States or any Territory
thereof who so multiplies the proceedings in any case unreasonably and vexatiously may be required by the
court to satisfy personally the excess costs, expenses, and attorneys' fees reasonably incurred because of such
conduct.
 

§1929.   EXTRAORDINARY EXPENSES NOT EXPRESSLY AUTHORIZED

Where the ministerial officers of the United States incur extraordinary expense in executing Acts of
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Congress, the payment of which is not specifically provided for, the Attorney General may allow the payment
thereof.
 

Chapter 125.   Pending Actions and Judgments

§1961.   INTEREST

(a) Interest shall be allowed on any money judgment in a civil case recovered in a district court. Execution
therefor may be levied by the marshal, in any case where, by the law of the State in which such court is held,
execution may be levied for interest on judgments recovered in the courts of the State. Such interest shall be
calculated from the date of the entry of the judgment, at a rate equal to the weekly average 1-year constant
maturity Treasury yield, as published by the Board of Governors of the Federal Reserve System, for the

calendar week preceding.[*] the date of the judgment. The Director of the Administrative Office of the United
States Courts shall distribute notice of that rate and any changes in it to all Federal judges.

(b) Interest shall be computed daily to the date of payment except as provided in section 2516(b) of this
and section 1304(b) of title 31, and shall be compounded annually.

(c)(1) This section shall not apply in any judgment of any court with respect to any internal revenue tax
case. Interest shall be allowed in such cases at the underpayment rate or overpayment rate (whichever is
appropriate) established under section 6621 of the Internal Revenue Code of 1986.

(2) Except as otherwise provided in paragraph (1) of this subsection, interest shall be allowed on all
final judgments against the United States in the United States Court of Appeals for the Federal circuit, at
the rate provided in subsection (a) and as provided in subsection (b).

(3) Interest shall be allowed, computed, and paid on judgments of the United States Court of Federal
Claims only as provided in paragraph (1) of this subsection or in any other provision of law.

(4) This section shall not be construed to affect the interest on any judgment of any court not specified
in this section.

 
§1963.   REGISTRATION OF JUDGMENTS FOR ENFORCEMENT IN OTHER DISTRICTS

A judgment in an action for the recovery of money or property entered in any court of appeals, district
court, bankruptcy court, or in the Court of International Trade may be registered by filing a certified copy of
the judgment in any other district or, with respect to the Court of International Trade, in any judicial district,
when the judgment has become final by appeal or expiration of the time for appeal or when ordered by the
court that entered the judgment for good cause shown. Such a judgment entered in favor of the United States
may be so registered any time after judgment is entered. A judgment so registered shall have the same effect as
a judgment of the district court of the district where registered and may be enforced in like manner.

A certified copy of the satisfaction of any judgment in whole or in part may be registered in like manner in
any district in which the judgment is a lien.

The procedure prescribed under this section is in addition to other procedures provided by law for the
enforcement of judgments.
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§1964.   CONSTRUCTIVE NOTICE OF PENDING ACTIONS

Where the law of a State requires a notice of an action concerning real property pending in a court of the
State to be registered, recorded, docketed, or indexed in a particular manner, or in a certain office or county or
parish in order to give constructive notice of the action as it relates to the real property, and such law
authorizes a notice of an action concerning real property pending in a United States district court to be
registered, recorded, docketed, or indexed in the same manner, or in the same place, those requirements of the
State law must be complied with in order to give constructive notice of such an action pending in a United
States district court as it relates to real property in such State.
 

Chapter 131.   Rules of Courts

§2071.   RULE-MAKING POWER GENERALLY

(a) The Supreme Court and all courts established by Act of Congress may from time to time prescribe
rules for the conduct of their business. Such rules shall be consistent with Acts of Congress and rules of
practice and procedure prescribed under section 2072 of this title.

(b) Any rule prescribed by a court, other than the Supreme Court, under subsection (a) shall be prescribed
only after giving appropriate public notice and an opportunity for comment. Such rule shall take effect upon
the date specified by the prescribing court and shall have such effect on pending proceedings as the
prescribing court may order.

(c)(1) A rule of a district court prescribed under subsection (a) shall remain in effect unless modified or
abrogated by the judicial council of the relevant circuit.

(2) Any other rule prescribed by a court other than the Supreme Court under subsection (a) shall
remain in effect unless modified or abrogated by the Judicial Conference.
(d) Copies of rules prescribed under subsection (a) by a district court shall be furnished to the judicial

council, and copies of all rules prescribed by a court other than the Supreme Court under subsection (a) shall
be furnished to the Director of the Administrative Office of the United States Courts and made available to
the public.

(e) If the prescribing court determines that there is an immediate need for a rule, such court may proceed
under this section without public notice and opportunity for comment, but such court shall promptly
thereafter afford such notice and opportunity for comment.

(f) No rule may be prescribed by a district court other than under this section.
 

§2072.   RULES OF PROCEDURE AND EVIDENCE; POWER TO PRESCRIBE

(a) The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules
of evidence for cases in the United States district courts (including proceedings before magistrate judges
thereof) and courts of appeals.

(b) Such rules shall not abridge, enlarge, or modify any substantive right. All laws in conflict with such
rules shall be of no further force or effect after such rules have taken effect.

(c) Such rules may define when a ruling of a district court is final for the purposes of appeal under section
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1291 of this title.
 

§2073.   RULES OF PROCEDURE AND EVIDENCE; METHOD OF PRESCRIBING

(a)(1) The Judicial Conference shall prescribe and publish the procedures for the consideration of
proposed rules under this section.

(2) The Judicial Conference may authorize the appointment of committees to assist the Conference by
recommending rules to be prescribed under sections 2072 and 2075 of this title. Each such committee
shall consist of members of the bench and the professional bar, and trial and appellate judges.
(b) The Judicial Conference shall authorize the appointment of a standing committee on rules of practice,

procedure, and evidence under subsection (a) of this section. Such standing committee shall review each
recommendation of any other committees so appointed and recommend to the Judicial Conference rules of
practice, procedure, and evidence and such changes in rules proposed by a committee appointed under
subsection (a)(2) of this section as may be necessary to maintain consistency and otherwise promote the
interest of justice.

(c)(1) Each meeting for the transaction of business under this chapter by any committee appointed under
this section shall be open to the public, except when the committee so meeting, in open session and with a
majority present, determines that it is in the public interest that all or part of the remainder of the meeting on
that day shall be closed to the public, and states the reason for so closing the meeting. Minutes of each
meeting for the transaction of business under this chapter shall be maintained by the committee and made
available to the public, except that any portion of such minutes, relating to a closed meeting and made
available to the public, may contain such deletions as may be necessary to avoid frustrating the purposes of
closing the meeting.

(2) Any meeting for the transaction of business under this chapter, by a committee appointed under
this section, shall be preceded by sufficient notice to enable all interested persons to attend.
(d) In making a recommendation under this section or under section 2072 or 2075, the body making that

recommendation shall provide a proposed rule, an explanatory note on the rule, and a written report
explaining the body's action, including any minority or other separate views.

(e) Failure to comply with this section does not invalidate a rule prescribed under section 2072 or 2075 of
this title.
 

§2074.   RULES OF PROCEDURE AND EVIDENCE; SUBMISSION TO CONGRESS; EFFECTIVE DATE

(a) The Supreme Court shall transmit to the Congress not later than May 1 of the year in which a rule
prescribed under section 2072 is to become effective a copy of the proposed rule. Such rule shall take effect no
earlier than December 1 of the year in which such rule is so transmitted unless otherwise provided by law. The
Supreme Court may fix the extent such rule shall apply to proceedings then pending, except that the Supreme
Court shall not require the application of such rule to further proceedings then pending to the extent that, in
the opinion of the court in which such proceedings are pending, the application of such rule in such
proceedings would not be feasible or would work injustice, in which event the former rule applies.

(b) Any such rule creating, abolishing, or modifying an evidentiary privilege shall have no force or effect
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unless approved by Act of Congress.
 

§2075.   BANKRUPTCY RULES

The Supreme Court shall have the power to prescribe by general rules, the forms of process, writs,
pleadings, and motions, and the practice and procedure in cases under title 11.

Such rules shall not abridge, enlarge, or modify any substantive right.
The Supreme Court shall transmit to Congress not later than May 1 of the year in which a rule prescribed

under this section is to become effective a copy of the proposed rule. The rule shall take effect no earlier than
December 1 of the year in which it is transmitted to Congress unless otherwise provided by law.

The bankruptcy rules promulgated under this section shall prescribe a form for the statement required
under section 707(b)(2)(C) of title 11 and may provide general rules on the content of such statement.
 

§2077.   PUBLICATION OF RULES; ADVISORY COMMITTEES

(a) The rules for the conduct of the business of each court of appeals, including the operating procedures
of such court, shall be published. Each court of appeals shall print or cause to be printed necessary copies of
the rules. The Judicial Conference shall prescribe the fees for sales of copies under section 1913 of this title,
but the Judicial Conference may provide for free distribution of copies to members of the bar of each court
and to other interested persons.

(b) Each court, except the Supreme Court, that is authorized to prescribe rules of conduct of such court's
business under section 2071 of this title shall appoint an advisory committee for the study of the rules of
practice and internal operating procedures of such court and, in the case of an advisory committee appointed
by a court of appeals, of the rules of the judicial council of the circuit. The advisory committee shall make
recommendations to the court concerning such rules and procedures. Members of the committee shall serve
without compensation, but the Director may pay travel and transportation expenses in accordance with section
5703 of title 5.
 

Chapter 133.   Review—Miscellaneous Provisions

§2101.   SUPREME COURT; TIME FOR APPEAL OR CERTIORARI; DOCKETING; STAY

(a) A direct appeal to the Supreme Court from any decision under section 1253 of this title, holding
unconstitutional in whole or in part, any Act of Congress, shall be taken within thirty days after the entry of
the interlocutory or final order, judgment or decree. The record shall be made up and the case docketed
within sixty days from the time such appeal is taken under rules prescribed by the Supreme Court.

(b) Any other direct appeal to the Supreme Court which is authorized by law, from a decision of a district
court in any civil action, suit or proceeding, shall be taken within thirty days from the judgment, order or
decree, appealed from, if interlocutory, and within sixty days if final.

(c) Any other appeal or any writ of certiorari intended to bring any judgment of decree in a civil action,
suit or proceeding before the Supreme Court for review shall be taken or applied for within ninety days after
the entry of such judgment or decree. A justice of the Supreme Court, for good cause shown, may extend the
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time for applying for a writ of certiorari for a period not exceeding sixty days.
(d) The time for appeal or application for a writ of certiorari to review the judgment of a State court in a

criminal case shall be as prescribed by rules of the Supreme Court.
(e) An application to the Supreme Court for a writ of certiorari to review a case before judgment has been

rendered in the court of appeals may be made at any time before judgment.
(f) In any case in which the final judgment or decree of any court is subject to review by the Supreme

Court on writ of certiorari, the execution and enforcement of such judgment or decree may be stayed for a
reasonable time to enable the party aggrieved to obtain a writ of certiorari from the Supreme Court. The stay
may be granted by a judge of the court rendering the judgment or decree or by a justice of the Supreme Court,
and may be conditioned on the giving of security, approved by such judge or justice, that if the aggrieved party
fails to make application for such writ within the period allotted therefor, or fails to obtain an order granting
his application, or fails to make his plea good in the Supreme Court, he shall answer for all damages and costs
which the other party may sustain by reason of the stay.

(g) The time for application for a writ of certiorari to review a decision of the United States Court of
Appeals for the Armed Forces shall be as prescribed by rules of the Supreme Court.
 

§2102.   PRIORITY OF CRIMINAL CASE ON APPEAL FROM STATE COURT

Criminal cases on review from State courts shall have priority, on the docket of the Supreme Court, over
all cases except cases to which the United States is a party and such other cases as the court may decide to be
of public importance.
 

§2104.   REVIEWS OF STATE COURT DECISIONS

A review by the Supreme Court of a judgment or decree of a State court shall be conducted in the same
manner and under the same regulations, and shall have the same effect, as if the judgment or decree reviewed
had been rendered in a court of the United States.
 

§2106.   DETERMINATION

The Supreme Court or any other court of appellate jurisdiction may affirm, modify, vacate, set aside or
reverse any judgment, decree, or order of a court lawfully brought before it for review, and may remand the
cause and direct the entry of such appropriate judgment, decree, or order, or require such further proceedings
to be had as may be just under the circumstances.
 

§2107.   TIME FOR APPEAL TO COURT OF APPEALS

(a) Except as otherwise provided in this section, no appeal shall bring any judgment, order or decree in an
action, suit or proceeding of a civil nature before a court of appeals for review unless notice of appeal is filed,
within thirty days after the entry of such judgment, order or decree.

(b) In any such action, suit, or proceeding, the time as to all parties shall be 60 days from such entry if one
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of the parties is—
(1) the United States;
(2) a United States agency;
(3) a United States officer or employee sued in an official capacity; or
(4) a current or former United States officer or employee sued in an individual capacity for an act or

omission occurring in connection with duties performed on behalf of the United States, including all
instances in which the United States represents that officer or employee when the judgment, order, or
decree is entered or files the appeal for that officer or employee.
(c) The district court may, upon motion filed not later than 30 days after the expiration of the time

otherwise set for bringing appeal, extend the time for appeal upon a showing of excusable neglect or good
cause. In addition, if the district court finds—

(1) that a party entitled to notice of the entry of a judgment or order did not receive such notice from
the clerk or any party within 21 days of its entry, and

(2) that no party would be prejudiced, the district court may, upon motion filed within 180 days after
entry of the judgment or order or within 14 days after receipt of such notice, whichever is earlier, reopen
the time for appeal for a period of 14 days from the date of entry of the order reopening the time for
appeal.
(d) This section shall not apply to bankruptcy matters or other proceedings under Title 11.

 
§2108.   PROOF OF AMOUNT IN CONTROVERSY

Where the power of any court of appeals to review a case depends upon the amount or value in
controversy, such amount or value, if not otherwise satisfactorily disclosed upon the record, may be shown and
ascertained by the oath of a party to the case or by other competent evidence.
 

§2111.   HARMLESS ERROR

On the hearing of any appeal or writ of certiorari in any case, the court shall give judgment after an
examination of the record without regard to errors or defects which do not affect the substantial rights of the
parties.
 

§2113.   DEFINITION

For purposes of this chapter, the terms “State court,” “State courts,” and “highest court of a State” include
the District of Columbia Court of Appeals.
 
Part VI.   Particular Proceedings

Chapter 151.   Declaratory Judgments

§2201.   CREATION OF REMEDY

(a) In a case of actual controversy within its jurisdiction, except with respect to Federal taxes other than
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actions brought under section 7428 of the Internal Revenue Code of 1986, a proceeding under section 505 or
1146 of title 11, or in any civil action involving an antidumping or countervailing duty proceeding regarding a
class or kind of merchandise of a free trade area country (as defined in section 516A(f)(10) of the Tariff Act of
1930), as determined by the administering authority, any court of the United States, upon the filing of an
appropriate pleading, may declare the rights and other legal relations of any interested party seeking such
declaration, whether or not further relief is or could be sought. Any such declaration shall have the force and
effect of a final judgment or decree and shall be reviewable as such.

(b) For limitations on actions brought with respect to drug patents see section 505 or 512 of the Federal
Food, Drug, and Cosmetic Act, or section 351 of the Public Health Service Act.
 

§2202.   FURTHER RELIEF

Further necessary or proper relief based on a declaratory judgment or decree may be granted, after
reasonable notice and hearing, against any adverse party whose rights have been determined by such
judgment.
 

Chapter 155.   Injunctions; Three-Judge Courts

§2281.   [REPEALED]

§2282.   [REPEALED]

§2283.   STAY OF STATE COURT PROCEEDINGS

A court of the United States may not grant an injunction to stay proceedings in a State court except as
expressly authorized by Act of Congress, or where necessary in aid of its jurisdiction, or to protect or
effectuate its judgments.
 

§2284.   THREE-JUDGE COURT; WHEN REQUIRED; COMPOSITION; PROCEDURE

(a) A district court of three judges shall be convened when otherwise required by Act of Congress, or
when an action is filed challenging the constitutionality of the apportionment of congressional districts or the
apportionment of any statewide legislative body.

(b) In any action required to be heard and determined by a district court of three judges under subsection
(a) of this section, the composition and procedure of the court shall be as follows:

(1) Upon the filing of a request for three judges, the judge to whom the request is presented shall,
unless he determines that three judges are not required, immediately notify the chief judge of the circuit,
who shall designate two other judges, at least one of whom shall be a circuit judge. The judges so
designated, and the judge to whom the request was presented, shall serve as members of the court to hear
and determine the action or proceeding.

(2) If the action is against a State, or officer or agency thereof, at least five days' notice of hearing of
the action shall be given by registered or certified mail to the Governor and attorney general of the State.
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(3) A single judge may conduct all proceedings except the trial, and enter all orders permitted by the
rules of civil procedure except as provided in this subsection. He may grant a temporary restraining order
on a specific finding, based on evidence submitted, that specified irreparable damage will result if the order
is not granted, which order, unless previously revoked by the district judge, shall remain in force only until
the hearing and determination by the district court of three judges of an application for a preliminary
injunction. A single judge shall not appoint a master, or order a reference, or hear and determine any
application for a preliminary or permanent injunction or motion to vacate such an injunction, or enter
judgment on the merits. Any action of a single judge may be reviewed by the full court at any time before
final judgment.

 Chapter 159.   Interpleader

§2361.   PROCESS AND PROCEDURE

In any civil action of interpleader or in the nature of interpleader under section 1335 of this title, a district
court may issue its process for all claimants and enter its order restraining them from instituting or
prosecuting any proceeding in any State or United States court affecting the property, instrument or
obligation involved in the interpleader action until further order of the court. Such process and order shall be
returnable at such time as the court or judge thereof directs, and shall be addressed to and served by the
United States marshals for the respective districts where the claimants reside or may be found.

Such district court shall hear and determine the case, and may discharge the plaintiff from further liability,
make the injunction permanent, and make all appropriate orders to enforce its judgment.

[See also §§1335 and 1397.]
 

Chapter 161.   United States as Party Generally

§2401.   TIME FOR COMMENCING ACTION AGAINST UNITED STATES

(a) Except as provided by the chapter 71 of title 41, every civil action commenced against the United
States shall be barred unless the complaint is filed within six years after the right of action first accrues. The
action of any person under legal disability or beyond the seas at the time the claim accrues may be commenced
within three years after the disability ceases.

(b) A tort claim against the United States shall be forever barred unless it is presented in writing to the
appropriate Federal agency within two years after such claim accrues or unless action is begun within six
months after the date of mailing, by certified or registered mail, of notice of final denial of the claim by the
agency to which it was presented.
 

§2402.   JURY TRIAL IN ACTIONS AGAINST UNITED STATES

Subject to chapter 179 of this title, any action against the United States under section 1346 shall be tried
by the court without a jury, except that any action against the United States under section 1346(a)(1) shall, at
the request of either party to such action, be tried by the court with a jury.
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§2403.   INTERVENTION BY UNITED STATES OR A STATE; CONSTITUTIONAL QUESTION

(a) In any action, suit or proceeding in a court of the United States to which the United States or any
agency, office or employee thereof is not a party, wherein the constitutionality of any Act of Congress
affecting the public interest is drawn in question, the court shall certify such fact to the Attorney General, and
shall permit the United States to intervene for presentation of evidence, if evidence is otherwise admissible in
the case, and for argument on the question of constitutionality. The United States shall, subject to the
applicable provisions of law, have all the rights of a party and be subject to all liabilities of a party as to court
costs to the extent necessary for a proper presentation of the facts and law relating to the question of
constitutionality.

(b) In any action, suit, or proceeding in a court of the United States to which a State or any agency,
officer, or employee thereof is not a party, wherein the constitutionality of any statute of that State affecting
the public interest is drawn in question, the court shall certify such fact to the attorney general of the State,
and shall permit the State to intervene for presentation of evidence, if evidence is otherwise admissible in the
case, and for argument on the question of constitutionality. The State shall, subject to the applicable
provisions of law, have all the rights of a party and be subject to all liabilities of a party as to court costs to the
extent necessary for a proper presentation of the facts and law relating to the question of constitutionality.
 

§2412.   COSTS AND FEES

(a)(1) Except as otherwise specifically provided by statute, a judgment for costs, as enumerated in section
1920 of this title, but not including the fees and expenses of attorneys, may be awarded to the prevailing party
in any civil action brought by or against the United States or any agency or any official of the United States
acting in his or her official capacity in any court having jurisdiction of such action. A judgment for costs when
taxed against the United States shall, in an amount established by statute, court rule, or order, be limited to
reimbursing in whole or in part the prevailing party for the costs incurred by such party in the litigation.

(2) A judgment for costs, when awarded in favor of the United States in an action brought by the
United States, may include an amount equal to the filing fee prescribed under section 1914(a) of this title.
The preceding sentence shall not be construed as requiring the United States to pay any filing fee.
(b) Unless expressly prohibited by statute, a court may award reasonable fees and expenses of attorneys, in

addition to the costs which may be awarded pursuant to subsection (a), to the prevailing party in any civil
action brought by or against the United States or any agency or any official of the United States acting in his
or her official capacity in any court having jurisdiction of such action. The United States shall be liable for
such fees and expenses to the same extent that any other party would be liable under the common law or
under the terms of any statute which specifically provides for such an award.

(c)(1) Any judgment against the United States or any agency and any official of the United States acting in
his or her official capacity for costs pursuant to subsection (a) shall be paid as provided in sections 2414 and
2517 of this title and shall be in addition to any relief provided in the judgment.

(2) Any judgment against the United States or any agency and any official of the United States acting
in his or her official capacity for fees and expenses of attorneys pursuant to subsection (b) shall be paid as
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provided in sections 2414 and 2517 of this title, except that if the basis for the award is a finding that the
United States acted in bad faith, then the award shall be paid by any agency found to have acted in bad
faith and shall be in addition to any relief provided in the judgment.
(d)(1)(A) Except as otherwise specifically provided by statute, a court shall award to a prevailing party

other than the United States fees and other expenses, in addition to any costs awarded pursuant to subsection
(a), incurred by that party in any civil action (other than cases sounding in tort), including proceedings for
judicial review of agency action, brought by or against the United States in any court having jurisdiction of
that action, unless the court finds that the position of the United States was substantially justified or that
special circumstances make an award unjust.

(B) A party seeking an award of fees and other expenses shall, within thirty days of final judgment in
the action, submit to the court an application for fees and other expenses which shows that the party is a
prevailing party and is eligible to receive an award under this subsection, and the amount sought, including
an itemized statement from any attorney or expert witness representing or appearing in behalf of the party
stating the actual time expended and the rate at which fees and other expenses are computed. The party
shall also allege that the position of the United States was not substantially justified. Whether or not the
position of the United States was substantially justified shall be determined on the basis of the record
(including the record with respect to the action or failure to act by the agency upon which the civil action
is based) which is made in the civil action for which fees and other expenses are sought.

(C) The court, in its discretion, may reduce the amount to be awarded pursuant to this subsection, or
deny an award, to the extent that the prevailing party during the course of the proceedings engaged in
conduct which unduly and unreasonably protracted the final resolution of the matter in controversy.

(D) If, in a civil action brought by the United States or a proceeding for judicial review of an adversary
adjudication described in section 504(a)(4) of title 5, the demand by the United States is substantially in
excess of the judgment finally obtained by the United States and is unreasonable when compared with
such judgment, under the facts and circumstances of the case, the court shall award to the party the fees
and other expenses related to defending against the excessive demand, unless the party has committed a
willful violation of law or otherwise acted in bad faith, or special circumstances make an award unjust.
Fees and expenses awarded under this subparagraph shall be paid only as a consequence of appropriations
provided in advance.
(2) For the purposes of this subsection—

(A) “fees and other expenses” includes the reasonable expenses of expert witnesses, the reasonable cost
of any study, analysis, engineering report, test, or project which is found by the court to be necessary for
the preparation of the party's case, and reasonable attorney fees (The amount of fees awarded under this
subsection shall be based upon prevailing market rates for the kind and quality of the services furnished,
except that

(i) no expert witness shall be compensated at a rate in excess of the highest rate of compensation
for expert witnesses paid by the United States; and

(ii) attorney fees shall not be awarded in excess of $125 per hour unless the court determines that
an increase in the cost of living or a special factor, such as the limited availability of qualified attorneys
for the proceedings involved, justifies a higher fee.);
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(B) “party” means
(i) an individual whose net worth did not exceed $2,000,000 at the time the civil action was filed,

or
(ii) any owner of an unincorporated business, or any partnership, corporation, association, unit of

local government, or organization, the net worth of which did not exceed $7,000,000 at the time the
civil action was filed, and which had not more than 500 employees at the time the civil action was
filed; except that an organization described in section 501(c)(3) of the Internal Revenue Code of 1986
(26 U.S.C. 501(c)(3)) exempt from taxation under section 501(a) of such Code, or a cooperative
association as defined in section 15(a) of the Agricultural Marketing Act (12 U.S.C. 1141j(a)), may be
a party regardless of the net worth of such organization or cooperative association or for purposes of
subsection (d)(1)(D), a small entity as defined in section 601 of Title 5;
(C) “United States” includes any agency and any official of the United States acting in his or her

official capacity;
(D) “position of the United States” means, in addition to the position taken by the United States in

the civil action, the action or failure to act by the agency upon which the civil action is based; except that
fees and expenses may not be awarded to a party for any portion of the litigation in which the party has
unreasonably protracted the proceedings;

(E) “civil action brought by or against the Unites States” includes an appeal by a party, other than the
United States, from a decision of a contracting officer rendered pursuant to a disputes clause in a contract
with the Government or pursuant to chapter 71 of title 41;

(F) “court” includes the United States Court of Federal Claims and the United States Court of
Appeals for Veterans Claims;

(G) “final judgment” means a judgment that is final and not appealable, and includes an order of
settlement;

(H) “prevailing party,” in the case of eminent domain proceedings, means a party who obtains a final
judgment (other than by settlement), exclusive of interest, the amount of which is at least as close to the
highest valuation of the property involved that is attested to at trial on behalf of the property owner as it is
to the highest valuation of the property involved that is attested to at trial on behalf of the Government;
and

(I) “demand” means the express demand of the United States which led to the adversary adjudication,
but shall not include a recitation of the maximum statutory penalty (i) in the complaint, or (ii) elsewhere
when accompanied by an express demand for a lesser amount.

(3) In awarding fees and other expenses under this subsection to a prevailing party in any action for
judicial review of an adversary adjudication, as defined in subsection (b)(1)(C) of section 504 of title 5,
United States Code, or an adversary adjudication subject to chapter 71 of title 41, the court shall include
in that award fees and other expenses to the same extent authorized in subsection (a) of such section,
unless the court finds that during such adversary adjudication the position of the United States was
substantially justified, or that special circumstances make an award unjust.

(4) Fees and other expenses awarded under this subsection to a party shall be paid by any agency over
which the party prevails from any funds made available to the agency, by appropriation or otherwise.
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(e) The provisions of this section shall not apply to any costs, fees, and other expenses in connection with
any proceeding to which section 7430 of the Internal Revenue Code of 1986 applies (determined without
regard to subsections (b) and (f) of such section). Nothing in the preceding sentence shall prevent the
awarding under subsection (a) of section 2412 of title 28, United States Code, of costs enumerated in section
1920 of such title (as in effect on October 1, 1981).

(f) If the United States appeals an award of costs or fees and other expenses made against the United
States under this section and the award is affirmed in whole or in part, interest shall be paid on the amount of
the award as affirmed. Such interest shall be computed at the rate determined under section 1961(a) of this
title, and shall run from the date of the award through the day before the date of the mandate of affirmance.

 

* [Sic. The placement of the phrase “over a class action in which” appears to be a drafting error. The sense of the section appears to require the
phrase to refer to both subsection (A) and subsection (B). That sense would require the phrase to be part of the first sentence in (4), which
would then read: “A district court shall decline to exercise jurisdiction under paragraph (2) over a class action in which—.”—EDS.]

* [The definitions in subsection 3, carried over from earlier drafts of this statute, do not refer to terms that appear in any enacted legislation.
—EDS.]

* [28 U.S.C. §1407(j), which appeared in earlier drafts of a legislative proposal, was never enacted.—EDS.]

* [Sic. The insertion of a period in mid-sentence appears to be a typographical error.—EDS.]

260



PART II
SUPPLEMENTARY CASES, NOTES, AND OTHER MATERIALS
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AN OVERVIEW OF PROCEDURE

Chapter 1
 
E. Factual Development — Discovery

Page 34. Replace Butler v. Rigsby, the paragraph proceeding it, and the notes following it with:
 

One bit of background may be helpful before reading the next case. In addition to federal district judges,
Congress has provided for the appointment of a group of magistrate judges to assist district court judges in
their work. District court judges typically assign magistrates to resolve discovery disputes, oversee settlement,
and do other tasks described as “non-dispositive” (meaning rulings that will not, in themselves, end a case).
Magistrate Judge Carmon was referred the defendant’s motion to compel discovery in Gordon v. T.G.R.
Logistics, Inc., and issued the order that follows.
 
Gordon v. T.G.R. Logistics, Inc.

2017 WL 1947537 (D. Wyo. 2017)

CARMAN, M.J.

This comes before the Court on the Defendant T.G.R. Logistics, Inc.’s motion to compel discovery
production.
 

Background

Plaintiff was driving her motor vehicle on June 28, 2015 on U.S. Highway 309 in Lincoln County,
Wyoming. As she was executing a left-hand turn she was struck by a tractor-trailer unit owned and operated
by Defendant T.G.R. Logistics, Inc. and driven by Defendant Varga which was attempting to execute a pass
in the left lane. As a result of this collision Plaintiff alleges numerous physical injuries, pain (back, neck and
jaw), traumatic brain injury, posttraumatic stress disorder, anxiety and depression.

[Defendant served the following Request for Production on Plaintiff:
 

REQUEST NO. 11: Utilizing the instructions attached hereto, download and produce an electronic copy of your Facebook account
history to the enclosed flash drive.]

 
Defendant asserts that Plaintiff’s Facebook account history is relevant and necessary to its defense of the

damages claimed by Plaintiff.
The Plaintiff responds that the request for the Facebook account history exceeds the permissible discovery

limits of Federal Rule of Civil Procedure 26. Plaintiff further asserts that the request is unduly burdensome,
lacks relevance and is overly invasive of Plaintiff’s privacy. Plaintiff emphasizes that she has downloaded and
produced the information from her Facebook accounts that references the accident or her injuries. Further the
Plaintiff has provided the Facebook information for the following keywords as set forth by Defendant in its
request for production number 12 [Doc 20-2 Page 4]. Those keywords are: accident; attorney; TGR; Igor
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Varga; Kemmerer; Lincoln County, Wyoming; brain injury; concussion; posttraumatic stress disorder; and
PTSD.
 

Discussion

The scope of discovery is defined in Federal Rule of Civil Procedure 26(b)(1):
 

Scope in General. Unless otherwise limited by court order, the scope of discovery is as follows: Parties may obtain discovery regarding
any nonprivileged matter that is relevant to any party’s claim or defense and proportional to the needs of the case, considering the
importance of the issues at stake in the action, the amount in controversy, the parties’ relative access to relevant information, the parties’
resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs
its likely benefit. Information within this scope of discovery need not be admissible in evidence to be discoverable.

 
There are three basic steps for the court to consider when determining the appropriate scope of discovery
under Rule 26(b)(1). Those steps are: (1) is the information privileged; (2) is it relevant to a claim or defense;
and (3) is it proportional to the needs of the case. There being no claim of privilege asserted herein, this
matter will resolve with a review of the final two criteria.

The courts have a long history of attempting to define the proper scope of discovery. The federal discovery
rules were initially adopted in 1938 and have been described as a striking and imaginative departure from
tradition. In the 1980s it became apparent that excessive discovery was becoming a problem. . . . With the
amendments of the Rules beginning in 1983, the issue of proportionality was introduced into the scope of
discovery evaluations.

This effort to properly limit the scope of discovery comes at a time when the amount of available data for
discovery is growing exponentially. More data has been created in the last two years than in the entire previous
history of the human race and the amount of data is predicted to grow 10-fold by 2020. A great deal of that
data will involve social media.

Social media presents some unique challenges to courts in their efforts to determine the proper scope of
discovery of relevant information and maintaining proportionality. While it is conceivable that almost any
post to social media will provide some relevant information concerning a person’s physical and/or emotional
health, it also has the potential to disclose more information than has historically occurred in civil litigation.
While we can debate the wisdom of individuals posting information which has historically been considered
private, we must recognize people are providing a great deal of personal information publicly to a very loosely
defined group of “friends,” or even the entire public internet. People have always shared thoughts and feelings,
but typically not in such a permanent and easily retrievable format. No court would have allowed unlimited
depositions of every friend, social acquaintance, co-employee or relative of a plaintiff to inquire as to all
disclosures, conversations or observations. Now far more reliable disclosures can be obtained with a simple
download of a social media history. A few clicks on the computer and you shortly have what can consist of
hundreds of pages of recorded postings and conversations of a party. There can be little doubt that within
those postings there will be information which is relevant to some issue in the litigation. It is equally clear that
much of the information will be irrelevant.

Just because the information can be retrieved quickly and inexpensively does not resolve the issue.
Discovery can be burdensome even as it is inexpensive. Courts have long denied discovery of information

263



which was easy to obtain, but which was not discoverable. “The court may, for good cause, issue an order to
protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense.” Fed. R.
Civ. P. 26(c)(1). Upon a finding of good cause a court may prohibit the production of relevant information.
The recent inclusion of proportionality within Fed. R. Civ. P. 26(b)(1) further emphasizes this point.

The Defendant correctly observes that there would be very little time or expense involved in the initial
production of Plaintiff’s Facebook history. That’s true on the front end. The problem is that such vast
information has the potential to generate additional discovery or impact trial testimony. It’s not difficult to
imagine a plaintiff being required to explain every statement contained within a lengthy Facebook history in
which he or she expressed some degree of angst or emotional distress or discussing life events which could be
conceived to cause emotional upset, but which is extremely personal and embarrassing. There is also
substantial risk that the fear of humiliation and embarrassment will dissuade injured plaintiffs from seeking
recovery for legitimate damages or abandon legitimate claims. That being said, Defendant has a legitimate
interest in discovery which is important to the claims and damages it is being asked to pay. Information in
social media which reveals that the plaintiff is lying or exaggerating his or her injuries should not be protected
from disclosure. Courts must balance these realities regarding discovery of social media and that is what most
of the courts which have addressed this issue have done.
 
. . .
 

Defendant, in apparent recognition that its initial request was overly broad, has offered to limit its request
for social media temporally for three years prior to the motor vehicle accident to present. Defendant asserts
that it will be unable to defend Plaintiff’s damage claims without access to information regarding Plaintiff’s
emotional state prior to the accident. In this Court’s opinion that is casting the net too wide. In determining
the appropriate scope of allowable discovery, it is important to consider that the Plaintiff seeks damages for
physical injuries as well as damages for posttraumatic stress disorder, anxiety and depression. From what has
been presented this case is . . . [a] “garden variety” emotion[al] distress claim. . . . Granting access to Plaintiff’s
entire Facebook history would provide minimal relevant information while exposing substantial irrelevant
information. As such the discovery would exceed the proper limits of proportionality.

The Defendant’s claim that it would be unable to challenge Plaintiff’s damage claims is exaggerated.
Defendants have been effectively defending such garden variety emotional distress claims for many years and
such claims typically make up a small part of the damages in physical injury cases. The Plaintiff also alleges a
traumatic brain injury. Such damages have long been a subject of the evaluation and diagnosis by experts using
proven testing protocols. This Court has not been provided any authority for the proposition that access to
social media prior to the date of the accident would significantly contribute to the evaluation and diagnosis of
these conditions. Therefore the Court will deny Defendant’s request for social media discovery prior to the
date of the accident of June 28, 2015. Nevertheless, the Court is not convinced that all relevant social media
subsequent to that date has been produced. The Plaintiff will be required to produce all relevant history which
addresses Plaintiff’s significant emotional turmoil, any mental disability or ability, or relate significant events

which could reasonably be expected to result in emotional distress.2 Plaintiff will also be required to produce
all Facebook postings which reference the accident, its aftermath, and any of her physical injuries related
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thereto, insofar as such has not already been produced by Plaintiff. In its reply brief Defendant discusses the
impact of Plaintiff’s injuries on activities she enjoyed before the accident. The Court has not been provided
any guidance as to what activities of the Plaintiff may have been impacted by this accident. The Court will
order the production of Facebook history and photos which relate or show the Plaintiff’s level of activity after
the accident.

The Defendant’s Motion to Compel Discovery is GRANTED in the following respects:
 

1. The Plaintiff is ordered to produce all post-June 28, 2015 Facebook history and photos which relate to
Plaintiff’s significant emotional turmoil, any mental disability or ability, or relate significant events
which could reasonably be expected to result in emotional distress.

2. The Plaintiff is ordered to produce all post-June 28, 2015 Facebook history and photos which address
or relate to the accident and its aftermath or any of her resulting physical or emotional injuries.

3. The Plaintiff is ordered to produce all post-June 28, 2015 Facebook history and photos which relate or
show the Plaintiff’s level of activity.

 
The Defendant’s Motion to Compel Discovery is DENIED in all other respects.

 
NOTES AND PROBLEMS

1. First, make sure you understand what is at issue in this discovery dispute. The plaintiff has already
produced information from her Facebook account that references the accident, her injuries, and the
defendants. Why you think that T.G.R. Logistics wants Gordon’s entire Facebook account history?
What does the defendant hope to find?

2. The court concludes that there would be little time or expense in producing plaintiff’s entire Facebook
history, but still concludes that the request “would exceed the proper limits of proportionality.” What
is the basis for the court’s conclusion?

3. Note the ways in which the scope of the discovery at issue shifts during the course of the litigation. The
defendant initially sought plaintiff’s entire Facebook account. Then, during the discovery dispute, the
defendant offered to limit its request for three years prior to the motor vehicle accident. Finally, the
court’s order to compel requires production of all Facebook history and photos on or after the date of
the accident that relate to the accident and her resulting injuries, or describe any other emotional
turmoil, mental disability, emotionally distressing events, or physical activities. Courts have great
discretion to adjust the scope of discovery requests as a means of achieving a just outcome.

4. Note also that the court’s efforts to reach a just outcome may lead to more time and expense for the
plaintiff. Were the plaintiff to produce her entire Facebook history, the production would be quick
and cheap. Now, the plaintiff must go through each of her posts and photos and determine whether
they are responsive.

5. Note also that the court’s strategy may be paving the way for future disputes.

a. How will the defendant know whether plaintiff is producing all responsive posts and photos?
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Would footnote 2 reassure you, were you representing T.G.R. Logistics?

b. Reread the order. Will the plaintiff (and her lawyer) think that it invites or allows her to respond
only with Facebook postings that support her contentions that she is suffering great pain and
emotional turmoil? Might she or her lawyer, for example, think the terms of the ruling allowed her
to ignore postings that showed her having a fine time with her friends, or engaging in leisure
activity incompatible with her contentions of pain?

 

2. The Plaintiff is to err on the side of disclosure and if the Plaintiff is uncertain, the relevant documents shall be provided to the Court for in
camera review. The use of the term “significant” is to avoid disclosure of transient and trivial emotional distress.
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PERSONAL JURISDICTION

Chapter 2
 
B. The Modern Constitutional Formulation of Power

4. General Jurisdiction

Page 143. Insert after Note 2:
 

3. In Daimler A.G. v. Bauman, the defendant’s California activities had no connection to the claim. What
if activities in the forum state had given rise to some—but not all—of the claims? This is the question the
United States Supreme Court faced in the next case. Do you think they answered it correctly?
 
Bristol-Myers Squibb Co. v. Superior Court

137 S. Ct. 1773 (2017)

Justice ALITOdelivered the opinion of the Court.
More than 600 plaintiffs, most of whom are not California residents, filed this civil action in a California

state court against Bristol-Myers Squibb Company (BMS), asserting a variety of state-law claims based on
injuries allegedly caused by a BMS drug called Plavix. The California Supreme Court held that the California
courts have specific jurisdiction to entertain the nonresidents’ claims. We now reverse.
 

I

A

BMS, a large pharmaceutical company, is incorporated in Delaware and headquartered in New York, and
it maintains substantial operations in both New York and New Jersey. Over 50 percent of BMS’s work force
in the United States is employed in those two States.

BMS also engages in business activities in other jurisdictions, including California. Five of the company’s
research and laboratory facilities, which employ a total of around 160 employees, are located there. BMS also
employs about 250 sales representatives in California and maintains a small state-government advocacy office
in Sacramento.

One of the pharmaceuticals that BMS manufactures and sells is Plavix, a prescription drug that thins the
blood and inhibits blood clotting. BMS did not develop Plavix in California, did not create a marketing
strategy for Plavix in California, and did not manufacture, label, package, or work on the regulatory approval
of the product in California. BMS instead engaged in all of these activities in either New York or New Jersey.
But BMS does sell Plavix in California. Between 2006 and 2012, it sold almost 187 million Plavix pills in the
State and took in more than $900 million from those sales. This amounts to a little over one percent of the
company’s nationwide sales revenue.
 

B
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A group of plaintiffs — consisting of 86 California residents and 592 residents from 33 other States —
filed eight separate complaints in California Superior Court, alleging that Plavix had damaged their health.
All the complaints asserted 13 claims under California law, including products liability, negligent
misrepresentation, and misleading advertising claims. The nonresident plaintiffs did not allege that they
obtained Plavix through California physicians or from any other California source; nor did they claim that
they were injured by Plavix or were treated for their injuries in California.

Asserting lack of personal jurisdiction, BMS moved to quash service of summons on the nonresidents’
claims, but the California Superior Court denied this motion, finding that the California courts had general
jurisdiction over BMS 
“[b]ecause [it] engages in extensive activities in California.” BMS unsuccessfully petitioned the State Court of
Appeal for a writ of mandate, but after our decision on general jurisdiction in Daimler AG v. Bauman
[casebook p. 137], the California Supreme Court instructed the Court of Appeal “to vacate its order denying
mandate and to issue an order to show cause why relief sought in the petition should not be granted.”

The Court of Appeal then changed its decision on the question of general jurisdiction. Under Daimler, it
held, general jurisdiction was clearly lacking, but it went on to find that the California courts had specific
jurisdiction over the nonresidents’ claims against BMS.

The California Supreme Court affirmed. The court unanimously agreed with the Court of Appeal on the
issue of general jurisdiction, but the court was divided on the question of specific jurisdiction. The majority
applied a “sliding scale approach to specific jurisdiction.” Under this approach, “the more wide ranging the
defendant’s forum contacts, the more readily is shown a connection between the forum contacts and the
claim.” Applying this test, the majority concluded that “BMS’s extensive contacts with California” permitted
the exercise of specific jurisdiction “based on a less direct connection between BMS’s forum activities and
plaintiffs’ claims than might otherwise be required.” This attenuated requirement was met, the majority
found, because the claims of the nonresidents were similar in several ways to the claims of the California
residents (as to which specific jurisdiction was uncontested). The court noted that “[b]oth the resident and
nonresident plaintiffs’ claims are based on the same allegedly defective product and the assertedly misleading
marketing and promotion of that product.” And while acknowledging that “there is no claim that Plavix itself
was designed and developed in [BMS’s California research facilities],” the court thought it significant that
other research was done in the State.

Three justices dissented.
 

II

It has long been established that the Fourteenth Amendment limits the personal jurisdiction of state
courts. . . . The primary focus of our personal jurisdiction inquiry is the defendant’s relationship to the forum
State.

Since our seminal decision in International Shoe, our decisions have recognized two types of personal
jurisdiction: “general” (sometimes called “all-purpose”) jurisdiction and “specific” (sometimes called “case-
linked”) jurisdiction. Goodyear, [casebook p. 133]. “For an individual, the paradigm forum for the exercise of
general jurisdiction is the individual’s domicile; for a corporation, it is an equivalent place, one in which the
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corporation is fairly regarded as at home.” Id. A court with general jurisdiction may hear any claim against that
defendant, even if all the incidents underlying the claim occurred in a different State. But “only a limited set
of affiliations with a forum will render a defendant amenable to” general jurisdiction in that State. Daimler.

Specific jurisdiction is very different. In order for a state court to exercise specific jurisdiction, “the suit”
must “aris[e] out of or relat[e] to the defendant’s contacts with the forum.” Id. In other words, there must be
“an affiliation between the forum and the underlying controversy, principally, [an] activity or an occurrence
that takes place in the forum State and is therefore subject to the State’s regulation.” Goodyear. For this reason,
“specific jurisdiction is confined to adjudication of issues deriving from, or connected with, the very
controversy that establishes jurisdiction.” Ibid. . . .

In determining whether personal jurisdiction is present, a court must consider a variety of interests. These
include “the interests of the forum State and of the plaintiff in proceeding with the cause in the plaintiff’s
forum of choice.” But the “primary concern” is “the burden on the defendant.” Assessing this burden obviously
requires a court to consider the practical problems resulting from litigating in the forum, but it also
encompasses the more abstract matter of submitting to the coercive power of a State that may have little
legitimate interest in the claims in question. As we have put it, restrictions on personal jurisdiction “are more
than a guarantee of immunity from inconvenient or distant litigation. They are a consequence of territorial
limitations on the power of the respective States.” Hanson, [casebook p. 89]. “[T]he States retain many
essential attributes of sovereignty, including, in particular, the sovereign power to try causes in their courts.
The sovereignty of each State . . . implie[s] a limitation on the sovereignty of all its sister States.” World-Wide
Volkswagen, [casebook p. 103]. And at times, this federalism interest may be decisive. As we explained in
World-Wide Volkswagen, “[e]ven if the defendant would suffer minimal or no inconvenience from being forced
to litigate before the tribunals of another State; even if the forum State has a strong interest in applying its law
to the controversy; even if the forum State is the most convenient location for litigation, the Due Process
Clause, acting as an instrument of interstate federalism, may sometimes act to divest the State of its power to
render a valid judgment.”
 

III

Our settled principles regarding specific jurisdiction control this case. In order for a court to exercise
specific jurisdiction over a claim, there must be an “affiliation between the forum and the underlying
controversy, principally, [an] activity or an occurrence that takes place in the forum State.” Goodyear. When
there is no such connection, specific jurisdiction is lacking regardless of the extent of a defendant’s
unconnected activities in the State.

For this reason, the California Supreme Court’s “sliding scale approach” is difficult to square with our
precedents. Under the California approach, the strength of the requisite connection between the forum and
the specific claims at issue is relaxed if the defendant has extensive forum contacts that are unrelated to those
claims. Our cases provide no support for this approach, which resembles a loose and spurious form of general
jurisdiction. For specific jurisdiction, a defendant’s general connections with the forum are not enough. As we
have said, “[a] corporation’s ‘continuous activity of some sorts within a state . . . is not enough to support the
demand that the corporation be amenable to suits unrelated to that activity.’”

269



The present case illustrates the danger of the California approach. The State Supreme Court found that
specific jurisdiction was present without identifying any adequate link between the State and the nonresidents’
claims. As noted, the nonresidents were not prescribed Plavix in California, did not ingest Plavix in
California, and were not injured by Plavix in California. The mere fact that other plaintiffs were prescribed,
obtained, and ingested Plavix in California — and allegedly sustained the same injuries as did the non-
residents — does not allow the State to assert specific jurisdiction over the nonresidents’ claims. . . . Nor is it
sufficient — or even relevant — that BMS conducted research in California on matters unrelated to Plavix.
What is needed — and what is missing here — is a connection between the forum and the specific claims at
issue. . . .

In a last ditch contention, respondents contend that BMS’s “decision to contract with a California
company [McKesson] to distribute [Plavix] nationally” provides a sufficient basis for personal jurisdiction. But
as we have explained, 
[t]he requirements of International Shoe . . . must be met as to each defendant over whom a state court
exercises jurisdiction.” In this case, it is not alleged that BMS engaged in relevant acts together with
McKesson in California. Nor is it alleged that BMS is derivatively liable for McKesson’s conduct in
California. And the nonresidents have adduced no evidence to show how or by whom the Plavix they took
was distributed to the pharmacies that dispensed it to them. The bare fact that BMS contracted with a
California distributor is not enough to establish personal jurisdiction in the State.
 

IV

Our straightforward application in this case of settled principles of personal jurisdiction will not result in
the parade of horribles that respondents conjure up. Our decision does not prevent the California and out-of-
state plaintiffs from joining together in a consolidated action in the States that have general jurisdiction over
BMS. BMS concedes that such suits could be brought in either New York or Delaware. Alternatively, the
plaintiffs who are residents of a particular State — for example, the 92 plaintiffs from Texas and the 71 from
Ohio — could probably sue together in their home States. In addition, since our decision concerns the due
process limits on the exercise of specific jurisdiction by a State, we leave open the question whether the Fifth
Amendment imposes the same restrictions on the exercise of personal jurisdiction by a federal court. . . .

***

The judgment of the California Supreme Court is reversed, and the case is remanded for further
proceedings not inconsistent with this opinion.

It is so ordered.
 

Justice SOTOMAYOR, dissenting.
Three years ago, the Court imposed substantial curbs on the exercise of general jurisdiction in its decision

in Daimler AG v. Bauman. Today, the Court takes its first step toward a similar contraction of specific
jurisdiction by holding that a corporation that engages in a nationwide course of conduct cannot be held
accountable in a state court by a group of injured people unless all of those people were injured in the forum
State.
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I fear the consequences of the Court’s decision today will be substantial. The majority’s rule will make it
difficult to aggregate the claims of plaintiffs across the country whose claims may be worth little alone. It will
make it impossible to bring a nationwide mass action in state court against defendants who are “at home” in
different States. And it will result in piecemeal litigation and the bifurcation of claims. None of this is
necessary. A core concern in this Court’s personal jurisdiction cases is fairness. And there is nothing unfair
about subjecting a massive corporation to suit in a State for a nationwide course of conduct that injures both
forum residents and nonresidents alike. . . .
 

II . . .

[T]he California courts appropriately exercised specific jurisdiction over respondents’ claims.
First, there is no dispute that Bristol-Myers “purposefully avail[ed] itself” of California and its substantial

pharmaceutical market. Bristol-Myers employs over 400 people in California and maintains half a dozen
facilities in the State engaged in research, development, and policymaking. It contracts with a California-
based distributor, McKesson, whose sales account for a significant portion of its revenue. And it markets and
sells its drugs, including Plavix, in California, resulting in total Plavix sales in that State of nearly $1 billion
during the period relevant to this suit.

Second, respondents’ claims “relate to” Bristol-Myers’ in-state conduct. A claim “relates to” a defendant’s
forum conduct if it has a “connect[ion] with” that conduct. So respondents could not, for instance, hale
Bristol-Myers into court in California for negligently maintaining the sidewalk outside its New York
headquarters — a claim that has no connection to acts Bristol-Myers took in California. But respondents’
claims against Bristol-Myers look nothing like such a claim. Respondents’ claims against Bristol-Myers
concern conduct materially identical to acts the company took in California: its marketing and distribution of
Plavix, which it undertook on a nationwide basis in all 50 States. That respondents were allegedly injured by
this nationwide course of conduct in Indiana, Oklahoma, and Texas, and not California, does not mean that
their claims do not “relate to” the advertising and distribution efforts that Bristol-Myers undertook in that
State. All of the plaintiffs — residents and nonresidents alike — allege that they were injured by the same
essential acts. Our cases require no connection more direct than that.

Finally, and importantly, there is no serious doubt that the exercise of jurisdiction over the nonresidents’
claims is reasonable. Because Bristol-Myers already faces claims that are identical to the nonresidents’ claims
in this suit, it will not be harmed by having to defend against respondents’ claims: Indeed, the alternative
approach — litigating those claims in separate suits in as many as 34 different States — would prove far more
burdensome. By contrast, the plaintiffs’ “interest in obtaining convenient and effective relief” is obviously
furthered by participation in a consolidated proceeding in one State under shared counsel, which allows them
to minimize costs, share discovery, and maximize recoveries on claims that may be too small to bring on their
own. California, too, has an interest in providing a forum for mass actions like this one: Permitting the non-
residents to bring suit in California alongside the residents facilitates the efficient adjudication of the
residents’ claims and allows it to regulate more effectively the conduct of both nonresident corporations like
Bristol-Myers and resident ones like McKesson. . . .

Nothing in the Due Process Clause prohibits a California court from hearing respondents’ claims — at least
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not in a case where they are joined to identical claims brought by California residents. . . .
I fear the consequences of the majority’s decision today will be substantial. Even absent a rigid

requirement that a defendant’s in-state conduct must actually cause a plaintiff’s claim,3 the upshot of today’s
opinion is that plaintiffs cannot join their claims together and sue a defendant in a State in which only some
of them have been injured. That rule is likely to have consequences far beyond this case.

First, and most prominently, the Court’s opinion in this case will make it profoundly difficult for plaintiffs
who are injured in different States by a defendant’s nationwide course of conduct to sue that defendant in a
single, consolidated action. The holding of today’s opinion is that such an action cannot be brought in a State
in which only some plaintiffs were injured. Not to worry, says the majority: The plaintiffs here could have
sued Bristol-Myers in New York or Delaware; could “probably” have subdivided their separate claims into 34
lawsuits in the States in which they were injured; and might have been able to bring a single suit in federal
court (an “open . . . question”). Even setting aside the majority’s caveats, what is the purpose of such
limitations? What interests are served by preventing the consolidation of claims and limiting the forums in
which they can be consolidated? The effect of the Court’s opinion today is to eliminate nationwide mass

actions in any State other than those in which a defendant is “‘essentially at home.’”4 See Daimler. Such a rule
hands one more tool to corporate defendants determined to prevent the aggregation of individual claims, and
forces injured plaintiffs to bear the burden of bringing suit in what will often be far flung jurisdictions. . . .

Second, the Court’s opinion today may make it impossible to bring certain mass actions at all. After this
case, it is difficult to imagine where it might be possible to bring a nationwide mass action against two or
more defendants headquartered and incorporated in different States. There will be no State where both
defendants are “at home,” and so no State in which the suit can proceed. What about a nationwide mass
action brought against a defendant not headquartered or incorporated in the United States? Such a defendant
is not “at home” in any State. . . .

The majority chides respondents for conjuring a “parade of horribles,” but says nothing about how suits
like those described here will survive its opinion in this case. The answer is simple: They will not.

***

It “does not offend ‘traditional notions of fair play and substantial justice’” to permit plaintiffs to aggregate
claims arising out of a single nationwide course of conduct in a single suit in a single State where some, but
not all, were injured. But 
that is exactly what the Court holds today is barred by the Due Process Clause.

This is not a rule the Constitution has required before. I respectfully dissent.
 

NOTES AND PROBLEMS

1. Start by using the case to review.

a. What prior case(s) made it likely that the Court would be unanimous in rejecting a claim of general
jurisdiction? The Court makes clear that it views the claim of general jurisdiction to be foreclosed
by Daimler. But was there any possible argument that could have been made to differentiate this
case from Daimler?
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b. Though Justice Sotomayor in dissent worries that the decision will make it difficult to consolidate
plaintiffs spread all over the country — but allegedly injured by the same defect in a drug or other
product — to consolidate all claims in a single suit, you know that there are at least a couple of
states in which such a suit could be brought against Bristol-Myers. What are those states and what
is your authority for so thinking?

c. The California Supreme Court said it was applying a sliding scale test for the existence of specific
jurisdiction — requiring less connection between the in-state activities and the claim as the level
of those in-state activities increased (and, conversely, requiring a closer connection as the claim-
creating in-state activities declined). The Supreme Court rejected this approach. But what
decisions might the California Supreme Court have cited to support its view that there should be a
sliding scale test?

2. Now to the case itself.

a. Of the jurisdiction cases you have already studied, which seems closest to the Bristol-Myers facts?

b. Judging from the majority opinion, what’s the smallest change in facts that would have led to a
different outcome?

3. Though the opinion does not say so, does it implicitly undermine the outcome of or the assumptions
underlying any of the cases you have previously read?

a. The notes after Nicastro suggest that the plaintiff could have sued 
McIntrye in Ohio, where the national distributor was located. But the Court here rejects the
notion that Bristol-Myers could be sued in California simply because it has a California
distributor.

b. Sotomayor, in footnote 3 of her dissent, observes that the majority’s decision calls into question
assumptions made in prior cases, including World-Wide Volkswagen, that “a plaintiff injured in a
State by an item identical to those sold by a defendant in that State could avail himself of that
State’s courts to redress his injuries.”

4. Justice Sotomayor worries that Bristol-Myers will make it difficult for plaintiffs injured by a widely
distributed product to come together to sue in a single location. How serious is this problem?
Consider several scenarios — keeping in mind that your responses to some of the scenarios may
require some knowledge of the financing of litigation and the organization of the plaintiffs’ bar —
topics touched on in Chapter 5.

a. From the plaintiffs’ standpoint, the easiest cases to bring will be 
those in which a defective product seriously injures or kills a number of people. Because damages
in each case will be substantial, it will usually be possible for such plaintiffs to find competent
counsel to represent each plaintiff (or small groups of plaintiffs) individually — in which case it
will not matter whether the cases can be consolidated. That leaves, however, the Nicastro situation:
a product manufactured outside the U.S. and not widely distributed — but which inflicts a serious
injury.

b. And, even if there are substantial individual damages, where can those persons sue? One might
assume that they could do so in whatever state they purchased the drug in question. But consider a
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possibly significant sentence toward the end of the majority opinion: “Alternatively, the plaintiffs
who are residents of a particular State — for example, the 92 plaintiffs from Texas and the 71
from Ohio — could probably sue together in their home States.” (Italics added.) “Probably” may
merely represent Justice Alito’s exercising the caution of a good judge in a common-law system:
don’t make unnecessary pronouncements about cases not before the court. Or might he mean
something else, suggesting that for jurisdiction to lie a defendant must have “purposefully
directed” (Nicastro) activity toward the state in question? One feels certain that defendants will
probe this question in future cases.

c. Now consider: What if damages in individual cases were insufficient to warrant individual
representation — as may have been the situation in Bristol-Myers?

i. From the plaintiffs’ standpoint, the ideal would be either a class action (unlikely for reasons
you’ll better understand when you encounter that device in Chapter 12) or, putting that aside,
“bundling” a number of individual cases together as the lawyers in Bristol-Myers sought to do.
How difficult will that be to do? The answer may well depend on how well-organized the
segment of the plaintiffs’ bar that handles such cases is. For example, the “pharmaceutical bar”
on the plaintiffs’ side in the U.S. is relatively small (comprising scores or perhaps a hundred or
so lawyers who regularly handle such cases and who can deploy the considerable resources,
intellectual and financial to prosecute them), and the members of this bar have various informal
contacts with each other that facilitate cooperation. One imagines that they would be able to
organize aggregate representation of the Bristol-Myers plaintiffs without much difficulty if the
stakes warranted it. And there are many such specialized “bars,” with expertise ranging from
cruise ship accidents, to tire safety and on and on.

ii. On the other hand, if the injury involved a more obscure corner of litigation, such a segment of
the bar might not be readily available, in which case Justice Sotomayor’s concerns might be
more salient.

5. Finally, note the curious phrase at the end of the majority opinion: “we leave open the question
whether the Fifth Amendment imposes the same restrictions of the exercise of personal jurisdiction by
a federal court.” This statement seems to suggest that federal courts might have a broader
jurisdictional reach under the Fifth Amendment than state courts do under the Fourteenth. This is
not a topic that the Supreme Court has frequently addressed, but perhaps, given this statement, it will
do so soon. Or, is the Court pointing toward Congress? Consider the bearing of Rules 4(k)(1)(C) and
4(k)(2).

a. The former provides that personal jurisdiction lies “when authorized by a federal statute.” Could
Congress constitutionally provide that the manufacturer of any product was subject to jurisdiction
on a claim of product defect wherever it sold that product? No such legislation exists.

b. The latter, presumably with a Nicastro scenario in mind, imagines a federal statute subjecting a
foreign defendant who has sufficient contacts with United States as a whole (but not with any
given state) would be subject to jurisdiction on a claim arising under federal law.
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3. Bristol-Myers urges such a rule upon us, but its adoption would have consequences far beyond those that follow from today’s factbound
opinion. Among other things, it might call into question whether even a plaintiff injured in a State by an item identical to those sold by a
defendant in that State could avail himself of that State’s courts to redress his injuries — a result specifically contemplated by World-Wide
Volkswagen Corp. v. Woodson, 444 U.S. 286, 297, 100 S. Ct. 559, 62 L. Ed. 2d 490 (1980). See Brief for Civil Procedure Professors as Amici
Curiae 14-18; see also J. McIntyre Machinery, Ltd. v. Nicastro, 564 U.S. 873, 906-907, 131 S. Ct. 2780, 180 L. Ed. 2d 765 (2011) (GINSBURG,
J., dissenting). That question, and others like it, appears to await another case.

4. The Court today does not confront the question whether its opinion here would also apply to a class action in which a plaintiff injured in
the forum State seeks to represent a nationwide class of plaintiffs, not all of whom were injured there. Cf. Devlin v. Scardelletti, 536 U.S. 1, 9-
10, 122 S. Ct. 2005, 153 L. Ed. 2d 27 (2002) (“Nonnamed class members . . . may be parties for some purposes and not for others”); see also
Wood, Adjudicatory Jurisdiction and Class Actions, 62 Ind. L. J. 597, 616-617 (1987).
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DISCOVERY

 Chapter 7

 C. The Scope of Discovery

 
2. Proportionality and Privacy

Page 491. Insert after Note 2e:

 
f. It is too soon to tell what effect the proportionality language in the 2015 amendments to Rule 26(b)(1)

will have on discovery in federal courts. Some judges believe that the amendments do not change courts’
calculations about whether discovery should be produced. A representative case states:

 [Defendant] puts much emphasis on Rule 26(b)’s proportionality requirement and argues that the [plaintiffs’] discovery requests do not
comply with the 2015 amendments; however, the amendments to Rule 26(b) do not. . .alter the considerations for the court when
determining whether to compel discovery. Most of what now appears in Rule 26(b) was first adopted in 1983 to deal with the problem of
“over discovery.”

 
N.U. v. Wal-Mart Stores, Inc., 2016 WL 3654759 (D. Kansas, July 8, 2016). Other judges believe the
amendments require courts and litigants to engage in fundamentally different types of decisionmaking about
discovery. Consider this court’s interpretation of the amendments:

 The Supreme Court approved amendments to Rule 26(b) in 2015 which relocate proportionality language that appeared in other parts of
Rule 26 since 1983 to the forefront. The latest amendments restored proportionality factors “to their original place in defining the scope of
discovery.” Relevance under Rule 26(b)(1) is now tempered by proportionality; particular items may be relevant but discovery to obtain
them may not be proportionate for that case. These amendments would have the parties consider these factors in making their discovery
requests, even at the Rule 26(f) conference among the parties and at the Rule 16 scheduling conference with the Court.

Another intention of this amendment was to have “greater judicial involvement in the discovery process,” to avoid discovery becoming
“an instrument for delay or oppression.” The Advisory Committee opined that “it is expected that discovery will be effectively managed by
the parties in many cases. But there will be important occasions for judicial management, both when the parties are legitimately unable to
resolve important differences and when the parties fall short of effective, cooperative management on their own.”. . . Or as one
commentator summarized, under this amendment “the universe of discoverable information is smaller than before. We [parties] should not
need to produce as much. We should not expect to get as much. . . .”

In effect, the concept of undue burden that has been in Rule 26 for the last thirty plus years has been replaced by proportionality, with
the burden as one factor to determine whether the discovery demand is proportionate to the case. . . . Prior to the 2015 amendments,
defendants would have to show that the requests were unduly burdensome; now, the issue is whether the quantity of requests for relevant
material is such that it is out of proportion to the scope of the case (be it in the case’s monetary value, the parties’ resources and relative
access to information, the importance of the discovery in resolving the case, see Fed. R. Civ. P. 26(b)(1) (2015)).

 
Black v. Buffalo Meat Service, Inc., 2016 WL 4363506 (W.D.N.Y. Aug. 16, 2016) (citations omitted).

These case excerpts concern courts’ interpretations of the proportionality language in the amendments, but
there are many other aspects of the 2015 amendments that litigants are busy arguing about and courts are busy
interpreting, including whether the amendments to Rule 26(b)(1) impose an affirmative obligation on the
party making a discovery request to show that the requests are proportional, and the impact of the removal of
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a provision in Rule 26(b)(1) that allowed courts to order discovery relevant to the subject matter of the case
(instead of just information relevant to claims and defenses in the case).

We cannot predict whether courts will reach consensus on the impact of these amendments, or whether
these amendments will actually shift the scope of discovery in civil litigation. Both topics are fertile ground for
researchers to explore. The only things we can predict with any confidence are that parties will continue to
invoke the amendments to Rule 26 when resisting discovery requests, and that courts will continue to look to
the Advisory Committee’s notes, prior versions of the rules, and their colleagues’ best efforts to understand
whether and how the amendments should change their views of discovery disputes that arise in their courts.
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