Contracts Outline
A contract is an enforceable promise—a commitment you cannot walk away from. Not all promises are enforceable.

Sources of Contracts include common law (precedent), statutes (UCC), and the Restatements (based on cases that have occurred in the past).
In this class we will be concerned with Article 2 in the UCC—Sale of Goods—this is the law, everything else is case law, and is based on interpretation
Contracts is divided into three parts: 
Formation
--Offer and Acceptance

--Consideration
--Fraud
--Illegality
--Capacity

--Performance (Interpretation)

--Terms (Analyze to resolve a conflict

Breach & Damages (Excuses)
The Agreement Process: Manifestation of Mutual Assent
Bailey v. West

FACTS: Defendant and trainer try to return a lame horse to the seller and the horse ends up at the plaintiff’s farm.
ISSUE: Whether the plaintiff has the right to remedy under contract law, implied or expressed.
WHAT I SHOULD LEARN: If time is a critical element in a case, break it down into a chronological time line. There are two types of contracts, expressed and implied.

Expressed: Oral or written, party has expressed intentions to be bound by the agreement

Implied in Fact: Those agreements that can be implied in fact (a contract that the parties presumably intended, either by tacit understanding or by the assumption that it existed). Mutual assent is inferred from their acts or conduct; these are true contracts. 
Implied in Law: (examples: feeding and clothing children, taking care of a dog, child support). An implied in law (otherwise known as a quasi contract, an obligation imposed by law because of the conduct of the parties, or some special relationship between them, or because one of them would be unjustly enriched) is not actually a contract because it does not require a promise or consent, but instead a remedy that allows the plaintiff to recover a benefit conferred on the defendant. A quasi contract is based on unjust enrichment and arises from the law of natural justice and equity. The act must be voluntary. It has the following elements:

--Benefit conferred upon the defendant by plaintiff

--Appreciation of defendant of such benefit

--Acceptance and retention by defendant of such benefit under the circumstances that it would be inequitable to retain the benefit without payment
look at Bolin Farms case

Definition of a Promise: A promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made.
Lefkowitz v. Great Minneapolis Surplus Store (Performance Promised)

FACTS: An advertisement offered a sale based on a performance basis.
ISSUE: Whether the ads constituted valid and legally recognizable offers. YES.

WHAT I SHOULD LEARN: Most ads are considered an invitation to offer (cereal example). The test of whether a binding obligation may originate in advertisements addressed to the general public is “whether the facts show that some performance was promised in positive terms for something requested. Where the offer is clear, definite, and explicit, and leaves nothing open for negotiation.
This was a unilateral offer and acceptance because it stated in very definite terms that if you are the first to show up, we will give you the clothing for a dollar

An offer is a definite, clear, and explicit expression of intention to be bound leaving nothing open for negotiation—if it was so complete that all you have to say is, I accept, it’s an offer. No terms are open—no more negotiation required. So, the offeror must 

(1) intend the bargain and 

(2) must be definite. 

An offer can always be revoked at any time up to the time of acceptance.

Sometimes, however, the court may say there is a contract even if a material term is missing, but it was both parties intent to conclude a bargain. “Regular installments” example.

Lucy v. Zehmer (Objective Test, Offer made in Jest) (parties had been drinking at a bar)

FACTS: Sale in jest turns out to be sale of land. 
ISSUE: Whether the objective theory can be used to enforce a specific enforcement of the sale of land. YES.

WHAT I SHOULD LEARN: The mental assent of the parties is not requisite for the formation of a contract. So a person cannot set up that he was merely jesting when his conduct and words (and written contract in this case) would warrant a reasonable person in believing that he intended a real agreement. If the words have but one reasonable meaning, his undisclosed intention is immaterial except when an unreasonable meaning which he attaches to his manifestations is known to the other party. The law judges exclusively from those expressions of their intentions which are communicated between them.
This is a bilateral contract. I promise to give you 50000 if you sell me your land. All that is required in terms of mutual assent for a unilateral contract is performance.
Once a contract is formed it cannot be ended.

· But if you know that the other side is mistaken, incapable of forming a contract, then you don’t have a contract, or you’re involved in fraud.

· The objective language on the paper in this case, or in the statement heard by a third party, is exactly what an objective person would make of it. 

· Not what someone’s secret intent is.

· If someone turns out to be so intoxicated that they can’t understand what they are doing, you would not have a contract because they are not capable of understanding what they are doing.  

Notes Regarding Expressed Intent

Must there be an actual meeting of the minds (subjective theory)? No, 

the objective theory rules. This is not to say that they never talk of a meeting of the minds anymore—it is simply a case of the music having stopped but the melody lingering on. 

Courts must still look at the relationship of the parties, the circumstances surrounding the transaction, and other elements that can have a hint of subjectivity.
As long as you have an offer, acceptance, and consideration you have a contract—whether it is legally enforceable is another question. That is why he does not like the Cowles case—because they said there couldn’t be a contract where the parties intended none, despite all of the elements of a contract being present.
OFFER CASES   

Lonergan v. Scolnick (Expression of present & fixed purpose)

FACTS: California guy negotiating with a NY guy about selling his property.  March 1952 D places an ad.  Inquiry resulting from this ad.  D living in N.Y. wrote a form letter, stating price and how to get there.  April 7, P wrote a letter to D saying he wasn’t sure he found the property but asked for a legal description if the land was all level, should I desire to buy the land.  April 8, D wrote P, from your description you have found the land, that this bank is ok.  4 days later D sold property to another party.  D didn’t receive the letter from the 8th until the 14th, responding the next day that he accepted.
ISSUE: Whether there was an offer to sell the land. NO.

The advertisement in the paper was a mere request for an offer.  The letter on March 26th contains no definite offer, and clearly states that it is a form letter.  The letter of April 8th added nothing in the way of a definite offer.

WHAT I SHOULD LEARN: In this case, there were no definite terms and the offeror told the offeree that he had better act fast. A manifestation of willingness to enter into a bargain is not an offer if the person to who it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain (not an expression of fixed purpose) until he has made a further manifestation of assent—the offer must be sufficiently firm for it to create the power of acceptance in the offeree. 

We measure fixed intent by acts and words. An offer is said to confer upon the offeree a power of acceptance—it empowers the offeree to accept. That’s why this case is important—a legal offer has the power to create a contract if accepted.
Cohen case not discussed in class

Pepsico case?

Embry v. McKittrick(Ascertainment of Assent: Objective Test)

FACTS: Plaintiff says “I’m quitting if you don’t give me a new contract” and the boss says “”go ahead and keep working, don’t worry about it”. 

Bilateral promise—if you promise to work hard, then I promise to rehire you.    

ISSUE: Whether the conversation between both parties constitutes a contract for re-employment irrespective of the inner intention or purpose of McKittrick. YES.

WHAT I SHOULD LEARN: It does constitute a contract, because it was not the secret intention that matters, but the expressed intention, despite an absoluce with Mr. McKittrick’s inner intention. The court used the objective test, which states that it is not what you intend, it is your expression and how it is viewed by the reasonable person. The secret intention does not matter; rather it is the expressed intention. Otherwise, everyone would say that they did not “intend” a contract. 

Verbatim form Lewis: Our subjective intention to whether or not we want to be bound is immaterial so long as our objective perceived manifestation to be bound is there.
The law is basically that wherever possible, where we can tell that the parties did intend at this stage to bargain into an agreement, we will try to enforce an agreement. When we don’t know or are not sure what the parties intended, we try to determine the honest expectations of the parties to try and determine what the parties meant and what is good faith performance.
Notes on the Power of Acceptance

Courteen (Interpretation for Seller): Argument over whether the plaintiff made an offer to sell the seed at a certain price. The Court concluded that because the seller used the language “am asking” and not “I will

sell”, it did not constitute an offer. In cases where the seller advertises or solicits bids from the public, as in this one, the assumption is that the seller is soliciting offers that may be accepted or rejected. When it is close, it

can go either way, and you have to argue the words.
Jenkins (Interpretation against Seller): However, sometimes the circumstances can reverse this assumption. In a case where a quoted price was used (which is usually not an offer by itself), the seller also states “for immediate acceptance.” The courts ruled this to be an offer. In the Jenkins case, an ambiguously (strong language that suggested an offer but seemingly canceled by other language) phrased letter offering the sale of real estate to prospective customers was ruled to be an offer. For the test, what is most important is that it could be argued either way. 
Southworth v. Oliver (The word “offer” not necessary)

FACTS: Defendant backs out of a land deal that the plaintiff had accepted.
ISSUE: Whether the mailing sent constituted a legally enforceable offer. 
WHAT I SHOULD LEARN: The basic problem is found in the expressions of the parties. People very seldom express themselves either accurately or in complete detail. Thus, difficulty is encountered in determining the 
correct interpretation of the expression in question. Over the years, some more or less trustworthy guides to interpretation have been developed.
(1) "The first and strongest guide is that the particular expression is to be judged on the basis of what a reasonable man (look objectively) in the position of the offeree has been led to believe. This requires an analysis of what the offeree should have understood under all of the surrounding circumstances, with all of his opportunities for comprehending the intention of the offeror, rather than what the offeror, in fact, intended. This guide may be regarded as simply another manifestation of the objective test. Beyond this universally accepted guide to interpretation, there are other guides which are found in the case law involving factors that tend to recur. 
(2) The most important of the remaining guides is the language used. If there are no words of promise, undertaking or commitment, the tendency is to construe the expression to be an invitation for an offer or mere preliminary negotiations in the absence of strong, countervailing circumstances. 
(3) Another guide which has been widely accepted is the determination of the party or parties to whom the
purported offer has been addressed. If the expression definitely names a party or parties, it is more
likely to be construed as an offer. If the addressee is an indefinite group, it is less likely to be an offer. The fact that this is simply a guide rather than a definite rule is illustrated by the exceptional cases which must be noted. The guide operates effectively in relation to such expressions as advertisements or circular letters. The addressee is indefinite and, therefore, the expression is probably not an offer. However, in reward cases, the addressee is equally indefinite and, yet, the expression is an offer. 
(4) Finally, the definiteness of the proposal itself may have a bearing on whether it constitutes an offer. In general, the more definite the proposal, the more reasonable it is to treat the proposal as involving a
commitment.
Auctions and Public Contracting

In most auctions the only term left out is price. The prospective buyer should understand that the function of an auction is to generate price competition. So, an offer to sell to the highest bidder is not an offer. That is, unless followed by a statement such as “without reserve.” A high bidder on the other hand may retract a bid as long as the sale is not complete, and that does not make the next highest bidder revive as a result.
Bretz v. Portland G.E.?

Equitable life v. First national bank?

The Bargain Relationship, Acceptance, Sept. 24

Lasalle National Bank v. Vega (Compliance with terms of offer)

FACTS: Plaintiff makes the seller be the offeror even though the bank is really the offeror—just gives the bank the final say to get a signature by the trustee.  

ISSUE: Whether a contract was formed without execution of the document by a trust.
WHAT I SHOULD LEARN: An offeror has complete control over an offer and may condition acceptance to the terms of the offer. 

The language of the offer may moreover govern the mode of acceptance required and, where an offer requires written acceptance, no other mode may be used. In other words, you can say acceptance is whatever the offeror says it is—“pet my dog and you get my house.”  Petting the dog is the condition for acceptance—nothing else will suffice. 

The offeror is the master of the offer. 


Hendricks v. Behee 

FACTS: Behee made an offer to the Smith’s real estate agent who mailed the offer to the Smiths. Behee withdrew the offer before he was notified of Smith’s acceptance.
ISSUE: Whether a contract exists where acceptance is not communicated to the offeror before he withdraws the offer. NO.

WHAT I SHOULD LEARN: There is no contract until acceptance of an offer is communicated. 

An uncommunicated intention to accept an offer is not acceptance.  When an offer calls for a promise, as distinguished from an act, on the part of the offeree, notice of acceptance is always essential. Communication of acceptance to an agent of the offeree is not sufficient and does not bind the offeror. Notice to the agent, within the scope of the agent’s authority, is notice to the principal, and the agent’s knowledge is binding on the principal.  Unless the offer is supported by consideration (i.e., an option, otherwise known as an irrevocable offer), an offeror may withdraw his offer at any time “before acceptance and communication of the fact to him.

Evertite Roofing v. Green (Time for acceptance)

· FACTS: The roofing contract creates a contract making Green the offeror. The contract allows the roofing company to accept the offer either bilaterally (in this case, a promise in written format) or unilaterally (commencement of work). 

· 6/10/53 D executed and signed an instrument for the purpose of obtaining the services of P in re-roofing their residence

· Instrument was signed by P’s sales rep. (was without the authority to accept the contract for and on behalf of the P)

· Alleged contracted contained:

· “This agreement shall become binding upon written acceptance hereof, by the principal or authorized officer of the Contractor, or upon commencing performance of the work….”

· Document also set out in detail the work to be done and the price therefore to be paid in monthly installments

· Upon receiving the instrument, P requested a credit report, which was made, and submitted by P to the lending agency

· Other info requested and sent and the credit check was approved 

· Day after the approval (either the 18 or 19 of June) P engaged its workmen and 2 trucks loaded the trucks and went to the home

· Upon arrival P found other people doing the job

· D notified P that other parties had been contracted two days prior.
· Formal acceptance of the contract was not made under the signature and approval of an agent of the plaintiff.  It was, however, the intention of P to accept the contract by commencing the work, which was one of the way provided for in the instrument for acceptance

ISSUE:   Whether the P accepted the agreement by commencing the work? YES

Whether the D where justified in withdrawing from the contract because P waited too long before accepting? NO
WHAT I SHOULD LEARN: 

The general rule is that an offer proposed may be withdrawn before its acceptance and that no obligation is incurred thereby. 

Exception: The power to create a contract by acceptance terminates at the time specified in the offer, or, if no time is specified, at the end of a reasonable time. 

What a reasonable time is depends on the circumstances.
Remember, if I say I am going to hold an offer open for 5 days but I revoke it on the 2nd day, I can do that as long as it is not an option—that is, you paid me to keep the offer open. 

Another interesting point in this case is that if the roofing company made the offeree the offeror but said that the contract cannot be cancelled. Basically, they are stipulating something in the offering power they relinquished to the Greens—that is suspect because the offeror is the master of the offer.

Corinthian Pharm. v. Lederle Lab. (Counteroffer destroys)

FACTS: Corinthian makes an order for DTP based on a price list, the price goes up, and Lederle ships a partial order or nonconforming order. 
ISSUE: Whether Lederle’s pamphlet constituted an offer to buy at the lower price and whether Lederle’s shipment of partial goods constituted an acceptance to sell at that price. NO.

WHAT I SHOULD LEARN: 

Pursuant to 2-207, an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances. 

This is different than the common law because there is no longer any requirement that the acceptance mirror the offer. The manufacturer, in this case, could have said “OK” by email, fax, letter, or prompt shipment. What the manufacturer did was ship, pursuant to 2-206,where an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment offered only as an accommodation to the buyer (undercommon law, partial shipment would have been acceptance, no excuse)

In this case it said that the automated Telgo system did not constitute an acceptance—it was merely an order number. 

Accommodation: an arrangement or engagement made as a favor to another. Lederle’s shipment of nonconforming goods was a counteroffer that destroyed the original offer by Corinthian.
Carhill v. Carbolic Smoke Ball Co. (Advertisement of Reward)

FACTS: Smoke the ball, it will cure you or we will pay you.
ISSUE: Whether this advertisement constituted an offer. YES.

WHAT I SHOULD LEARN: This was a unilateral promise. Although this was made to the public, the offer was spoken definitively, clearly, and specifically—thus it was a valid offer. The big thing here is that the smoke

bomb company did not give any type of acceptance clause, so performance was acceptance. The second issue involves notice. Did she have to notify the smoke bomb company that she accepted? It is not required

unless the master of the offer states that it is required. If the master of the offer does not say that they have to be told, then as long as the offer is reasonably open that offer can be accepted. 

Glover v. Jewish War Veterans (Knowledge of Reward)

FACTS: Person tips off the police about the murderer only after the police ask her questions and before she knew about the reward offer. 
ISSUE: Whether a person is entitled to a reward when they are unaware of the reward offer. NO.

WHAT I SHOULD LEARN: It is impossible for an offeree, the person receiving the offer to assent, to agree to accept an offer when they do not know the offer exists. You are doing it for another reason, and not for the

reason of accepting the offer. Government offers, on the other hand, are common knowledge and you are presumed to know it. 
Industrial v. Fulton (Unilateral contract not requiring notification)

FACTS: Broker stiffed on commission of procuring a sale of a company to Fulton. 
ISSUE: Whether the ad constituted a valid offer and if Mr. Deutsch’s performance amounted to acceptance. YES. 
WHAT I SHOULD LEARN: Once again, the ad did not require that acceptance needed to be communicated—therefore, performance becomes acceptance. Where an offeror requests an act in return for his promise

and the act is performed, the act performed becomes the requisite overt manifestation of assent if done intentionally. Ordinarily, there is no occasion to notify the offeror of the acceptance of such an offer, if the doing of the act is sufficient acceptance, and the promisor knows that he is bound when he sees that action has been taken on the faith of his offer.

Adams v. Lindsell

FACTS: Lindsell mailed offer to sell wool to Adams who received offer and mailed acceptance. Before receiving acceptance, he sells wool. 
ISSUE: Whether an offer by mail becomes binding when it is received and accepted by the offeree. 

WHAT I SHOULD LEARN: Mailbox Rule: Restatement 63:Unless the offer provides otherwise, (a) an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror. So, for example, if you offer something to me and do not specify a way of for me to accept, and I do
so by mail, it becomes a contract as soon as it enters the mailbox—in other words, unless the offeror defines otherwise, the mailbox rule applies. Of course, this is cool as long as this happens before the offer is 

revoked. In this case, the offeror said that the offeree could accept by mail—and he did. If he would have said upon receipt (only good when received)—then he would have been ok because the offer was accepted by

another person prior to receipt the acceptance from the original offeree. The big thing to remember, yet again, is the offeror is the master of the offer—he defines how an offeror can accept.
Remember in Hendricks we had the general rule that acceptance as well as revocation must be communicated to be effective. That is the general rule. This case is the exception—whenever an acceptance is specified to be made by post or return letter or anything that specifies it being placed out of the possession of the offeree back to the offeror, when that occurs, that is acceptance. So, if Hendricks did not
specify any requirements for acceptance and Behee sent his acceptance by mail before Hendricks had communicated revocation to the agent, there would have been a contract. 
Russell v. Texas Co.

FACTS: Russell made an offer to Texaco to lease the surface rights to it and fashioned acceptance the way he wanted it—that if Texaco chose to stay on the property it constituted and acceptance. 
ISSUE: Whether an offeree can accept all of the benefits of a contract and then declare that he cannot be held liable for the burden because he secretly did not intend to contract.
WHAT I SHOULD LEARN: Once again, the offeror is the master of the offer. Unless the person (like the reward cases) is being forced to stay there (staying not because of the offer, but for some other reason or had no

choice) then there might be no intention of accepting the offer and might not result in a contract. Texaco’s continued use or presence on the property constitutes acceptance of the offer. This has interesting ramifications for lessees. This is not silence by acceptance because they are already occupying the property.
OTHER NOTES: Any unordered merchandise sent to you by someone or some business will be treated as a gift. Another interesting subject is a shrink wrap license (like software). Are you automatically bound to everything in the license agreement? What if the license says you cannot use any competition software? Has not been resolved. The problem is that anything could be in the license. It would probably be sustainable if it included a section for not copying or changing the code (intellectual property), but probably not for anything else because it’s not within the parameters of the intention of the parties when the entered into the agreement. The court uses the reasonableness standard the assess these situations. 
Ammons v. Wilson

FACTS: Plaintiff engages in the wholesale business and when he placed an order he did not hear anything for 12 days (orders were prompt in the past) when he was finally told his order was declined.
ISSUE: Whether appellee should be charged with an implied acceptance of the orders by its silence.
WHAT I SHOULD LEARN: Restatement 69:
Silence is usually not acceptance because if it was, we would be bound to all of the offers we receive in the mail. Acceptance of silence or exercise of dominion provides as follows:

Where the offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases only:

--Where the offeree takes benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.

--Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer. 

--Where because of prior dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept the offer (Current Restatement). The restatement that applied to this case stated “where because of previous dealings or otherwise, the offeree has given the offeror reason to understand that the silence of (or) inaction is intended by the offeree as a manifestation of assent, and the offeror does so understand.”
2)    An offeree who does any act inconsistent with the   

       offeror’s ownership or offered property is bound in  

      
accordance with the offered terms unless they are 

manifestly unreasonable. But if the act is wrongful as against the offeror it is an acceptance only if ratified by him.

UCC 2-206 The offer could be accepted by a “prompt promise to ship” or by the “prompt or current shipment of conforming goods…” Thus, an invited method of acceptance is the conduct of shipment. Moreover, the “beginning of a requested performance”, if reasonable, may also form a contract.
UCC 2-204 A contract for the sale of goods may be made in any manner sufficient to show agreement, including conduct by both the parties which recognizes the existence of such a contract. Basically, if they act like they have a contract, they have a contract—very nebulous.
The Nature and Effect of Counter Offers, Oct 1

Leonard Pevar Co. Evans Product Co.

FACTS: Contractor says they have an oral agreement to buy plywood. The contractor sends a purchase order but the defendant’s written acceptance contained several warranty disclaimers. 
ISSUE: Whether section 1, which can be construed differently in accordance to whether an oral arrangement was agreed upon, or whether section 3, which relies on conduct as establishing the existence of a contract, applies in this case.
WHAT I SHOULD LEARN: 2-207 changes the mirror image rule. 
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. 
(2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless: 
(a) the offer expressly limits acceptance to the terms of the offer; 
(b) they materially alter it; or 
(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received. 
(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consists of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.
Section 2-207 recognizes that a buyer and seller can enter into a contract by one of three methods. First, the parties may agree orally and thereafter send confirmatory memoranda 2- 207(1). Second, the parties, without oral agreement, may exchange writings which do not contain identical terms, but nevertheless constitute a seasonable acceptance 2-207(1). Third, the conduct of the parties may recognize the existence of a contract, despite the previous failure to agree orally or in writing 2-207(3).
For the love of God, read this case again! All of it is important.
OTHER NOTES: Start outlining on page 333 with EDI

GREAT SYNOPSIS ON PAGE 338: In the bargaining relationship, an offer, however defined, must be communicated to be effective. Once communicated, the offer creates in the offeree the power of acceptance, the duration of which may be limited by either the terms of the offer or some concept of reasonable time. Up to now, we have examined the efforts of the offerees to accept the offer before the power of acceptance was terminated. The focus has been upon what an acceptance is and by what method or manner assent should be manifested. And we have seen that when something called a counter offer is actually communicated to the offeror, the power of acceptance is terminated, much like a specific rejection, by conduct of the offeree. It is apparent that there is a race between the proper exercise of the power of acceptance by the offeree, and, perhaps, lapse of time, a change of mind on the offeror or some other terminating event. This “race” is vividly demonstrated in the so called mailbox rule, where the contract is created if the letter of acceptance is posted before the offeror’s revocation is actually received by the offeree. Next we will discuss other aspects of the race and the variety of option contracts…
Revocation Issues, October 8

Dickinson v. Dodds

FACTS: Gave Dickinson opportunity to buy property, but the offer remained open only until 9 o’clock on June 12. Plaintiff got wind that he had agreed to sell to someone else and tried to let him know by 9 o’clock. 
ISSUE: Whether the agreement was actually an offer and not an agreement, and whether the time specification binds the offeree’s acceptance until that time specification lapses.
WHAT I SHOULD LEARN: The memo, although appearing in language as an agreement, is merely an offer, and was only intended as an offer. There was no consideration to keep the property unsold until 9:00 (while there was a voluntary assumption of a promise on Dodds part, there was not a condition for a return promise, act or forbearance on the part of Dickinson). Although both were probably of the opinion that they were bound by this memo, they were not. It is also clearly settled that this promise, being without consideration, was not binding, and at any moment before complete acceptance by Dickinson of the offer, Dodds was as free as Dickinson himself. That being the case, there need not be an express or actual withdrawal of the offer—called a retraction. Just as a man who has made an offer dies before it is accepted it is impossible that it can be then accepted, so when once the person to whom the offer made knows that the property has been sold to someone else, it is too late for him to accept the offer. A person can revoke an offer anytime before an acceptance is given, even if you specify the date it would be held open too. Moreover, it does not preclude you from selling to someone else before acceptance is given by the original offeree.
Other note: Restatement 36: 

1) An offeree’s power of acceptance may be terminated by

Rejection or counter-offer by the offeree or;

Lapse of time;

Revocation of the offer;

Death or incapacity of the offeror or offeree

2) An offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer. This is the case unless detrimental reliance can be proven.
Humble Oil & Refining v. Westside (Option Contract)

FACTS: Humble paid Westside for the land to be held open for a definite period of time. Humble sent a letter requesting that the utilities be extended, and then repudiated that request. Westside contends that the option agreement was rejected. 
ISSUE: Whether the letter of May 2 constitutes a rejection of the option contract. NO.
WHAT I SHOULD LEARN: The mere fact that the parties choose to negotiate before accepting an option does not mean that the option contract was repudiated. 'If the original offer is an irrevocable offer, creating in the offeree a 'binding option,' the rule that a counter offer terminates the power of acceptance does not apply. Even if it is reasonable to hold that it terminates a revocable power, it should not be held to terminate rights and powers created by a contract. A 'binding option' is such a contract (usually unilateral); and an offer in writing, that allows a time for acceptance (either definite or reasonable) and that is irrevocable by virtue of a statute, is itself a unilateral contract. A counter offer by such an offeree, or other negotiation not resulting in a contract, does not terminate the power of acceptance.' A counteroffer does not destroy in the case of an option unless the offeror relies on this and changes its position and communicates this to the offeree (to protect yourself you should communicate).
P 353—the mailbox rule does not work in option acceptances.
2-205 Firm Offers: An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.  
Marchiondo v. Scheck (theory that past performance on the part of the offeree creates an option) 

FACTS: Real estate agent tries to get around a seller’s revocation of selling his house.  

ISSUE: The issue is whether the offeror had the right to revoke his offer to enter a unilateral contract.
WHAT I SHOULD LEARN: Read this case again. This is a tough case usually left up to the jury. Once the real estate agent performs, this turns the contract into an option contract that the offeror cannot back out of.
Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree begins the invited performance or tenders part of it.

The offeror's duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.


'A greater number of courts, however, hold that part performance of the consideration may make such an offer irrevocable and that where the offeree or broker manifests his assent to the offer by entering upon performance and spending time and money in his efforts to perform, then the offer becomes irrevocable during the time stated and binding upon the principal according to its terms. We hold that part performance by the offeree of an offer of a unilateral contract results in a contract with a condition. The condition is full performance by the offeree. Here, if plaintiff-offeree partially performed prior to receipt of defendant's revocation, such a contract was formed.

Baird v. Gimbel Brothers (where the offeree has detrimentally relied)

FACTS: Gimbel sends out bids on a government job to contractors. Gimbel realizes that he makes a mistake on the bid and telegraphs revocation. Baird has already used the bids for his bid and sues for detrimental reliance.
ISSUE: Whether the offer was meant to be binding upon a bid being awarded to the offeree.
WHAT I SHOULD LEARN: The plaintiff complains that he detrimentally relied on the performance of the offeror. The bid, however, was revoked before the plaintiff accepted the offer.
Exceptions: 

Consideration given

Partial Performance
Detrimental Reliance
The offer, however, in this case specifically stated that “we are offering these prices for prompt acceptance AFTER the general contract has been awarded.” So the AFTER part means that the offer was good after the contract was awarded, not before. Next, the plaintiff tries to assert promissory estoppel. Good ol’ Learned shoots this down by saying that a man may make a promise without expecting the equivalent. The doctrine of promissory estoppel is to avoid harsh results of allowing the promisor in such a case to repudiate, when the promisee has acted in reliance upon the promise. Here, however, there was a stipulated condition in the offer that required it to have an exchange supported by consideration because it was clearly concerned with the exchange after the bid was awarded. To allow promissory estoppel to override a stipulation made by the offeror would be ridiculous.

Drennan v. Star Paving (Subsidiary Promise Constituting an option)

FACTS: Star paving turned in a bid to do paving work for a job that Drennan was bidding on. The Star paving refused to do the job because of a mistake, which caused Drennan to lose over 3000.
ISSUE: Whether the plaintiff’s reliance makes the defendants offer irrevocable.
WHAT I SHOULD DO: The facts are almost identical to the previous case, but the result is different. Here the bid, by its simple use by the plaintiff, constituted a binding contract through promissory estoppel. The subsidiary promise serves to preclude the injustice that would result if the offer could be revoked after the offeree had acted in detrimental reliance. Reasonable reliance resulting in a foreseeable prejudicial change in position affords a compelling basis also for implying a subsidiary promise not to revoke an offer for a bilateral contract. The absence of consideration is not fatal to the enforcement of such a promise. It is true that in the case of unilateral contracts the Restatement finds consideration for the implied subsidiary promise in the part performance of the bargained-for exchange, but its reference to section 90 makes clear that consideration for such a promise is not always necessary. The very purpose of section 90 is to make a promise binding even though there was no consideration 'in the sense of something that is bargained for and given in exchange.' Reasonable reliance serves to hold the offeror in lieu of the consideration ordinarily required to make the offer binding.
Restatement 87: An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character by the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to remedy injustice. 
Konic International v. Spokane Computer 

FACTS: Offeror thought they were offering 5620 and the offeree thought the price was 56.20. 
ISSUE: Whether the different meanings attributed to “fifty six twenty” constituted a meeting of the minds necessary to form a contract. 
WHAT I SHOULD LEARN: Basically what is involved here is a failure of communication between the parties. A similar failure to communicate arose over 100 years ago in the celebrated case of Raffles v. Wichelhaus, 2 Hurl. 906, 159 Eng. Rep. 375 (1864) which has become better known as the case of the good ship "Peerless". In Peerless, the parties agreed on a sale of cotton which was to be delivered from Bombay by the ship "Peerless". In fact, there were two ships named "Peerless" and each party, in agreeing to the sale, was referring to a different ship. Because the sailing time of the two ships was materially different, neither party was willing to agree to shipment by the "other" Peerless. The court ruled that, because each party had a different ship in mind at the time of the contract, there was in fact no binding contract. Comment (c) to section 20 further explains that "even though the parties manifest mutual assent to the same words of agreement, there may be no contract because of a material difference of understanding as to the terms of the exchange." Another authority, Williston, discussing situations where a mistake will prevent formation of a contract, agrees that "where a phrase of contract ... is reasonably capable of different interpretations ... there is no contract."
What does Holmes, the great objectivist say: The true ground of the decision was not that each party meant a different thing from the other, as is implied by the explanation in Wichelhaus, but that each said a different thing. The plaintiff offered one thing, the defendant expressed assent to another.
Mistakes: Usually must be a mutual mistake to be voidable (like the Peerless case). A unilateral mistake usually is not voidable because the person who did not mistake would be screwed. However, this was the case in Konic.
Intentions to be Bound, October 15, 2001

Varney v. Ditmars

FACTS: Varney was a draftsmen and told his boss he could get work elsewhere Ditmars told him that if he stayed that he would get a fair share of the profits. 
ISSUE: Under what circumstances may a promisee claim the existence of a contract where the terms are indefinite and vague.
WHAT I SHOULD LEARN: This is a unilateral contract based on performance. The courts say that there is no contract because the pricing mechanism is too vague. However, this case might be decided differently today because they both expressed an intention to be bound. Under modern law, the intention to be bound and good faith, can allow the courts to fill in the gaps. In the old days, like here, it had to be within the strict interpretation of the contract. If the contract did not specify what to be done “in the box” then you could not go outside the box to fill in the details even though there was an intention to be bound. In this case, Cardozo, in dissent, was looking forward and said that if you could find a reasonable pricing mechanism (looking outside the box) then it should be done because there was an intention to be bound. 
a. Where there is an intention to be bound by an agreement but missing details, the court will try to fill in the gaps. However, if the parties are clear that there is no intention to be bound until the all details are filled in, then there is no contract. If there is an intention to be bound structurally, but we will deal with the details later, you have a contract. So, “if the parties agree to enter into an agreement, a contract, the court will enforce that contract even if it is going to have to supply certain terms, certain conditions, so long as the parties honest expectations can be determined. The biggest problem is that you do not want the courts to overstep their boundaries and “make the contract.”
b. More Notes: If you structure an agreement with your boss to take a pay cut today in return for a productivity bonus at the end of 6 months, then you are not an employment at will and cannot just be fired—because you have a contract, at least for 6 months. I am an employee at will—that is I can be fired at anytime. A union member, on the other hand, can not be fired at anytime. Moreover, if you have a contract and you leave and they have to replace you with someone more expensive, you can get sued.
MGM v. Scheider (Omission of terms)

FACTS: Agreement included all of the essential terms except a starting date.
ISSUE: Whether the parties had an intention to be bound despite the missing date.
WHAT I SHOULD LEARN: “Where the parties have completed their negotiations of what they regard as essential elements, and performance has begun on the good faith understanding that agreement on the unsettled matters will follow, the court will find and enforce a contract even thought he parties have expressly left these other elements for future negotiation and agreement, if some objective method of determination is available, independent of either party’s mere wish or desire. Such objective criteria may be found in the agreement itself, commercial practice or other usage and custom. If the contract can be rendered certain and complete, by reference to something certain, the court will fill in the gaps.”  So, in this case, the court applies the Cardozo dissent by saying that you do not have to look inside the contract if a viable way of determining the starting date exists outside the box. Here, there was an industry standard that keeps the starting date open during contracts.
Even if a material item is missing, you can look outside the box. The court really tries to form the contract when there was an intention to be bound. So if we have missing terms, we first look at 

1) prior course of dealings 

2) usage of trade and customs, and 

3) if neither of those exist we look for anything else we could find on a good faith basis. 
He said that on his tests, every word in the fact pattern means something—do not disregard anything!
Martin Delicatessen v. Schumacher (Limitation on the court’s supplying of terms)
FACTS: Delicatessen and lessor disagree on the price for future rent on the location.
ISSUE: Whether a missing term could be supplied by the court in order to enforce the contract.
WHAT I SHOULD LEARN: A mere agreement to agree on in which a material item is left for future negotiations is unenforceable. In this case, the price was expressly left out. The court said that the language was so vague that it could only be construed as a mere invitation to offer. Comparing this language to the Cardozo dissent and in the previous decision, we find here that the language must invite a pricing mechanism. Really the opposite—a regression of sorts. 
We also discussed the nature of a graduated 5 year term—it can be an important mechanism for determining what might be a reasonable rate in the future—but no always—what if the property rises precipitously in value?
The Cutting Edge According to Lewis: These cases are dealing with the cutting edge of contract enforceability where there are deferred or indefinite terms. An agreement to agree without any limits is not enforceable because either party does not have to negotiate in good faith, but if the parties are required to negotiate in good faith, even though the mechanism might not be contained in the contract or invite a mechanism to be used, he thinks the court will still say that it will be enforceable because of the overwhelming intention to be bound. And if the party cannot agree to a pricing mechanism, he thinks that the court then can go take a mechanism (as in next case) and force the parties to use that mechanism because of that desire to be bound—the reason is because the parties agreed to this—they didn’t agree to define the particulars—but they agreed to enter into a contract in good faith to perform their duties. If they did not that they could have added this provision—that says that there is a contract extension provided the parties agree, with or without good faith, or else there is no contract. Otherwise an agreement to be bound. So if the contract intention is limited by some kind of condition precedent, then you might have a contract but it is a conditional contract dependant upon the good faith performance of that duty. An agreement to agree in good faith though, after they agree to be bound, is enforceable. An intention to be bound without regard to whether they agree or not, but a price term to be determined by agreement of the parties is a enforceable contract. One that says specifically that it is not enforceable unless we agree on the terms, is not enforceable.       


Oglebay Norton Company v. Armco

FACTS: Shipping company has an agreement with Armco to ship iron-ore based on two fallback pricing mechanisms.
ISSUE: Whether the parties intended to be bound by the terms of the contract despite the failure of the primary and secondary pricing mechanisms. YES.
ISSUE: Whether the curt may establish a reasonable shipping rate. YES.
WHAT I SHOULD LEARN: First, of course, you have to prove that the parties intended to be bound. In this case the court says that there was an intention to be bound and that there was no condition stating that they had to agree. This case is a progression from the previous case. Then you look to 2-305, which discusses “Open Price Terms.” 
2-305 says: 

1) The parties if they so intend can conclude a contract for sale even though the price is not settled. In such a case the price is the reasonable price at the time of delivery if

a) nothing is said to the price; or

b) the price is left to be agreed by the parties and they fail to agree; or
c) the price to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.  
A price to be fixed by the seller or by the buyer means a price to fix in good faith

When a price left to be fixed otherwise by agreement of the parties fails to be fixed through the fault of one party the other may at his option treat the contract as canceled or himself fix a reasonable price. 

Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract. In such a case the buyer must return any goods already received or if unable to do so must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.

2-204 says: Even though one or more of the terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.
Empro Manufacturing v. Ball-Co.

FACTS: Ball is selling its assets and Empro had them sign a letter of intent
ISSUE: Whether the signed letter of intent signed by both parties constitutes a binding contract.
WHAT I SHOULD LEARN: The parties never got to the point where they intended to be bound. Good faith is the key. There were so many material terms left open that the contract cannot be enforceable. Empro argues that the parties intended to be bound, so the contract is enforceable. However, the Court notes that intent does not mean state of mind, but instead it means outward expression, or the objective intent (not subjective). As a matter of law parties who make their pact subject to a later definitive agreement have manifested an objective intent not to be bound. The Supreme Court of Illinois said “intent must be determined solely from the language used when no ambiguity in its terms exists.” In looking at the terms of this intent letter, the court find “subject to” a definitive agreement appears twice, implying that each side retained the right to make additional conditions to which the deal was “subject.” Because letters of intent are written without the care that will be lavished on the definitive agreement, it may be a bit much to put dispositive weight on "subject to" in every case, and we do not read Interway as giving these the status of magic words. They might have been used carelessly, and if the full agreement showed that the formal contract was to be nothing but a memorial of an agreement already reached, the letter of intent would be enforceable. SO, it really just depends. This was not an option either. 

Other conditional phrases include “conditioned upon”, “depending on”…they all indicate a non-intention to be bound. 
Sometimes a LOI becomes a contract. When you use language such as “subject to”, you have to perform in good faith what you say in the letter of intent. You have to perform the conditional duties, unless, of course you say you can get out at any time. In other words, in a LOI you are intending to go through the methodology. LOI’s are extremely dangerous—your failure to perform in the letter of intent is a breach of contract. Look at where Texaco tried to interfere with Penzoil’s purchase of Getty—Penzoil sued and ended up getting 10 billion. 
With a LOI, each party tries to get the most wiggle room. If I represent the purchaser, then in the LOI as close as possible we are trying to prevent the seller from moving (stand sill agreement, ask him to not share information)…in the meantime we want to have every possible escape hatches as possible—in other words, we are trying to make them bound, and keep us not bound. If I am the seller, I am trying to do the opposite—I want to make the purchaser make a huge commitment (earnest money) to me but I want to reserve final judgment to my BOD, shareholders, etc.—this would make it so I would not have to be bound. 
Remedies: If it is clear and foreseeable there is no deal then the parties cannot recover for money spent. If the party benefited, then they have a remedy.
Hoffman v. Red Owl Stores

FACTS: Hoffman is promised a grocery franchise if he puts up some dough, and then some more, and some more…
ISSUE: Whether the promise necessary to sustain a cause of action for promissory estoppel must embrace all essential details of a proposed transaction between promisor and promisee so as to be the equivalent of an offer that would result in a binding contract between the parties if the promisee were to accept the same.
WHAT I SHOULD LEARN: If promissory estoppel were to be limited to only those situations where the promise giving rise to the cause of action must be so definite with respect to all details that a contract would result were the promise supported by consideration, then the defendants' instant promises to Hoffman would not meet this test. However, see. 90 of Restatement, 1 Contracts, does not impose the requirement that the promise giving rise to the cause of action must be so comprehensive in scope as to meet the requirements of an offer that would ripen into a contract if accepted by the promisee. Rather the conditions imposed are:

(1) Was the promise one which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee?
(2) Did the promise induce such action or forbearance?
(3) Can injustice be avoided only by enforcement of the promise?
Here, there was no contract because they were still negotiating. The plaintiff could collect under the doctrine of promissory estoppel as he suffered forbearance due to his reliance on the deal. All negotiations are preliminary. 
At what point does a detrimental reliance become a liability. When the person changes his position based on the promise—really based on the reasonable man’s standard. Maybe if the Red Owl rep would have used more suggestive language like: “Maybe if you did this you might qualify”—however, this wasn’t the case—he spoke in definite terms.
Restitution: Putting someone back in the position they were in prior to the agreement. 
If Red Owl was smart, they would have specified that any person wishing to form a franchise must put up the improvements and if the deal falls through they will not be responsible.
Consideration, 

Definition

A performance or a return promise must be bargained for.
A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.
Performance may consist of 1) an act other than a promise, 2) a forbearance, or 3) the creation, modification, or destruction of a legal relation. 
The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person. 
THE DOCTRINE OF CONSIDERATION IS ABOUT BARGAINED FOR EXCHANGE THAT RESULTS IN EITHER A BENEFIT OR A DETRIMENT FOR ONE PARTY OR THE OTHER (usually both exist). 
If one of these elements does not exist, either the bargained for exchange or the benefit/detriment, then you have no consideration. 
Example of no consideration: I cannot sell you a car that already belongs to you.
The only way you can have an enforceable contract is an offer, acceptance, and consideration. 
Kirksey v. Kirksey (an executory promise)
FACTS: Defendant invited plaintiff to bring 
ISSUE: Whether there is a valid consideration. 
WHAT I SHOULD LEARN: The promise on the part of the defendant was a mere gratuitous promise. The defendant did not receive a benefit from the plaintiff. Lewis thinks that this full of shit. He promised to set her up if she would move—a promise for performance (bargain). She incurred a detriment by moving 60 miles. That seems like consideration to him.\
Langer v. Superior Steel (forbearance from acting)
FACTS: Langer retired from a company and they agreed to pay him a pension as long as he never worked for the competition.
ISSUE: Whether this letter constituted sufficient consideration to warrant its contents binding on both parties. 
WHAT I SHOULD LEARN: A test for good consideration is whether the promisee, at the instance of the promisor, has done, forborne, or undertaken to anything real, or whether he has suffered any detriment or whether in return for the promise he has done something he was not bound to do or has promised to some act or has abstained from doing something. 
Another example: In consideration of your 20 years of hard work just finished, I promise to give you a million shares of stock. This is a gift. No quid pro quo (something for something). I cannot promise to give you something for something you did in the past because then it is something for nothing in the instant. There is no bargained for exchange—this is a promise for something done in the past—something already done. There may be a benefit/detriment, but that is not enough for consideration. 
Bogigian v. Bogigian (requirement for bargained for consideration)
FACTS: Wife signs document annulling the amount that her husband owes to her.
ISSUE: Whether the trial court erred when it reinstated the judgment because of lack of consideration. 
WHAT I SHOULD LEARN: A release to be valid, must be supported by consideration. Consideration consists of a bargained for exchange. Here the evidence shows that Hazel did and David did not bargain for or agree that the benefits Hazel would receive would constitute consideration. She just blindly signed the documents, not bargaining in the process.
The detriment in the case, which I agreed with, said that it is not necessary that the benefit or detriment be negotiated, agreed upon by both parties and reflected by specific language in the instruments. It is sufficient that the detriment or benefits to the particular party flows from the bargain (but was it bargained for, that is the question). Her ignorance in not reading the contract is no excuse. Lewis said that it would have been smart to have a recital of consideration, which are specific statements in a document, deed, or statute, listing the reasons or basis for enacting the document, usually beginning with the term “whereas.” It would have been smart to show some kind of quid pro quo.
The case of the good Samaritan trying to help a person with his car and his fingers get cut off. The guy promises after the fact that he will pay for his medical expenses. No consideration—no bargained for exchange because it was something for something that occurred in the past. If he would have said, I’ll pay for your medical expenses if you do not sue me, then it would have been a contract. Applies to dead people too. He catches people all the time on the mid term who do not recognize the bargained for exchange.
Thomas v. Thomas (Amount of Consideration)
FACTS: Oral agreement to let the widow stay in husband’s house as long as she continued to be a widow and she pay 1 pound per year and keep the dwelling house and premises in good and tenable repair. 
ISSUE: Whether there was sufficient consideration for this promise or whether it was a gift.
WHAT I SHOULD LEARN: There was detriment to her and a benefit to the estate. This would have been a gift because it was all past consideration (you’ve been a good wife therefore I want you to have this) except for the last part that was added. The brother-in-law was just being willfully blind to the agreement because women were not allowed to own property.
The way to defeat a consideration in this case is to contend it is merely a gift with a condition on it. A promise to make a gift—no bargained for exchange. Possible gift with a condition—Here is a house, and oh by the way, you need to keep up the grounds over time. It’s a tough one. 
Apfel v. Prudential Securites (Sufficiency of Exchange)
FACTS: Defendant’s obligation to pay even if the techniques became public knowledge or standard practice. 
ISSUE: Whether novelty is required to form a valid consideration in a contract. 
WHAT I SHOULD LEARN: For there to be a consideration there has to be something of “real value in the eye of the law.” In tis case, their assertion that novelty is required for a valid consideration is also misguided. While novelty is considered as an element of an idea, it is not a discrete supplemental requirement, but simply part of the proof of either a proprietary interest in a claim based on a property theory or the validity of consideration in a claim based on contract theory. Besides, in this case novelty is not this issue because they contracted to have use of this idea. So even if it was arguably novel, it does not matter.
Under the traditional rules of law, the parties to a contract are free to make their bargain, even if the consideration exchanged is grossly unequal or of dubious value. Absent fraud or unconscionability, the adequacy of consideration is not a proper subject for judicial scrutiny. Even if this was a question, it would not apply here because the right of exclusivity here allowed them to utilize this technology for the period of at least a year whereby they were the only company employing this system to their advantage. Clearly, they received a benefit.
Courts will not try to reform a consideration. You are free to enter into a contract—in reference to defining the value you get out of the bargain—at your own peril.    
c. Peppercorn Theory of Consideration: No consideration when nominal consideration is recited. Example: I promise to pay for $1 of you college tuition.
Consideration Issues Continued

Last week we looked at the bargain issues, this week we are going to look at the benefit/detriment aspect of consideration. 
Adequacy of consideration is the value of consideration. As long as it has meaning to you, it does not matter about the adequacy of consideration—the courts place high value on the freedom to contract. A court will not remake the consideration, except…if the contract is unconscionable.
Jones v. Star Credit Corp. (Unconscionability)
FACTS: The freezer sold for $1200 when it had a value of $300.
ISSUE: Whether this contract was unconscionable. YES.
WHAT I SHOULD LEARN: 

UCC 2-302: If the court as a matter of law finds that a contract or any clause of the contract to have been unconscionable at the time it was made the court may: 
refuse to enforce the contract

or it may enforce the remainder of the contract without the unconscionable clause,
or it may so limit the application of any unconscionable clause as to avoid an unconscionable result.
In this situation there was a gross inequality of bargaining position.

In Re Greene (Nominal Consideration)
FACTS: Guy committing adultery with woman promises to pay for certain things after their breakup.
ISSUE: Whether a valuable consideration exists.
WHAT I SHOULD LEARN: In this case the defendant has no obligation to her at all—sex, past history, or whatever is not a valuable consideration because there is no quid pro quo. Nominality of consideration goes to the bargain for exchange. The courts will look at the nominality of consideration because of the bargained for exchange, but they will not look at the adequacy of consideration. While this case could be decided on these grounds, the court focuses on the benefit/detriment aspect (I promise to release my claims against you in return for x, y, z). In this case, the court says that releasing imaginary claims does not constitute benefit/detriment.   
Whether you go bankrupt of you die, all of your possessions go into this imaginary box whereby a trustee (or an executor in the case of death) determines who should get paid what. He carves up the dollars that go to the creditors. In this case, the trustee is carving up the dollars of his estate and she wants some of the dough.  
“One wonders what the reasonable expectation of the promisee of a nominal consideration contract, which basically is a gratuitous promise decorated by form, really is. When it seems that we are getting something for nothing, we ask ‘what’s the catch?’
Fiege v. Boehm (promise to forgo lawsuit)
FACTS: Pregnancy claim and the guy said he would maintain child if she would not bring forth a lawsuit. Later the baby turned out not to be his. 

ISSUE: Whether there was a valid consideration.
WHAT I SHOULD LEARN: In this case, initially you would think there is no consideration because this is a promise to do something that occurred in the past—however, there is a consideration when he says if you do not file proceedings against me, I will pay the child support and expenses. Now we turn to the benefit/detriment. The benefit to him was that she would not pursue the proceedings. 
He said this type of consideration happens all of the time. For example, a physician says if you promise not to disclose this, I will give you a free operation. 
A compromise of a doubtful claim or relinquishment of a pending suit is good consideration for a promise, but, the relinquishment of the claim or the forbearance to sue and the promise to pay based on that, must be supported on a bona fide question, although it may eventually be found that there was no fact in question. So that if she knew that he couldn’t be the father, then there would be bad faith. However, if she honestly believed that he was the father and forbore from suing him, then there is a good faith claim and consideration is given.
d. Here it could be argued that there was a mutual mistake, however, there is also the potential that it was not a mistake—or even a unilateral mistake (usually not a basis for a contract). 
e. When you have a situation where you both go in with honest expectations of some benefit, and the benefit does not happen, there is still consideration.
Levine v. Blumenthal (Preexisting Duty)
FACTS: Department store says they will leave if the pay is increased, even though they had a preexisting contract.
ISSUE: Whether they have a preexisting duty to pay the amount.
WHAT I SHOULD LEARN: Even though there is a bargained for exchange for the second alleged contract, there is no benefit/detriment for the second alleged contract because they are paying less for what they were already had a preexisting duty to do.  Now, if they wanted to make this agreement binding, they would have said, “Well, we are having a hard time and cant pay the rent, so we will pay the rent early or wash the floors or something. Then there would have been a bargain and a benefit/detriment that would constitute a valid consideration. As long as there is something new and different, that is all that is required. To impose liability in a subsequent agreement, it must rest on a new and independent consideration. This had its origin in debtor creditor law, where something like early payment or something new was needed to forgo a future amount.
f. One day I promise to sell you a car for $50. The next day, when the exchange is going to happen, I turn around and say that I am going to sell you the same car, except now I want $100. Is there consideration for the second contract? No, because there was a preexisting contract. You cannot bargain for a benefit or detriment that was previously agreed to. Moreover, a subsequent agreement to do the same thing but with more consideration, is unenforceable.
g. Let’s say that the department store had a good faith dispute with the lessor because the lessor was in default for not providing certain things like heat or keeping the parking lot clear. If the department store says we agree to release you from your default if you lower our rent, then you have a valid consideration.
h. You see this argument made a lot in sports and entertainment negotiations. A player agrees to pay for a certain amount, and then says he will not play unless you pay me more.   
i. OTHER NOTES: Do not make the mistake of using the UCC for a non sale of goods!   


Alaska Packer’s Association v. Domenico (Employment Contract) 

FACTS: Fisherman, upon getting to the cannery, refuse to honor the preexisting contract unless they are paid more.
ISSUE: Whether the fisherman are bound by their preexisting contract.
WHAT I SHOULD LEARN: A promise to pay a man for doing that which he is already under contract to do is without consideration. If they had contracted to do some additional work, then it would have been valid—anything—but they didn’t. If you demand more money to complete the same job you are screwed. If a promise is coerced, it is also unenforceable, but you have to prove that you had no other options. These cases, and the previous case, represent the law on preexisting contracts.


Angel v. Murray (Exception for Changing Conditions)
FACTS: Taxpayers sue city council for paying the garbage man more money then the original contract allowed.
ISSUE: Whether the preexisting duty rule applies.
WHAT I SHOULD LEARN: 

UCC 2-209: There is no requirement for consideration for the modification of an existing agreement so long as there is good faith (the effective use of bad faith to escape a contract is barred) and you run into unforeseen circumstances. In regard to the sale of goods, and only the sale of goods in TN, good faith modifications of a contract in writing are effective. So in any other contract that does not deal with the sale of goods, the common law rule of preexisting duty still applies. 2-209 changes the common law of preexisting duty for the sale of goods because that rule was very rigid—if there was no consideration for the modification you were out of luck. In 2-209, no consideration is needed in light of unforeseen circumstances. Under the common law, you are screwed in this case.
The UCC only applies only to the sale of goods—it does not apply to the sale of property, leases or real property, services. They used it here, but only by analogy. The common law applies to everything else—just not the sale of goods. So important. 

Restatement: A modification is OK if it is fair and equitable in light of the circumstances and not anticipated by the parties at the time the contract was made.
Rehm-Zeiher Co. v. F.G. Walker Co. (Illusory promise)

FACTS: Argument about the contract of whiskey sales between wholesaler and distiller.  
ISSUE: Whether there was a mutuality of obligation between the parties.
WHAT I SHOULD LEARN: The whole theory of benefit/detriment is based on giving something up. A great example is given about an obligation that is not mutual or a promise that is illusory. I will paint your fence for $100, if I feel like it. You have the obligation of paying me a $100 dollars, and I may or may not ever paint your fence. There may be a bargained for exchange, but there is no benefit/detriment. If my obligation is completely illusory, there is no mutuality of obligation. The duty of good faith, which is implied in every contract, converts many promises that look like they are illusory into real enforceable promises because I have to perform my promise in a good faith manner (Letter of Intent example). In this case, the contract is illusory because the wholesaler could take as much or as little as he wants—it is unenforceable because there was no performance obligation at all. One party in the contract had an option on whether or not to perform and the other had an obligation to perform—both parties must be bound!


 McMichael v. Price

FACTS: Argument about a contract between a sand and limestone crusher businesses.
ISSUE: Whether consideration exists.
WHAT I SHOULD LEARN: Same thing as other case, but they enforce the contract. Why? What’s the difference? Thus is an agreement to sell of all of the sand he can possibly sell—good faith requires you to use your best efforts (Restatement 205) to sell the sand. 2-209 would apply in this case today. If you enter into an agreement, and implied in your agreement (in all agreements unless specified) is your obligation to perform your part of the bargain in a good faith manner unless you so phrase your obligation to say that you do not have to comply with that good faith obligation. If you don’t specifically say that then that duty is there and that good faith obligation converts a contract that otherwise lacks mutuality (illusory) into a valid mutual obligation.
Phrased in the case it says “the obligation of the parties must be mutual—if one of the parties, not having suffered any previous detriment, can escape future liability under the contract, that party is said to have a “free” way out and the contract lacks mutuality. Here, however, the contract is valid because he had a good faith duty to perform the contract.   

An example of an illusory provision says I do not have to do anything if I do not choose—I can buy as much or as little whiskey as I want, and my purchase of 1 bottle of whiskey fulfills my obligation to purchase 1000 bottles.
 Wood v. Lady Duff

FACTS: Guy agrees to market her clothing for one year and they would split the profits until she signed another agreement with someone breaking the promise.
ISSUE: Whether this contract is simply illusory or impliedly sound on the basis of mutuality of obligation.
WHAT I SHOULD LEARN: She makes the argument that he I design the clothing and he doesn’t have to do anything if he does not want to and therefore it is illusory—it is lacking mutuality of obligation. Cardozo says that although he does not say that he has to perform in so many words in the contract, that the contract is “instinct with obligation” because there is an implied duty of good faith (and in all contracts unless otherwise specified) to use reasonable efforts to market him name. Indeed, he would not make any money otherwise because he was splitting the profits. So although this appears illusory, it is enforceable because of good faith. If he did not perform—in other words he did not use reasonable efforts to market her name—he would have breached his good faith duty and she could have sued him. Tricky—an otherwise illusory contract can be enforced on good faith.
j. Another example is if he would have said I have an exclusive right, but if he decides for whatever reason he does not have to do so—it’s not enforceable. What about good faith? This says there is no duty of good faith—there is not good faith because everyone already agreed that he didn’t have to try.  
Restatement 205: Requires an agent to perform the duty in a good faith manner within the good faith expectations of the parties.


 Omni Group v. Seattle First Bank (satisfaction as a condition precedent)
FACTS: Omni offers to buy a piece of land from the Clarks on the basis of a feasibility report and the Clarks say no in the end.
ISSUE: Whether the receipt of a “satisfactory” feasibility report rendered Omni’s promise to buy the property illusory.
WHAT I SHOULD LEARN: He does not think this court made the right decision. Although there is a condition precedent in this case for Omni to reject or accept the land on the basis of whether or not the land is good for development (which is perfectly legit), they decided to forgo the feasibility report and buy the land. The problem is that he thinks that it is illusory because they never used reasonable efforts to check out the land—a good faith issue. In other words, they said the Clarks were bound but they were not because of the report—problem is, implied in every contract is your duty to perform all conditions in a good faith manner. I have to understand why a promise that looks illusory is not illusory (Lady Duff) and why a promise that is illusory is illusory notwithstanding good faith (Whiskey case). 
If we have a bargained for exchange, a promise for a promise, and if one of those promises is illusory and not real and just made up, then there is not consideration for the contract. If someone intends to be bound you can overcome mutuality.
Earnest money is used to show an intention that you are going to pay and your ability to pay for something—like a house.  
UCC 306: A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed obligation by the seller to use the best efforts to supply the goods and by the buyer to use best efforts to promote their sale.   

Moral Obligation

Mills v. Wyman 

FACTS: Man’s son got sick and he refused to pay plaintiff for care after he found out about the care and sent a letter promising to pay.
ISSUE: Whether contracts lacking consideration should be supported as enforceable under the theory of moral obligation.
WHAT I SHOULD LEARN: In this case there was no quid pro quo—promissory estoppel wouldn’t have worked either. In this case, the big thing to remember is that a moral obligation is not binding. However, the one time a moral obligation may be binding is if there is a preexisting obligation that has become inoperative as a result of positive law such as the statute of frauds, statute of limitations, and bankruptcy. There had to have been at one time a preexisting legal obligation such as one implied at law or an express agreement that is now barred. An express promise thereafter, will reaffirm the obligation! In other words, if you say I will repay that credit card debt after they decide not to collect anymore, then you are morally bound to repay the amount.
Notes, Quasi Contract: We have types of contracts—express, implied in fact, and implied by law. Quasi contract is used to describe both types of implied contracts, but they are very different. Implied in fact contracts are in reality agreements—they are just not expressed. For example, a relationship implied by conduct or custom (flea market). In an implied in law contract, on the other hand, there is an obligation where if you don’t do something and someone does the law will require you to pay that person because you have legal obligation (feeding and clothing your children, animals). It is important because we have cases where somebody has been unjustly enriched—when that happens, you have an obligation if you accept that benefit to reimburse that person. If there was a legal obligation, and a true benefit, you must pay (he thinks Bailey v. West was a good example). In these cases there is no consideration—it’s imposed by law.

Manwill v. Oyler

FACTS: Uncle makes gifts to nephew over the course of the years and the guy offers to repay him the money but doesn’t.
ISSUE: Whether a moral obligation is sufficient to make this agreement binding.
WHAT I SHOULD LEARN: In this case, nephew promises to pay him back even though the uncle never requested payback—it was merely a gift that he gave him. On the other hand, if I expect something out of it, then a moral obligation will reaffirm even if there is no quid pro quo.
KNOW page 144: It basically says that if there was a legal obligation for repayment and you are bankrupt, and then in the proceedings after bankruptcy you agree to pay it back even if you do not owe it anymore because its barred or for whatever reason, you have reaffirmed the obligation to pay. So if you are not legally obligated, but thereafter you promise to pay that once legal obligation, you have reaffirmed the original obligation and it is enforceable.


Webb v. McGowin

FACTS: Guy hurt saving guy’s life and defendant promises to pay him until he dies.
ISSUE: Whether a moral obligation is sufficient consideration to support a subsequent promise where the promisor has received a material benefit (which it really isn’t).
WHAT I SHOULD LEARN: Hard facts sometimes make bad law. This is not unlike Mills v. Wyman—the man did not do this in anticipation of receiving compensation, he did it to bestow a gift. There was never any true obligation, and there was no expectation of benefit—he just did it. There is a material benefit, but without the expectation of payment. Thus, there is probably no consideration.


Harrington v. Taylor

FACTS: Defendant was knocked down by wife and she was about to ax him, but the plaintiff stepped in and stopped the ax from coming down and was injured. He promised to pay her but didn’t.
ISSUE: Whether there was an unjust enrichment.
WHAT I SHOULD LEARN: No consideration. Not different from previous case. Different result though. One thing to learn is that he just wants you to be able to identify the issues and be able to argue them and the reasoning behind them.


Allegheny College v. Jamestown Bank

FACTS: Lady promised to give a scholarship fund when she died.
ISSUE: Whether there was consideration for her promise.
WHAT I SHOULD LEARN: There was consideration in this situation because she stipulated she would give the money, but a scholarship had to be set up in her name. The case really does not turn on the quid pro quo, it turns on the benefit/detriment. What is our response to anyone who argues benefit detriment? The big thing here is that the courts will not look into the adequacy of consideration! If we can see a bargained for exchange and a perceived benefit/detriment, something that both sides wanted—they wanted the money, she wanted the name—then the court will not look into the adequacy of the consideration. 
k. Know the difference between equitable and promissory estoppel. Promissory estoppel is a doctrine in equity that states that a promise (a future one) is binding if the person who made it could reasonably expect another to rely upon it in a substantial way, and the promisee did rely on it. The promisor is estopped or barred from denying the existence of a contract, even though it is not formulated in the normal way. The vital principle of equitable estoppel is that he who by his conduct (statement of an existing fact or past fact or conduct that one sees—not a promise) leads another to do what he would not do otherwise have done (makes them change their position), shall not subject such person to loss or injury by disappointing expectations upon which acted. For example, if an automobile that is being sold has a sign on it that says 2001 Taurus and it turns out to be a 1998 Taurus, that is equitable estoppel. Langer v. Superior Steel is promissory estop.
Promissory estoppel is also often used when a promise is not made as a quid pro quo, but a statement. I promise the university 200,000 if they build a stadium. No quid pro quo because the school wasn’t going to build the stadium in the first place. However, if they say fine and start the process and the person reneges, then they can claim promissory estoppel.     


Feinberg v. Pfeiffer (Gratuitous Pension Plans) 

FACTS: Secretary was promised a pension for all of hard work and dedication over the years. 
ISSUE: Whether relief can be granted under the theory of promissory estoppel.
WHAT I SHOULD LEARN: No consideration here because it is a promise for past services. A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce action or forbearance is binding.
When you see promissory estoppel you may be able to make an argument for consideration as well. When you have consideration there is a bargained for exchange and a detriment/benefit—however, sometimes that benefit/detriment is not a product of the bargain and this is where promissory estoppel may come in. 
On 170 there are a bunch of cases on promissory estoppel—promise to procure insurance, take care of pet, or take care of corporate obligation. For example, if I say, I’ll take care of your pet while you are gone, but you don’t, there is no consideration but it can be enforced on the basis of promissory estoppel.  
No UCC materials on this test. He is not expecting us to remember the statutes specifically. He needs to know whether or not we would go to the UCC in a particular fact situation.

l. Introduction (discuss what issues briefly)—Body(detail)—Conclusion

Grouse v. Group Health Insurance

FACTS: Grouse wanted a better paying job with benefits. He applied to Group Health and rejected another job to take this one. He was later told he couldn’t get the job.
ISSUE: Whether the trial court erred by concluding that Grouse’s complaint fails to state a claim upon which relief can be granted.
WHAT I SHOULD LEARN: This is a case of promissory estoppel. What if the guy said, I accept your offer but it is conditioned on me getting two weeks notice to my employer to make sure that’s ok—is it an acceptance or a conditional acceptance? Could be argued either way. I mean, this could be considered acceptance because it may be viewed as a standard practice. Also, remember that promissory estoppel is usually nothing more than a mere statement—no bargained for exchange, but it induces the other person to act or forbear for whatever reason. What if the employer says to someone, you have a job here anytime you want one—could that be promissory estoppel—could be argued. Another example is anyone who graduates from this school has a job…just argue either way. 
This is really an at will doctrine. The promise for employment is really illusory because of this. However, there is good faith bargaining and consideration could be enforced on that basis. Just depends on how a court wants construe something.


Cohen v. Cowles Media Co.

FACTS: Political operative that leaked information to a newspaper who in turn ratted him out.
ISSUE: Whether we can proceed on the basis of promissory estoppel. 
WHAT I SHOULD LEARN: This is another case that could have been decided on the basis of consideration because there was a bargained for exchange and a benefit. I promise to give you this information if you keep my name out of it. However, they chose to use the theory of promissory estoppel. Why? Because they did not want to hold a contract enforceable based on a case of confidentiality because this would be dangerous in the reporting business. Instead, they use promissory estoppel. The danger is that promissory estoppel is supposed to be a substitute, not an outright replacement for consideration—this is dangerous. 


Statute of Frauds

Back some time, the courts thought that some contracts were so important that they must be in writing in order to be enforceable. Some contracts still do have to be in writing. Generally speaking, any contract, as long as the formalities are there—offer, acceptance, consideration—it does not have to be in writing. However, some contracts were so capable of being lied about that they said some must be in writing. 
The UCC recognizes two types of contracts that used to require consideration but no longer require consideration; however they must be in writing to be enforceable. One is an option—offering the sale of goods in which the offer is to remain open for up to 3 months does not require consideration. If it’s not for the sale of goods (anything but the UCC), you are screwed without consideration—the offer can be revoked at anytime before acceptance (Dickinson v. Dodds). The second one are contract modifications and novations—UCC-2-209. 
2. Statute of Frauds

These types of contracts must satisfy the memorandum requirement of the statute of frauds: A writing or memo and signed to the party to be charged (by the person who you say made that agreement) or an authorized agent. One Exception--only TN: A promise to sell land (has to be in writing) has to be in writing but the party to be charged is the seller.   

Where an executor or administrator of a will promises to pay damages for the estate out of there own pocket.

A promise by a person to answer for the debt or default of another person—the guarantee clause. Your promise to pay if another person doesn’t pay. Extremely important.

Consideration of marriage

A contract or agreement for the sale of land or any interest in or concerning them. A promise to sell your house orally to sell your house orally without any memorandum is unenforceable. Extremely important.

Any agreement that is incapable of being performed within a year. 

UCC requirement: Sale of goods over $500 must be in writing. However, between merchants a memorandum confirming the agreement not objected to is satisfactory even though the purchaser or the seller does not sign it.

UCC exception: 1)If it’s a specially manufactured good but over 500 dollars it doesn’t have to be in writing 2) full performance 3) admittance of contract.  
North Shore Bottling Co. v. Schmidt & Sons

FACTS: Bottling company entered into an exclusive agreement with a beer company  
ISSUE: Whether an oral agreement which entitled the defendant to terminate its contractual arrangement with the plaintiff within one year of its making is valid.
WHAT I SHOULD LEARN: The court here expressed that the statute of frauds only applies to agreements which are, by expressed stipulation, not to be performed within a year. Because the performance could not be carried out within a year through the termination of the contract, this did not fall within the ban of the statute of frauds. Here the court says the terms allow for the termination of the contract within the year, so therefore the contract is enforceable and Smidts is responsible. So, if you can show, in any ay through the expressed terms that the contract could be performed within a year, then the contract will be enforceable.
Crabtree v. Eliz. Arden

FACTS: There was a memo but all of the definitive terms are not on it, but on two separate pieces of paper.
ISSUE: Since the contract relied upon was not to be performed within a year, the primary question is whether there was a memorandum of its terms, subscribed by the defendant, to satisfy SOF.
WHAT I SHOULD LEARN: The contract was for more than one year—2 year contract (not an employment at will, obligated to work, unless there is a term regarding death or disability)—so it had to be in writing. A sufficient connection between the papers (could be a lot of documents) is established simply by a reference in them to the same subject matter of the transaction. The material terms are the terms that must be in writing and signed by the party to be charged. Know the notes on page 208!! What about emails? What if we never print them out? Strictly electronic writing? Look at this case again. 
a. The UCC and the statute of frauds requires the same type of memorandum and the same requirements regarding the signing, but adds when we are dealing with merchants, a confirmatory memo is acceptable to satisfy the requirements of this section. Sometimes people think that well we do not need a writing for sale of goods more than 500 dollars—wrong. The parties to be charged, an agents signature or an authorized sheet of paper is legitimate if it can be proved that it was sent by that entity through fax number or whatever.  


NOTES: The writing can consist of more than one writing…has to reference the same subject matter…it has to be signed by the party to be charged…and other than in TN, the party to be charged must be the party against whom you are going to hold a contract or even if something is not signed, an indication: if you can somehow prove the authenticity of the document and where it came from, that may be a substitute for proof. 
Restatement 2-201: The party to be charged (if between merchants) does not have to sign, but the party that is saying that there is a contract can send a confirming memorandum and if not refuted (as long as not denied within 10 days) can serve as the confirming the agreement itself. See 47-2-201.
If I was going to sell you some secretarial services, and we had a written agreement memorializing the agreement, and you say there was never an agreement and I say there is an agreement, the party to be charged is the first person. LOOK AT GILBERTS FOR THIS SHIT!!!!
D.F. Activities v. Brown

FACTS: Argument over the purchase of a chair.
ISSUE: Since the contract relied upon was not to be performed within a year, the primary question for decision is whether there was a memorandum of its terms, subscribed by defendant, to satisfy the statute of frauds. 
WHAT I SHOULD LEARN: What would apply in this case? The TN statute or the UCC 2-201? The UCC because it is a good. Briggs sends Brown a confirming memo (normally legit under UCC 2-201 if both are merchants, which Brown could have been), however, UCC 2-201 does not apply because the lawyer fucked up—he didn’t raise the issue. Because they cant get it in, they try to convince the court to let them depose her.  
Avoidance of Contract

There are sufficient terms, consideration or its substitute, its in writing if it needs to be….all elements are all here, but the court still wont enforce the contract—this is called avoidance of the contract. There are three reasons for this—something wrong with the parties, defects in the bargaining process (mistake, fraud), or there are impermissible terms in the contract (unconscionable, illegal). Good contract—not enforceable. 


Capacity: Two basic types of persons that do not have capacity: infants (18 or less), people that are mentally deficient as a result of an illness, and third, people that are temporarily incapacitated (drugs). Rarely will you see a void contract, however, you will see voidable contracts. A voidable contract means the party who can allege that the contract was not effective—an infant, illegal, fraud—can enforce the contract if they want or they can treat it as not enforceable. Voidable contracts, through timely and legit dis-affirmance, can be rendered unenforceable. Capacity doesn’t end immediately at 18—it can be a reasonable time after 18. Or if you are in a coma..etc.


Bowling v. Sperry (Infant)

FACTS: Minor buys a car and returns it and demands his money back when the car breaks down. 
ISSUE: Whether an adult can enter into a contract with an adult. Whether or not the automobile was a necessary to the infant.
WHAT I SHOULD LEARN: The agreement was between Larry and the Dealership and the contract was voidable because he was an infant. However, the court will enforce these contracts if it is deemed to be a necessity to the infant. So, if you are a minor and it is a necessity they might enforce it as valid because they don’t want to take away something that the person may truly need (public policy). Under TN, if the car is damaged when it is returned, you may be able to get some depreciation allowance—he can be put back into the status quo (not in this case though, under Indiana law).
Emancipated minors (has to be a good reason and approaching 18, at least in his opinion) and guardians signing on the behalf of the contracts, especially the latter, are legal. Courts are struggling with the former though. Parents though do have the power to contract for their kids. People over 75 are also at risk.
Misrepresentation of age only might in contracts—some states say that a misrepresentation will work as an estoppel. In Mass, you are screwed.   
Heights Realty v. Philips

FACTS: She listed with a real estate broker but later said that she didn’t want it.
ISSUE: Whether substantial evidence was presented from which the trial court could properly conclude that the presumption of competency was overcome by clear and convincing evidence. 
WHAT I SHOULD LEARN: Very difficult to prove that they lack the capacity to form a contract. Being temporarily incapacitated is even harder to prove. What was the meat of this contract? It was an option. There was probably something in the contract that said this: Seller agrees to give agent an exclusive 90 days to sell the house. If the agent is successful, the seller agrees to pay agent 6% of the sales price. Isn’t this an illusory contract? No! Remember, good faith makes this not illusory—it requires the agent to use best efforts to sell the house. This is a bilateral contract—I promise to sell, you promise to give me 6%. What do the facts of this case have to do with this option in this case? Nothing! The court doesn’t go there. Instead they focus on the incompetence issue. Mrs. Ghoulson had to have the competency to enter into an agreement—page 438 is the test. Who has the burden of proving incompetence? Grandma.
The test of mental capacity is whether a person is capable of understanding in a reasonable manner the nature and the effect of the act in which the person is engaged. 


Boise Junior College District v. Mattefs Construction

FACTS: Construction bid had a material mistake in it. 

ISSUE: Whether, under the circumstances, a contractor is entitled to the equitable relief when it has submitted a bid which contains a material clerical mistake.
WHAT I SHOULD LEARN: Mutual mistake—both parties are mistaken about a material element (peerless). Unilateral is more difficult—they will void the contract only if the party who is mistaken did not have the opportunity to learn that they were mistaken about a material fact or 2) the party that is not mistaken is not aware that party that is mistaken is mistaken (Spokane).
One who errs in preparing a bid for a government works contract is entitled to the equitable relief of rescission if he can establish the following condition: (1) the mistake is material; (2) enforcement of a contract pursuant to the terms of the erroneous bid would be unconscionable; (3) the mistake did not result from violation of a positive legal duty or from culpable negligence; (4) the party to whom the bid is submitted will not be prejudiced except by the loss of his bargain; and (5) prompt notice of the error is given.
It is thus distinguished from a clerical or inadvertent error in handling items of a bid either through setting them down or transcription. This was a clerical mistake over the course of normal duties, not blatant negligence.
b. Unilateral mistake—if a party knows that another is making a mistake but lets him do it anyway it is void because there is no meeting of the minds
c. 152: Where a mistake of both parties at the time a contract was made as to the basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of his mistake...

d. 153: Where the mistake of one party at the time of the contract was made as to a basic assumption on which the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake…and (a) the effect of the mistake is such that enforcement of the contract would be unconscionable, or (b) the other party had reason to know of the mistake or his fault caused the mistake. 

Beachcomber v. Boskett

FACTS: Both are mistaken about the authenticity of a coin. 
ISSUE: Whether the trial court erred in assuming that this was an assumption of the risk by the collector.
WHAT I SHOULD LEARN: The court ruled that because both thought this was a coin that it wasn’t, then it was a mutual mistake as to some material fact and therefore voidable. There is a good argument that the collector should have known
 because he was an expert. Remember, there are always two sides to an issue.
e. MEMORIZE THIS—IF YOU FIND A MISTAKE, THIS IS ALL YOU HAVE TO DISCUSS--Distinction between mutual mistake and unilateral mistake—in a unilateral mistake only one party is mistaken and is usually not voidable, but if the other party knows that the other party is mistaken, then the contract is voidable. If the other party has a duty *(fiduciary or otherwise) to the mistaken party, then the contract is voidable. On the other hand, in a mutual mistake, it is automatically voidable because there is no meeting of the minds. Both parties are mistaken about a material fact (Boskett, Peerless). Both parties would not have entered into the contract if they would have known the truth of the matter. Finally, if there is any element of risk, then there is not a mutual mistake—for example, both people would have to believe that the coin is not counterfeit, but if there is a risk that the coin is counterfeit—then it is not a mistake, it’s a bad deal—a bad risk.
f. *(Fiduciary duty or otherwise) Whether or not there is a duty or commitment to establish the certainty of the thing: we all can be mistaken, but if we draft a contract that states that WARNS you that “I am not sure that the coin is counterfeit” (especially if you put in an as is clause), it is your duty to find out if it is or not through investigation, and if you don’t then there is no mistake. You want to put the onus on the other party, so if you are the seller you want the buyer to sign this. If you are the buyer, you want the seller to make as many representations as possible—you agree that is this coin is found to be counterfeit, the contract is voided. 
Lenawee v. Messerly

WHAT I SHOULD LEARN: In this case, the seller, like the paragraph above, said take the apartment complex “as is.” This is a magical term that means to a buyer that you better investigate before you purchase—you waive your right to assert an implied warranty. Now if you have an express warranty and you have an “as is” clause, the warranty supercedes. If you are representing the buyer you do not want an “as is” clause—you want explicit warranties. If you are the seller, you want the “as is” clause. Now if there is an express warranty for one specific thing, and a “as is” clause, then the express warranty lives as to that item. Moreover, what we will also find is that an “as is” clause will not work if a seller knows there is a defect and also knows that the buyer cannot know about it or they do something to hide the defect, then “as is” wont work because its fraud.
Two types of remedies—anytime there is a defect in the bargaining position (incapacity or minor) or a defect in the contract (fraud, illegal) so as to make it unenforceable your remedy is rescission (cancellation) and restitution (restoring back to pre-injury status, and might involve some reliance payments to restore fully). Now, in mistake cases, especially in mistakes in expression where the parties agree to something but document drafted that does not look like what they agreed upon, the court will allow you to reform the contract. This is not a mistake as to the agreement, but by someone who drafts the agreement.
Ayer v. Western Union

If the facts had been that they had an oral agreement over the telephone and the telegraph came through with an error, what result? Reformation, because it is an error as to the thing that drafted the document, not the essence of the document.
STRONG INDICATION THAT SOMETHING LIKE THIS IS ON THE TEST. The first issue that you have to look at in this case is was there an bilateral agreement (a contract, offer, acceptance, consideration) between the buyer and the seller. YES!! Therefore, was the seller obligated to ship? YES!! If he was not obligated to ship, then he had no duty and he did it as a volunteer and western union is not responsible. He was obligated to ship because the buyer accepted and wasn’t aware that the seller had made a mistake. This is a unilateral mistake, and not a mutual mistake—the buyer was never aware that the mistake has been made. The unmistaken party therefore had no duty to investigate the mistake. The easy part is that the mistake is made by the sender in the medium he chose, and this case points out that the party that selects the means of communication shall be responsible for the mistake.
g. Ok, think choo-choo CHECKLIST 
1) If you have a (1) legitimate offer (definite, nothing open to negotiation, acceptor simply can say yes) and a (2) legitimate acceptance (timely—before revocation, proper form—method required for acceptance, and no deviation from offer—unless UCC sale of goods) ever crosses the tracks to form an agreement.

2) Lastly, does any material defect happen before or exactly at (but not after) the intersection of offer and acceptance that destroys the contract: fraud, illegality, MISTAKE, capacity, or undue influence? 

3) Next ask if there is any glue (consideration, estoppel, good faith) that can bind the tracks and make it enforceable.  
Laidlaw v. Organ

Duty to disclose—huge issue. Is there a duty to disclose here? If I know something that you don’t know, and I know that you would not enter into a transaction if you knew what I know, is that fraud? There is no fraud here because it is something of “extrinsic influence”, meaning that everyone has an opportunity to know this information and you jut used your due diligence to get the information. Nonetheless, put an “as is” clause in here, oral or otherwise, to protect yourself. This is different in than the next case, where the family intentionally hid something they had control over from the buyers. There is no duty to disclose, unless there is fraud (above), there is some fiduciary relationship, or unless a duty arises on the part of the non-disclosing party by the other party expressly stating that they would not enter into an agreement if the facts were different—otherwise, it becomes a mistake and you know about the mistake and it becomes voidable.
Vokes v. Murray

The law is that it must be a mistake of fact, not a mistake of law. An opinion that is wrong is normally not grounds for a rescission. A person who says, “I believe there is oil out there” and that person relies on it, no dice. However, if the opinion is from an expert or a person that has superior knowledge, then the opinion may not be grounds for rescission of the contract. 

Hamer v. Sidway (relinquishing a right)

FACTS: A grandfather promised to pay a sum of money and the estate said get lost when he died.
ISSUE: Whether the verbal promise made by the uncle to the nephew lacks consideration.
WHAT I SHOULD LEARN: A contract is a promise or set of promises for the breach of which the law gives a remedy or the performance of which the law recognizes a duty. There are two types of contracts, bilateral (promise for a promise) and unilateral (promise for performance). This case is unilateral. In this case, the grandfather promised to give his nephew 5000 dollars if he didn’t smoke, gamble, or drink until he was 21. Because there was forbearance, there is consideration for the promise. The executor thought that the nephew received a benefit because he didn’t do all of those bad things, and that this was not sufficient for consideration. However, a promise can have performance, but we don’t necessarily have consideration unless there is a bargained for exchange. In other words, there is a strong argument that the benefit/detriment must flow from the bargain. 
Another example of a unilateral promise is: I promise to let you not come to class if you get an A on the midterm.
What if you are promised something that you are already obligated to do, such as when a police officer is promised 500 to catch a criminal? No bargained for exchange! He had to do it anyway. In the case here, wasn’t drinking and gambling illegal? Where is the consideration here? Yes, there is, because he gave up his right to do these things in consideration of the promise. 


Consideration: At the heart of a legally enforceable promise or set of promises is consideration. A valuable consideration may consist either in some right, interest, profit, or benefit accruing to the one party, or some forbearance, detriment, loss, or responsibility given, suffered, or undertaken by another. Consideration requires that a contractual promise be the product of a bargain. However, in this usage, a “bargain” does not mean an exchange of things of equivalent, or any, value. It means a negotiation resulting in the voluntary assumption of an obligation by one party upon condition of an act or forbearance by the other. Consideration thus insures that the promise enforced as a contract is not accidental, gratuitous, or casual, but has been uttered intentionally as a result of some deliberation, manifested by reciprocal bargaining or negotiation.
Ricketts v. Scothorn

FACTS: Grandfather tells her granddaughter that his grandchildren do not work and promises her a sum of money.
ISSUE: Whether a lack of consideration can render a promise legally unenforceable where the promisee reasonably relied on the promise of the promisor.
WHAT I SHOULD LEARN: In this case there is no quid pro quo (no requirement that something is performed)—basically, there was no bargained negotiation, but merely a statement made by the grandfather—the money was not a conditioned on her quitting her job. Thus, there is no consideration. However, she relied on his promise to her detriment by quitting her job—she altered her position—this is sufficient for promissory estoppel.
Promissory Estoppel:  A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. Can be a “sword” in litigation.
Equitable Estoppel: A defensive doctrine preventing one party from taking unfair advantage of another when, through false language or conduct, the person to be estopped has induced another to act or forbear in a certain way, with the result that the other person has been injured in some way. Used as a “shield.” It is based on a past or existing misrepresentation of the facts. For example, if a car salesman says he will sell you a car for $1000, he is estopped from changing that representation. Another example is the Jones Piano mover example in the verbs on page 4. 

Williams v. Walker-Thomas Furniture Co. (Unconscionability)
FACTS: The appellant signed a contract whereby all of her goods where repossessed upon missing one payment.
ISSUE: Whether a contract can be considered unenforceable through the doctrine of unconscionability.
WHAT I SHOULD LEARN: The law puts a duty on a person to either read a contract or have someone read and explain it for them. For example, most warranties and credit cards have to comply with statutes; if they are not followed, then the contract will not be enforced.
UCC 2-302: Unconscionability: An absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party. The UCC says that it will not enforce a contract when the contract is against public policy and is blatantly one sided and unfair. However, consider that someone always has the upper hand; defying the sanctity of the contract (and freedom to contract at one’s own peril) by deeming it unconscionable is rare. 
Sullivan v. O’Connor

FACTS: The results of plastic surgery disfigured an entertainer.

ISSUE:  Whether the theory of reliance should be used to discern damages for a plaintiff.
WHAT I SHOULD LEARN: This case involves a promise for a promise (bilateral contract). I promise to make you look great if you pay me $600. The standard of recovery for breach of contract and compensatory damages is for the aggrieved party, the victim, to be put in a position they would have been in if the contract had been fully performed. Part and parcel to that is putting them in a position as if the contract had never been entered into, i.e., getting your money back. The rules in the restatements serve to protect one or more of the following interests of a promisee:
His expectation interest, which is his interest in having the benefit of his bargain by being put in as good as a position as he would have been in had the contract been performed. For example, if you break your promise to paint my fence for $500, I am going to have to hire someone else. If I end up paying $700, you owe me $200. 

His reliance interest, which is his interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position as he would have been in had the contract not been made, or

His restitution interest, which is his interest in having restored to him any benefit that he has conferred on the other party. 

The law of contracts is not generally aimed to punish or compel the promisor to prevent a breach in the future, but to provide relief to redress the breach—the aim is to compensate the aggrieved party for losses suffered rather than punish the breacher.

Remedies Available for Breach of Contract

The breach of a contract gives the non-breaching party the option of suspending its performance or canceling the contract

Specific Performance: The court orders the contract breacher to perform or go to jail. Normally given only if the non-breaching party can show that the subject matter of the contract is unique or that the monetary damages are unlikely to make the non-breaching party whole.

Aggrieved party should recover both net gains prevented by the breach (expectation) and out of pocket expenses associated with performance (reliance). Recovery for breach is not limited to the value to the defendant of the aggrieved party’s performance up to the breach (restitution). 

Primary purpose of contract remedies is to compensate the aggrieved party for losses suffered rather than punish the breacher.

--A plaintiff must prove:

the breach was a substantial cause of the loss complained and

the amount of loss caused with reasonable certainty

--The losses caused must be reasonably foreseeable to the defendant at the time of contracting

--Plaintiff has a duty after the breach to make all reasonable efforts to avoid the consequences of the breach.


