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Charlena Fuqua

1 Tennessee Law of Evidence CHAPTER 6.syn

Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—WITNESSES

§ 6.01  Rule 601. General Rule of Competency

[1]  Text of Rule

[2]  In General

[3]  Exceptions: Oaths, Other Evidence Rules, and Statutes

[4]  Procedures

[5]  Dead Man’s Statute

[a]  In General

[b]  Purpose

[c]  Strict Construction Against Exclusion

[d]  Depositions

[e]  Actions or Proceedings By or Against Executors, Administrators, or Guardians

[f]  Judgment Possible For or Against Executor, Administrator, or Guardian in Representative 
Capacity

[g]  Testimony of Party

[h]  Against the Other Party

[i]  Statement by or Transaction with Testator, Intestate, or Ward

[j]  Unless Called by Opposite Party

[6]  Mentally Incompetent Party

[7]  Lawyers

[a]  In General

[b]  Refusing Employment

[c]  Withdrawing from Employment

[8]  Criminal Accused

§ 6.02  Rule 602. Lack of Personal Knowledge
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[1]  Text of Rule

[2]  In General

[3]  Exceptions: Experts and Admissions

[a]  In General

[b]  Expert Testimony

[c]  Admission of Party Opponent

[d]  Family Records Hearsay Exception

[4]  Hypnotically Refreshed Testimony

[a]  In General

[b]  Foundation

[5]  Procedural Aspects of Personal Knowledge Rule

[a]  In General

[b]  Judge-Jury Responsibilities

[c]  Proof

[d]  Certainty

§ 6.03  Rule 603. Oath or Affirmation

[1]  Text of Rule

[2]  In General

[3]  Procedural Facets of Oath or Affirmation

[a]  In General

[b]  Timing of Oath or Affirmation

[c]  Record

[d]  Timely Objection

[e]  Avoiding Prejudice

[4]  Form of Oath or Affirmation

[5]  Capacity to Understand Oath or Affirmation: In General

[6]  Capacity to Understand Oath or Affirmation: Children

[7]  Capacity to Understand Oath or Affirmation: Physical or Mental Disability, Intoxication

[a]  In General

[b]  Intoxication
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[c]  Insanity

[8]  Extensive Judicial Discretion; Waiver

[a]  Judicial Discretion

[b]  Waiver

[9]  Required Physical or Mental Examination

§ 6.04  Rule 604. Interpreters

[1]  Text of Rule

[2]  Appointment

[3]  Qualifications and Oath

[a]  In General

[b]  Qualification as Expert

[c]  Oath

[4]  Unique Problems in Preserving Record

[5]  Foreign Language Interpreters

§ 6.05  Rule 605. Competency of Judge as Witness

[1]  Text of Rule

[2]  Judge Barred as Witness

[a]  In General

[b]  Judge’s Mental Process

[c]  Judicial Notice

[d]  Judge’s Law Clerk

[e]  No Objection Necessary to Preserve Issue

§ 6.06  Rule 606. Competency of Juror as Witness

[1]  Text of Rule

[2]  Juror Incompetent Witness in Trial in Which Serves as Juror; Exceptions

[3]  Barred Evidence: Internal Processes

[4]  Permissible Evidence: Extraneous Prejudicial Information

[5]  Permissible Evidence: Outside Influence

[6]  Permissible Evidence: Quotient Verdict

[7]  Permissible Evidence: Miscellaneous Issues
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[a]  Other Exceptions

[b]  Rule Reaches All Forms of Evidence

[c]  Rule Reaches Attacks on or Support for Verdict

[d]  Procedures

§ 6.07  Rule 607. Who May Impeach?

[1]  Text of Rule

[2]  In General

[3]  Procedural Aspects of Impeachment

[4]  Contradiction

[a]  In General

[b]  Extrinsic Proof; Collateral Evidence Rule

[c]  Definition of Collateral

[d]  Rehabilitation

[5]  Cancellation by Contradiction

[6]  Physical Facts Rule

§ 6.08  Rule 608. Evidence of Character and Conduct of Witness

[1]  Text of Rule

[2]  In General

[3]  Opinion and Reputation Evidence of Character

[a]  In General

[b]  Reputation

[c]  Opinion

[d]  Expert Testimony

[e]  Rehabilitation

[4]  Specific Instances of Conduct: In General

[5]  Specific Instances: Extrinsic Evidence

[6]  Specific Instances: Scope of Interrogation

[a]  In General

[b]  Direct Examination

[7]  Specific Instances: Jury-Out Hearing, Findings, Examples
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[a]  In General

[b]  Jury-Out Hearing

[c]  Finding of Reasonable Factual Basis

[d]  Finding of Probative Value

[e]  Balancing Probative Value Against Risk of Prejudice

[f]  Leeway for Impeachment of Prosecution Witnesses

[8]  Specific Instances: Ten-Year Limitation

[a]  In General

[b]  General Rule: Ten-Year-Old Acts Barred

[c]  Exception

[9]  Specific Instances: Impeachment of Criminal Accused

[a]  In General

[b]  Advance Written Notice

[c]  Balance

[d]  Jury-Out Hearing

[e]  Timing of Judge’s Ruling

[f]  Preserving Issue for Appeal

[10]  Specific Instances: Juvenile Conduct

[11]  No Waiver of Fifth Amendment

[12]  Rehabilitation

[a]  In General

[b]  Attack on Character

[13]  Jury Instructions

§ 6.09  Rule 609. Impeachment by Evidence of Conviction of Crime

[1]  Text of Rule

[2]  Overview

[a]  In General

[b]  Other Theories for Admitting Convictions

[3]  The Conviction: More Than One Year Possible Incarceration

[a]  In General
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[b]  Balancing Probative Value and Prejudice

[4]  The Conviction: Crime of Dishonesty or False Statement

[a]  In General

[b]  Dishonesty

[c]  False Statement

[d]  Definition v. Facts of Crime

[e]  Balancing Probative Value and Prejudice

[5]  Balancing Test

[a]  In General

[b]  Applies to Both Types of Crimes

[c]  Standard

[6]  Ten-Year Rule

[a]  In General

[b]  Calculating Ten-Year Period

[c]  Exception: Notice of Intent to Use

[d]  Exception: Balance

[e]  Exception: Burden of Proof

[7]  Effect of Pardon

[8]  Juvenile Adjudications

[9]  Effect of Appeal

[a]  Pending Appeal

[b]  Reversal on Appeal

[10]  Impeachment of Criminal Accused

[a]  In General

[b]  Advance Written Notice

[c]  Balance

[d]  Offer of Proof

[11]  Questioning About and Proof of Conviction

[a]  In General

[b]  Cross and Direct Examination
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[c]  Proof of Conviction

[d]  Good Faith Basis

[e]  Expunged Conviction

[f]  Questioning about Convictions

[g]  Identity

[h]  Challenging Validity of Prior Conviction

[12]  Jury Instructions

[13]  Hearing

[a]  In General

[b]  Jury-Out Hearing

[14]  Timing and Record of Decision

[a]  In General

[b]  Reasons for Decision

[15]  Preserving Issue for Appeal

§ 6.10  Rule 610. Religious Beliefs or Opinions

[1]  Text of Rule

[2]  Inquiry into Religious Beliefs or Opinions Usually Barred

[3]  Beliefs, Opinions, and Related Conduct

[4]  Exceptions: Religious Beliefs, Opinions, and Conduct Admissible

[a]  In General

[b]  Foundation for Testimony

[c]  Bias

[d]  Motive and Intent

[e]  Explanation of Events or Actions

[f]  Damages

[g]  Character Trait, Not Religious Views

[h]  Mitigation in Capital Case

§ 6.11  Rule 611. Mode and Order of Interrogation and Presentation

[1]  Text of Rule

[2]  Overview of Rules Affecting Proof Process
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[3]  Court Controls Trial to Avoid Abuse by Counsel

[a]  In General

[b]  Abuse by Counsel Not Defined

[c]  Marked Change From Federal Evidence Rule

[4]  Scope and Form of Direct Examination

[a]  Scope and Limits of Direct Examination

[b]  Form of Direct Examination

[5]  Scope of Cross-Examination

[a]  In General

[b]  Limits Imposed by Other Rules

[c]  Striking Direct Examination Because of Inability to Conduct Cross-Examination

[6]  Scope of Redirect and Recross Examination

[a]  Redirect Examination: In General

[b]  Redirect Examination: Curative Admissibility

[c]  Redirect Examination: New Facts

[d]  Redirect Examination: Form of Questions

[e]  Recross Examination

[7]  Leading Questions

[a]  In General

[b]  On Direct Examination

[c]  On Cross-Examination

[8]  Question Encouraging Narrative Response

[9]  Calling Adverse Party or Witness Identified With Adverse Party as Witness

[a]  In General

[b]  Leading Questions on Direct Examination

[c]  Leading Questions on Cross-Examination

[d]  Limited Scope of Cross-Examination

[10]  Rebuttal Witnesses

[11]  Reopening Proof

§ 6.12  Rule 612. Writing Used to Refresh Memory
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[1]  Text of Rule

[2]  Present Recollection Refreshed and Past Recollection Recorded

[3]  Other Party Given Access to and Use of Writing Used to Refresh Memory

[a]  In General

[b]  While Testifying

[c]  Writing

[d]  Other Materials Used to Refresh Memory

[e]  Barring Use of Materials to Refresh Memory

[4]  Procedures

[a]  In General

[b]  Use by Witness

[c]  Who Is Adverse Party

[d]  Access by Adverse Party

[e]  Use by Adverse Party

[f]  In Camera Examination for Relevance

[g]  Excised Portions Retained

[h]  Privileges Apply

[5]  Sanctions for Violation

§ 6.13  Rule 613. Prior Statements of Witnesses

[1]  Text of Rule

[2]  Prior Inconsistent Statement

[a]  In General

[b]  Used for Impeachment and Substantive Evidence

[c]  Good Faith Basis

[d]  Impeachment Primarily to Introduce Prior Inconsistent Statement

[3]  Definition of Inconsistent

[4]  Procedures for Examining Witness on Prior Inconsistent Statement

[a]  In General

[b]  Written or Oral Statements

[c]  Can Include Prior Silence
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[d]  Foundation

[e]  Statement Available to Opposing Counsel

[5]  Extrinsic Evidence of Prior Inconsistent Statement

[a]  In General

[b]  Witness Given Opportunity to Explain or Deny

[c]  Opposite Party Given Opportunity to Question Witness about Statement

[d]  Exception in Interests of Justice and Hearsay

[e]  Exception for Admissions

[f]  Screening by Judge

[6]  Collateral Matters Exception

[a]  In General

[b]  Applicable Through Relevance Rules

[c]  Test of Collateralness

[7]  Opinions as Prior Inconsistent Statements

§ 6.14  Rule 614. Calling and Interrogation of Witnesses by Court

[1]  Text of Rule

[2]  Witnesses Called as Judge’s Witness

[a]  In General

[b]  Practical Difficulties When Judge Calls Witness

[c]  Judge Authorized to Call Lay Witness in Extraordinary Circumstances

[d]  Judge’s Power Discretionary

[e]  Marked Departure from Federal Evidence Rule

[f]  Recalling Witness

[g]  Cross-examination Permissible by Both Parties

[h]  Jury Instructions

[3]  Witnesses Interrogated by Judge

[a]  In General

[b]  Judge Authorized to Interrogate Witness

[c]  Parameters of Judge’s Interrogation of Witness

[4]  Objections to Judge’s Calling or Interrogating Witnesses
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§ 6.15  Rule 615. Exclusion of Witnesses

[1]  Text of Rule

[2]  Policy Basis for “The Rule”

[3]  Persons Covered by Sequestration Rule: In General

[a]  Most Witnesses Covered

[b]  Altering Order of Testimony

[4]  Exception: Party Who Is a Natural Person

[5]  Exception: Designee of Party Not a Natural Person

[a]  Person Selected by Counsel

[b]  Crime Victim

[6]  Exception: Essential Person

[7]  Procedures: Request to Invoke Rule

[a]  Exclusion Mandatory on Request

[b]  Timing of Request

[8]  When In-Trial Sequestration Required

[9]  Indirect Information Also Barred

[10]  Conflict with Right to a Public Trial

[11]  Sanctions for Violation

[a]  In General

[b]  Options

[c]  Factors

[d]  Special Rule in Capital Cases

[e]  Abuse of Discretion Standard

[f]  Jury-Out Hearing

[12]  Special Care Required by Counsel to Assure Compliance

§ 6.16  Rule 616. Impeachment by Bias or Prejudice

[1]  Text of Rule

[2]  Impeachment for Bias or Prejudice Permitted

[a]  In General

[b]  Terminology
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[3]  Proof of Bias or Prejudice

[a]  Cross-Examination

[b]  Opportunity to Explain

[c]  Extrinsic Evidence

[d]  Inadmissible Evidence

[4]  Illustrations of Proof of Bias or Prejudice

[a]  In General

[b]  Promises or Possibility of Leniency

[c]  Threats

[d]  Stake in Outcome of Lawsuit

[e]  Prior Settlement of Claim

[f]  Relationship to Party

[g]  Reasons Why Truthful Testimony Not Important

[h]  Mental Problems Evoking Bias

[i]  Racial Bias

§ 6.17  Rule 617. Impeachment by Impaired Capacity

[1]  Text of Rule

[2]  Impeachment by Proof of Impaired Capacity

[a]  Relevance of Impaired Capacity

[b]  Impaired Capacity

[c]  Timing of Impairment

[d]  Extrinsic Evidence

[e]  Great Judicial Discretion

[3]  Illustrations of Impaired Capacity

[a]  Drug or Alcohol Use

[b]  Mental Disease or Defect

§ 6.18  Rule 618. Impeachment of Expert by Learned Treatises

[1]  Text of Rule

[2]  Impeachment of Expert Witness By Use of Learned Treatise

[a]  In General
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1 Tennessee Law of Evidence § 6.01

Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.01 Rule 601. General Rule of Competency

[1] Text of Rule

Rule 601 General Rule of Competency

Every person is presumed competent to be a witness except as otherwise provided in these 
rules or by statute.

Advisory Commission Comment:

This language is similar to T.C.A. § 24-1-101 [repealed], first sentence.

Virtually all witnesses may be permitted to testify: children, mentally incompetent persons, 
convicted felons. Rules 602 and 603 should be read in connection with this rule, however, 
because any witnesses must swear or affirm to tell the truth and must have personal knowledge 
of that truth. The common law rebuttably presumed children under fourteen incompetent, Ball v. 
State, 188 Tenn. 255, 219 S.W.2d 166 (1949), but the proposed rule is contra. See also T.C.A. 
§ 24-1-101 [repealed], second sentence, making children under age thirteen competent in sexual 
offense prosecutions.

The most important statute referenced by the rule is the Dead Man Statute, T.C.A. § 24-1-203. It 
applies generally to prevent parties from testifying to transactions with a deceased person in 
actions by or against estates. While the statute occasionally causes proof problems, the rule 
leaves it intact. See also T.C.A. § 24-1-202 on incompetents’ estates. 

1992 Amendment to Advisory Commission Comment:

1992 Amendment to Advisory Commission Comment:

The amendment removes the earlier language requiring “of sufficient capacity to understand 
the obligation of an oath or affirmation” and establishes a rebuttable presumption of 
competency. Note, however, that Rule 602 requires lay witnesses to have personal knowledge 
of matters, and Rule 603 requires all witnesses to swear or affirm they will tell the truth.

Tennessee Code Annotated § 24-1-101, cited in the Advisory Commission Comment, was 
repealed by 1991 Tenn. Pub. Acts 273.

[2] In General

Rule 601 states the general rule that any witness is presumed competent to testify unless the person is 
rendered incompetent by some other evidence rule or statute.1 This rule is substantially the same as the federal 
rule.

1 Tenn. R. Evid. 601. See also State v. Murchison, ___S.W.3d___, 2016 Tenn. Crim. App. LEXIS 127 (Tenn. Crim. App. Feb. 12, 
2016), app. denied, ___S.W.3d___, 2016 Tenn. LEXIS 555 (Tenn. Aug. 18, 2016) (defendant did not show a confidential 
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The clear purpose of Rule 601 is to turn most questions of competence into questions of credibility. Since under 
this rule virtually every witness is competent to testify, the primary issue becomes whether the testimony is 
barred by some other rule and, if not barred, whether the jury will give it much weight. Thus, this rule alters 
older evidence rules barring children, incompetents, and certain felons from testifying, but is generally 
consistent with pre-rules Tennessee law.2 Under Rule 601 no one is automatically barred from testifying simply 
because of age, criminal history, or mental status.2.1 Trial counsel may, of course, impeach the witness by 
demonstrating his or her impaired capacity, either at the time of the testimony or at the time the testified event 
occurred.2.2

[3] Exceptions: Oaths, Other Evidence Rules, and Statutes
Other Evidence Rules. Rule 601 provides that all witnesses are competent unless rendered incompetent in one 
of two ways. First, a witness can be incompetent if some other evidence rule renders the witness incompetent. 
Examples, discussed under the respective rules, include Rules 602 (lack of personal knowledge), 603 (oath or 
affirmation), 604 (interpreter not qualifying as an expert or refusing to take an oath or affirmation), 605 (judge in 
case over which he or she presides), and 606 (juror in certain situations). Rule 403 may also be used to 
exclude a witness’s testimony because of concerns about the person’s mental or physical capacity. If a 
person’s mental abilities are so limited or impaired that the probative value of the person’s testimony is slight, 
Rule 403 could bar the testimony if the probative value is substantially outweighed by the danger of prejudice or 
the other impediments mentioned in Rule 403.
Statute. Second, Rule 601 provides that a witness can be rendered incompetent by statute. The primary 
example, the so-called Dead Man’s Statute, is discussed two sections below. There are other examples as 
well.3

Inherent Authority. There is also an argument that under Rule 601 the court maintains some inherent authority 
to render a witness incompetent in egregious situations, such as a very young witness who can neither 
understand the obligation to tell the truth nor narrate the story with any degree of coherence. Although a strict 
reading of Rule 601 would suggest that this witness is nevertheless competent, some federal cases, using the 
identical language as Tennessee Rule 601, and some Tennessee decisions4 have noted that a court could 

informant was incompetent to testify because (1) the “duly sworn” witness was presumed to be competent, and (2) defendant 
introduced nothing to rebut this presumption).

2 See, e.g., TENN. CODE ANN. § 24-1-101 (Supp. 1989) (every person of sufficient capacity to understand the obligation of the 
oath is competent witness; child under age 13 competent in case involving sex offense against child if child takes oath). This 
statute was repealed by 1991 Tenn. Pub. Acts 273. Rules 601 and 603 render it unnecessary.

2.1 See, e.g., Holt v. Kirk, 2019 Tenn. App. LEXIS 205 (Tenn. Ct. App. 2019) (dementia did not render witness incompetent to 
testify, since mental status does not automatically preclude testimony under Rule 603; fact that witness experienced memory 
lapses, confusion, and agitation was relevant to the weight of her testimony, not her competency); State v. Burnette, 
___S.W.3d___, 2018 Tenn. Crim. App. LEXIS 682 (Tenn. Crim. App. Sept. 6, 2018) (minor witness was competent to testify 
because every person is presumed competent to be a witness, including children; although this presumption can be rebutted, 
defendant did not present anything to show that the witness was not competent, and the trial court questioned the victim at 
length about her understanding of the proceedings and her oath to ascertain whether she was competent to testify).

2.2 Alston v. State, 2020 Tenn. Crim. App. LEXIS 461 (Tenn. Crim. App. July 2, 2020); State v. Graham, 2016 Tenn. Crim. App. 
LEXIS 175 (Tenn. Crim. App. Mar. 8, 2016). See also Tenn. R. Evid. 617.

3 E.g., Tenn. Code Ann. § 36-4-130 (2010) (divorce mediator may not divulge information disclosed during mediation, with 
certain exceptions). See also Legg v. Chopra, 286 F.3d 286 (6th Cir. 2002) (federal court applies Tennessee statute requiring 
expert witness in medical malpractice case to practice in Tennessee or a contiguous state).

4 Cf. State v. Campbell, 904 S.W.2d 608, 612 (Tenn. Crim. App. 1995) (citing Rule 601, court held that a child under age 14 is 
presumed competent to testify at a trial or evidentiary hearing, but the presumption may be rebutted; no citation given for this 
interpretation of Rule 601); State Dep’t of Human Serv. v. Norton, 928 S.W.2d 445 (Tenn. Ct. App. 1996) (Rule 601 creates a 
rebuttable presumption that every witness is competent, including child witnesses; no proof that six and seven year old 
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render a witness incompetent under this rule.5 Because of the widespread use of Rule 403 and the occasional 
use of Rule 603 in such cases, however, there are relatively few reported cases where Rule 601 has been used 
to render a witness incompetent to testify.

One such unusual case in Tennessee raised the issue in an unsuccessful attempt to render incompetent a 
fourteen-year-old witness with a 44 IQ, making her the intellectual equivalent of a six or seven-year-old child.6 
Upholding the trial court’s decision to permit the child to testify over an objection that the child was incompetent, 
the Tennessee Court of Criminal Appeals held that virtually anyone is qualified under Rule 601 and that a 
witness is presumed to be competent. Moreover, the trial court conducted a helpful voir dire of the witness 
during which the prosecutor asked whether the child knew the difference between a lie and the truth. The 
prosecutor then demonstrated that the child was aware of this difference by giving an example involving the 
color of a person’s hair. The trial court also stressed to the victim that she was to tell the truth during the trial.

Hearsay Statements of Incompetent Witness. In those unusual cases where a witness is incompetent to testify, 
may the witness’s hearsay statements be admitted? Although it may seem unlikely that this will ever occur, in 
child abuse cases involving very young victims this infrequent combination of circumstances could arise.7 In 
Idaho v. Wright8 the United States Supreme Court was presented with a case where a two-and-one-half year 
old sex crime victim was deemed incapable of communicating to the jury. The Court then assessed whether the 
confrontation clause would allow hearsay to be used in lieu of the child’s live testimony. Conceding that it may 
be permissible for some hearsay exceptions, the Court held that under the facts in the case the defendant’s 
confrontation rights were violated. By implication, Wright seems to suggest that an incompetent witness’s 
hearsay statements may be admissible in some situations. A few decisions agree.9 This result is defensible 
since the hearsay statements may be reliable even though the child lacked the capacity to testify adequately in 
a court environment. Of course a child hearsay declarant’s capacities may also be the subject of 
impeachment.10 In criminal cases, the confrontation clause may bar some such testimony because of a 
Supreme Court decision after Idaho v. Wright.11

[4] Procedures

witnesses were incompetent to testify in proceeding to terminate parental rights); State v. Carroll, 36 S.W.3d 854, 866 (Tenn. 
Crim. App. 1999) (if witness’s mental processes are so disturbed that witness cannot recall the relevant evidence, distinguish 
between reality and make-believe, or understand the oath or affirmation, the evidence should be stricken); Kim v. Boucher, 55 
S.W.3d 551 (Tenn. Ct. App. 2001) (under Rule 601 children are presumed competent to testify, but presumption is rebuttable; 
14-year-old witness was competent).

5 See, e.g., United States v. Allen J., 127 F.3d 1292 (10th Cir. 1997), cert. denied, 523 U.S. 1013 (1998); United States v. 
Callahan, 442 F. Supp. 1213 (D. Minn. 1978), rev’d on other grounds, 596 F.2d 759 (8th Cir. 1979) (drug use can negate 
minimal level of competency required of witness). But see United States v. Ramirez, 871 F.2d 582 (6th Cir.), cert. denied, 493 
U.S. 841 (1989) (court’s authority to control admissibility of testimony of impaired persons, who cannot give meaningful 
testimony, is found outside Rule 601, such as in Rule 403 or 603).

6 State v. Samuel, 243 S.W.3d 592 (Tenn. Crim. App. 2007).

7 Tennessee Rule of Evidence 803(25) recognizes a hearsay exception for statements of the child victim regarding the abuse in 
dependency and neglect cases, civil severe child abuse cases, and termination of parental rights cases. See below § 8.30[2].

8 497 U.S. 805, 110 S.Ct. 3139, 111 L.Ed.2d 638 (1990).

9 See, e.g., United States v. Dorian, 803 F.2d 1439 (8th Cir. 1986) (young rape victim, who was too young and frightened to be 
able to testify adequately at trial, could be hearsay declarant and her statement to her foster mother was admissible under the 
residual hearsay exception).

10 See below § 8.42.

11 See Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004). See below § 8.02[4].
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If a witness’s competency to testify is questioned, the judge should hold a jury-out hearing to resolve the issue. 
Since the Tennessee Rules of Evidence provide little guidance on these procedures, the court’s inherent 
authority to regulate the proceedings in an orderly manner authorizes the court to fashion appropriate 
procedures.

Rule 104(a) provides that the judge, not the jury, decides “[p]reliminary questions concerning the qualification of 
a person to be a witness.” This determination is made in a hearing where the rules of evidence (other than 
those on privileges) do not apply.12

Under Rule 601, the trial judge’s decision on witness competency is entrusted to the court’s discretion. It will be 
overturned only for an abuse of that discretion.13

[5] Dead Man’s Statute

[a] In General

The primary statutory exception to Rule 601 is the Dead Man’s Statute, codified in Tennessee Code 
Annotated § 24-1-20314 as follows:

Transactions with decedent or ward. In actions or proceedings by or against executors, administrators, 
or guardians, in which judgments may be rendered for or against them, neither party shall be allowed 
to testify against the other as to any transaction with or statement by the testator, intestate, or ward, 
unless called to testify thereto by the opposite party. Provided, if a corporation be a party, this 
disqualification shall extend to its officers of every grade and its directors.

It should be noted that the Dead Man’s Statute is not really a rule of competence because it does not bar a 
person from testifying; rather it limits the subjects the witness can address. Even though a party may be 
barred by the Dead Man’s Statute from testifying about a conversation with the deceased, the witness may 
still be competent to testify about other matters. A jury instruction is available to inform the jury about the 
Dead Man’s Statute and to caution against giving weight to the fact that a witness may be barred from 
testifying because of this rule.15

[b] Purpose

The Dead Man’s Statute is based on distrust. It originated from the early common-law notion that persons 
having an interest in a lawsuit were incompetent to testify because they could not be trusted to tell the truth. 
When this impediment was removed and parties were permitted to testify, the Dead Man’s Statute was 
created to eliminate one source of likely falsehoods.16

Another rationale for the Dead Man’s Statute assumes that a person would lie about a conversation or 
transaction if he or she knew that death had prevented the other side from revealing the falsity. A slightly 

12 Tenn. R. Evid. 104(a).

13 See, e.g., State v. Nash, 294 S.W.3d 541, 601 (Tenn. 2009); State v. Caughron, 855 S.W.2d 526, 538 (Tenn. 1993).

14 See generally Thomas H. Pinkley, Comment, The Tennessee Dead Man’s Statute, 49 Tenn. L. Rev. 343 (1982) (thorough and 
critical analysis of Tennessee Dead Man’s Statute); W. Dent Gitchell, Should Tennessee Bury the Dead Man’s Statute as 
Arkansas Has?, 18 MEM. U. L. REV. 195 (1988).

15 TENN. PATTERN JURY INSTRUCTIONS—CIVIL 2:10 (5th ed. 2005).

16 See Beadles v. Alexander, 68 Tenn. 604, 607 (1877) (brief history of 1870 law, making interested witnesses competent to 
testify and creating Dead Man’s Statute); In re Estate of Marks, 187 S.W.3d 21, 28 n. 2 (Tenn. Ct. App. 2005) (purpose of Dead 
Man’s Statute is to protect estates from spurious claims; it is based on common law principle that an interested party will be 
powerfully tempted to misrepresent transactions or communications with a deceased person who cannot rebut the party’s 
testimony).
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more charitable theory is that honest mistakes cannot be corrected if the only other source of information is 
now deceased. An often-quoted statement appearing in many Tennessee cases covers both of these 
theories:

The purpose of [the Dead Man’s Statute] … was to prevent the surviving party from having the benefit 
of his own testimony when, by the death of his adversary, his representative was deprived of his 
executor’s version of the transaction or statement.17

A more eloquent rationale is:

The object of this statute is to prevent the living from testifying against the dead. Death having silenced 
the one, the law silences the other, the theory being that both or neither must be competent to testify.18

[c] Strict Construction Against Exclusion

Because the Dead Man’s Statute may cause an unjust result by excluding accurate evidence, the 
Tennessee view is that the statute is to be strictly construed against exclusion of testimony.19 
Consequently, the statute is interpreted literally. It is not extended to areas not covered by the words of the 
statute, even if the extension would serve the policies underlying the rule.20

[d] Depositions

The strict construction given the Tennessee Dead Man’s Statute is illustrated by the rule that depositions of 
a party taken before death are not barred by the statute, even though introduced into evidence after 
death.21 The competency of the deponent is judged as of the time of the deposition. However, if the 
deceased’s deposition is used, there is Tennessee authority permitting the surviving person to testify in 
order to achieve parity between the living and the dead.22

[e] Actions or Proceedings By or Against Executors, Administrators, or Guardians

The Tennessee Dead Man’s Statute contains a number of specific limitations. It applies to few cases and 
often does not prevent the trier of fact from hearing about statements of a deceased person. A major 
limitation is that the statute only applies to actions “by or against executors, administrators, or guardians.” 
The executors, administrators, or guardians should be the lawful holders of those positions.23

17 McDonald v. Allen, 67 Tenn. 446, 448 (1874).

18 Kurn v. Weaver, 25 Tenn. App. 556, 580, 161 S.W.2d 1005, 1020 (1940).

19 See, e.g., Haynes v. Cumberland Bldrs., Inc., 546 S.W.2d 228 (Tenn. Ct. App. 1976) (Dead Man’s Statute must be strictly 
construed against exclusion of testimony and in favor of its admission); Baker v. Baker, 24 Tenn. App. 220, 142 S.W.2d 737 
(1940) (same); Boote v. Shivers, 198 S.W.3d 732, 744 (Tenn. Ct. App. 2005) (Tennessee Dead Man’s Statute should be 
construed narrowly in favor of the admission rather than the exclusion of evidence). See, e.g., Choate ex rel. Clayton C. v. 
Vanderbilt Univ., 2016 Tenn. App. LEXIS 39 (Tenn. Ct. App. 2016) (must be construed narrowly in favor of the admission rather 
than the exclusion of evidence); Holliman v. McGrew, 343 S.W.3d 68, 73 (Tenn. Ct. App. 2009) (Dead Man’s statute must be 
strictly construed against exclusion of testimony and in favor of its admission).

20 See, e.g., Haynes v. Cumberland Bldrs., Inc., 546 S.W.2d 228 (Tenn. Ct. App. 1976); Rielly v. English, 77 Tenn. 16 (1882).

21 See, e.g., Bernard v. Reaves, 27 Tenn. App. 121, 178 S.W.2d 224 (1943).

22 See Bingham v. Lavender, 70 Tenn. 48 (1878) This case involved a deposition “for use;” there was no mechanism for 
discovery depositions in Tennessee law at that time. For a discussion of the impact of discovery depositions on the Dead Man’s 
Statute, see Ingram v. Phillips, 684 S.W.2d 954 (Tenn. App. 1984).

23 In Alexander v. Kelso, 60 Tenn. 5 (1872), the Tennessee Supreme Court held that the Dead Man’s Statute does not apply to 
an executor de son tort, someone who without authority performs acts that are the responsibility of an executor. The defendant 
had distributed money he owed to the estate directly to the deceased’s widow.
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Affect Estate Assets. In addition, not all actions involving these representatives are covered. The case must 
involve either an increase or decrease in the estate’s assets.23.1 Tennessee authorities hold that a will 
contest that involves only the question of the manner of distributing the estate’s assets is not covered by 
the Dead Man’s Statute.24 The rationale for this holding is that “[i]n such a proceeding an executor or 
administrator is not concerned with the merits of the claims of rival claimants in the sense that he should 
prefer one over the other, but is concerned only with seeing that the assets are properly distributed … .”25

For example, in Petty v. Estate of Nichols,26 a stepson sued to enforce a contract to make mutual wills 
leaving one-half the estate to the plaintiff. The Tennessee Court of Appeals held that the Dead Man’s 
Statute was inapplicable because the suit would not diminish the estate, but would only affect which of two 
persons received the estate’s assets. Accordingly, the plaintiff was permitted to testify about conversations 
he had had with the deceased in which the deceased acknowledged the contract to execute the mutual 
wills at issue. By way of contrast, a spouse challenging a prenuptial contract was barred from testifying 
because her demand for a year’s support and for certain exempt property would have decreased the estate 
available for distribution.27

A representative of an estate has been permitted to testify in an action on behalf of the estate when the 
judgment could not be entered for or against the witness, even though it could benefit the estate. In Kurn v. 
Weaver,28 a daughter was administratrix of her mother’s estate. The daughter, in a Federal Employers’ 
Liability Act suit for her mother’s death, was permitted to testify about her mother’s financial contributions. 
The court held that the Tennessee Dead Man’s Statute was inapplicable because no judgment could be 
entered for or against the witness (here, the daughter). The case, perhaps stretching the exceptions to the 
Dead Man’s Statute and ignoring the fact that the witness was the administratrix suing on behalf of the 
estate, illustrates how reluctant courts are to bar testimony under the Dead Man’s Statute.

Only Some Parties. Because of the fact that today’s liberal joinder rules permit actions, for and against 
several persons, to be tried together, on occasion the Dead Man’s Statute may be applied against some 
parties but not others. The more salutary rule, allowing a party to testify if the party’s particular action does 
not involve an estate, was announced in McKamey v. Andrews,29 where two out of five consolidated actions 
were between parties other than personal representatives. It must be noted, however, that the appeals 
court, in a later opinion30 by a special judge, held to the contrary, but erroneously relied on a federal 

23.1 For an example of where the estate’s value was held to be affected, and therefore, the statute applied, see Bottorff v. Sears, 
___S.W.3d___, 2018 Tenn. App. LEXIS 430 (Tenn. Ct. App. 2018) (in action filed by the administrator to recoup certain assets 
of the decedent’s estate the Dead Man’s Statute applied, because the trial court’s judgment would have a direct impact on the 
value of the decedent’s estate).

24 See, e.g., Justice v. Henley, 27 Tenn. App. 405, 181 S.W.2d 632 (1944) (action by heirs against widow concerning ownership 
of property between decedent and widow not covered by Dead Man’s Statute); Baker v. Baker, 24 Tenn. App. 220, 142 S.W.2d 
737 (1940) (Dead Man’s Statute does not apply to case where widow seeks to take statutory share and to ignore will and 
antenuptial contract); Beadles v. Alexander, 68 Tenn. 604 (1877) (Dead Man’s Statute does not apply to will contest to 
determine whether a will was properly witnessed); Cantrell v. Estate of Cantrell, 19 S.W.3d 842, 846 (Tenn. Ct. App. 1999) 
(prenuptial agreement). But see Nashville Trust Co. v. Williams, 15 Tenn. App. 445 (1932) (Dead Man’s Statute applies to estate 
administrator’s suit against two relatives of deceased to determine which relative is entitled to life insurance proceeds already 
paid into estate).

25 Baker v. Baker, 24 Tenn. App. 220, 232, 142 S.W.2d 737, 744 (1940).

26 569 S.W.2d 840 (Tenn. Ct. App. 1977).

27 Cantrell v. Estate of Cantrell, 19 S.W.3d 842 (Tenn. Ct. App. 1999).

28 25 Tenn. App. 556, 161 S.W.2d 1005 (1940).

29 40 Tenn. App. 112, 289 S.W.2d 704 (1955).
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decision31 where parties and claims were joined under liberal pleading rules and on inapplicable state 
precedents.32

Personal and Representative Capacity. A related issue arises when a person sues or is sued in both a 
personal and a representative capacity. Although Tennessee authorities are confusing, the better rule is 
that the Dead Man’s Statute does not totally bar the person who wears two hats from testifying in that 
portion of the lawsuit that involves his or her personal claim. This approach is illustrated by Turner v. 
Huggins,33 a complicated lawsuit in which one of the plaintiffs, named Turner, acted as both executor of the 
estate of a deceased partner and on his own behalf as a partner. Turner sued the defendant to collect on a 
promissory note payable to the deceased partner but owed to the partnership. The defendant argued that 
he had paid the amount of the note to the deceased partner. The Tennessee Supreme Court held that the 
Dead Man’s Statute did not apply, so that the defendant could testify about his dealings with the deceased. 
The court found that Turner was suing primarily as a partner owed money; his role as a representative of 
the deceased’s estate was nominal and unnecessary.

In Holliman v. McGrew,33.1 a wrongful death action, it was not clear whether the plaintiffs were suing on 
behalf of themselves or as a representative of the estate of the deceased. While noting that in a wrongful 
death action the beneficiary is the real party in interest and any recovery does not become part of the 
estate, the Tennessee Court of Appeals nevertheless assumed that the Dead Man’s Statute was applicable 
in the medical malpractice action since the parties and trial court so assumed.

Statements by Agents. Another issue is whether statements by agents are covered by the Dead Man’s 
Statute. If the agent is the deceased person and is not a party, the statute is inapplicable.34 Similarly, an 
attorney for a deceased defendant is not a party and can testify about the deceased’s statements to the 
attorney.35 A stockholder for a party is also not a party.36

Because of the general reluctance to invoke the Dead Man’s Statute, Tennessee courts have been willing 
to look carefully at who the real party in interest is in assessing whether the statute applies. In Hale v. 
Kearly,37 a widow brought a wrongful death action in the name of the administrator of her deceased 
husband’s estate when the administrator refused to sue on behalf of the estate. The Tennessee Supreme 

30 Durham v. Webb, 46 Tenn. App. 429, 330 S.W.2d 355 (1959).

31 Appolonio v. Baxter, 217 F.2d 267 (6th Cir. 1954).

32 Nashville Trust Co. v. Williams, 15 Tenn. App. 445 (1932) (involved a hybrid suit in the nature of an interpleader); Roy v. 
Sanford, 140 Tenn. 382, 204 S.W. 1159 (1918) (prohibited assigning claims to avoid the statute).

33 130 Tenn. 181, 169 S.W. 754 (1914).

33.1 343 S.W.3d 68, 73 (Tenn. Ct. App. 2009).

34 Haynes v. Cumberland Bldrs., Inc., 546 S.W.2d 228 (Tenn. Ct. App. 1976) (but see above § 5.03 regarding privilege issues).

35 Cf. Harry Levitch Jewelers, Inc. v. Jackson, 573 S.W.2d 746 (Tenn. 1978).

36 See, e.g., Poole v. First Nat’l Bank, 29 Tenn. App. 327, 196 S.W.2d 563 (1946).

37 67 Tenn. 49 (1874).
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Court held the statute did not apply since the estate was only a nominal party that had no real interest in the 
outcome of the case.38 Any judgment would go directly to the widow and her infant child.

[f] Judgment Possible For or Against Executor, Administrator, or Guardian in Representative 
Capacity

The Dead Man’s Statute only applies if an executor, administrator, or guardian is a party to an action and 
stands to win or lose a judgment in his or her representative capacity.38.1 If a party alleges that a deceased 
owes the party money and sues the estate to recover that money, the executor who is sued on behalf of the 
estate is a party and the Dead Man’s Statute may apply.

On the other hand, if the estate could not profit or lose from the case, the Dead Man’s Statute does not 
apply, even if the estate’s representative is the nominal party in the lawsuit.38.2 In Newark Insurance Co. v. 
Seyfert,39 a widow sued an insurance company to collect on a life insurance policy, payable to the insured’s 
wife and children. Since the proceeds of the policy would not go into the estate if the plaintiff won, the 
Tennessee Court of Appeals held that the Dead Man’s Statute did not bar the plaintiff wife from relating her 
deceased husband’s statements prior to his death. Similarly, in Hooper v. Neubert,40 the surviving wife 
agreed to personally pay a debt her deceased husband owed the plaintiff. In a suit by the plaintiff-creditor 
against the wife to collect the promised sum, the court held that the Dead Man’s Statute did not apply since 
the husband’s estate was released from liability by the wife’s undertaking and, therefore, the suit was not 
against the estate.41

[g] Testimony of Party

One of the most important limitations of the Tennessee Dead Man’s Statute is that it only bars testimony of 
a party. The statute says that “neither party shall be allowed to testify against the other … .” The Dead 

38 See also Gibson v. Parkey, 142 Tenn. 99, 217 S.W. 647 (1919) (wife is nominal party in lawsuit between executor and 
husband for payment of note, where wife was later made a defendant by the executor on the theory that if wife was paid 
proceeds of note, the payment should be an advancement against her benefits under the will of the deceased; since wife was 
only nominal party, Dead Man’s Statute does not preclude her from testifying about testator’s statements to her).

38.1 Choate ex rel. Clayton C. v. Vanderbilt Univ., 2016 Tenn. App. LEXIS 39 (Tenn. Ct. App. 2016) (Dead Man’s Statute 
inapplicable when the estate has “no interest in the outcome”).

38.2 For example, in a wrongful death action neither the claim nor the recovery becomes part of the deceased’s estate; 
consequently, the personal representative has no interest in recovery, and is instead only “a medium for enforcing the rights of 
others.” In such cases, the Dead Man’s Statute does not apply. Id.

39 54 Tenn. App. 459, 392 S.W.2d 336 (1964).

40 53 Tenn. App. 233, 381 S.W.2d 569 (1963).

41 See also Johnson v. Hall, 68 Tenn. 351 (1878) (Dead Man’s Statute does not apply to suit against widow for rent due; suit was 
not against estate of deceased husband or against widow as representative of deceased husband).
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Man’s Statute does not exclude testimony of a non-party.41.1 A party is interpreted to mean a person for or 
against whom a judgment could be entered in the case.42

A good illustration is Montague v. Thomason.43 An estate sued the makers of a note payable to the 
deceased. The defendants claimed they had paid the note. Since the alleged payment was a transaction 
with the testator and was to be proven by the testimony of several defendants, the statute barred the 
defendants from testifying about the transaction. But the court permitted testimony by the son of one of the 
defendants, who stated that the deceased had told him that the note was paid. The son was not a party.

Fraudulent Avoidance of Rule. If a party transfers an interest in the matter at issue in order to be able to 
testify, Tennessee courts have been willing to look beyond the formality of who is a party and to find that 
the real party in interest is the witness. As one would expect, courts are hesitant to permit a technical and 
perhaps fraudulent avoidance of the Dead Man’s Statute. In Roy v. Sanford,44 an action against an estate 
on a promissory note signed by the deceased, the payee transferred his interest to the plaintiff in order to 
be able to testify about the deceased’s statements to the payee. The payee conceded that he had signed 
over the note to the plaintiff in order to become competent to testify against the estate. The witness and the 
plaintiff had agreed that the witness would be given virtually all of the proceeds of the note when the plaintiff 
received the money from the estate. The Tennessee Supreme Court held that the witness was the real 
party and the plaintiff was simply the agent of the witness. Accordingly, the Dead Man’s Statute barred the 
witness from testifying in the case.

[h] Against the Other Party

The Tennessee Dead Man’s Statute only bars testimony by one party against another party. Testimony 
against third persons is not excluded. The last sentence of the statute provides that if a corporation is a 
party, the disqualification extends to all its officers and its directors; stockholders are not included.

When more than one plaintiff or defendant is involved in a lawsuit, the Dead Man’s Statute can apply with 
regard to one but not all parties. In such cases the jury would be instructed to use the testimony for or 
against the appropriate party but not against the others.45

Older Tennessee cases have noted that the Dead Man’s Statute reaches antagonistic parties, who do not 
necessarily have to be on the other side of the lawsuit. If plaintiff sues two defendants, one of whom is an 

41.1 In re Estate of Trent, 2016 Tenn. App. LEXIS 29 (Tenn. Ct. App. 2016), appeal denied, 2016 Tenn. LEXIS 451 (Tenn. 2016) 
(Dead Man’s statute did not bar testimony by third party, despite executor’s allegation that the third-party witness continued to be 
“inextricably linked with decedent’s financial matters,” and that the witness was involved in some sort of “familial joint venture” 
which should preclude her testimony). See also Rhody v. Rhody, 2020 Tenn. App. LEXIS 169 (Tenn. Ct. App. Apr. 16, 2020) 
(affidavits of doctor and decedent’s sister-in-law were not barred by the Dead Man’s Statute, because they were not parties in 
daughter’s action to set aside the father’s conveyances).

42 See, e.g., Carman v. Huff, 32 Tenn. App. 687, 227 S.W.2d 780 (1949); Montague v. Thomason, 91 Tenn. 168, 18 S.W. 264 
(1892).

43 91 Tenn. 168, 18 S.W. 264 (1892).

44 140 Tenn. 382, 204 S.W. 1159 (1918).

45 See, e.g., Carman v. Huff, 32 Tenn. App. 687, 227 S.W.2d 780 (1949) (plaintiff-guest sued deceased driver of car plaintiff was 
riding in and also sued driver of other vehicle; Dead Man’s Statute barred plaintiff from testifying about transactions with 
deceased defendant-driver but not with surviving driver of other vehicle).
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executor, the Dead Man’s Statute could apply to the non-executor defendant if that person were to testify 
against the estate.46

[i] Statement by or Transaction with Testator, Intestate, or Ward
Narrow Construction of “Transaction.” The Dead Man’s Statute bars some evidence of statements by or 
transactions with a testator, intestate, or ward. Consistent with the strict construction rule applied to this 
statute, the word “transaction” has been read narrowly by Tennessee courts. Clearly a business deal to 
which the deceased was a party is a transaction with a deceased. Occasionally, however, Tennessee 
authorities read “transaction” broadly to include “things done in the deceased’s presence to which he might 
testify from his own personal knowledge.”47 Another court has defined the test to be whether, if a witness 
were to testify falsely, “the deceased, if living, could contradict it of his own knowledge.”47.1 One older 
Tennessee case included such matters as employment by the decedent, performance of services for the 
decedent, payment or nonpayment and amount due for services.48 But “transaction” does not include 
dealings outside the hearing and presence of the deceased, even though these dealings have an adverse 
effect on the deceased’s estate.49

Application to Torts. Perhaps the most frequently addressed issue is whether automobile accidents involve 
transactions with deceased persons. There is no question that torts as well as contracts are covered by the 
Tennessee Dead Man’s Statute,50 but the surviving party is permitted to testify about some things. The 
Tennessee cases seem to exclude conversations between the survivor and the deceased, which are 
characterized as transactions and are inadmissible, but to admit descriptions of “that which is open to the 
unrestricted observation of any and all persons.”51 The survivor cannot testify to what the deceased said, 
but only to what the deceased did.52 In Newman v. Tipton,53 the defendant, injured in a fall, died prior to 
trial. The plaintiff was allowed to testify as to the condition of the premises when the defendant fell. In 
Christofiel v. Johnson,54 the plaintiff sued the estate of the driver of a death car. The Tennessee Supreme 

46 See, e.g., Hill v. McLean, 78 Tenn. 107 (1882). See also Aymett v. Butler, 76 Tenn. 453 (1881) (plaintiff brought action to 
satisfy judgment against defendant Lancaster and sued both Lancaster and Butler (administrator of Marks’ estate) to collect; 
court refused to admit Lancaster’s deposition establishing that deceased owed Lancaster amount of money plaintiff sought from 
Lancaster; although Lancaster was co-defendant, court treated him as if he were plaintiff).

47 Chumbler v. McClure, 505 F.2d 489 (6th Cir. 1974) (applying Tennessee Dead Man’s Statute to bar evidence of deceased’s 
doctor’s conversations with plaintiff-patient); Waggoner v. Dorris, 17 Tenn. App. 420, 68 S.W.2d 142 (1933); Burke v. Arnold, 
836 S.W.2d 99 (Tenn. App. 1991) (error to allow ex-wife to testify that decedent ex-husband signed statement in her presence 
acknowledging that he owed her money or to allow her to testify why decedent signed the document).

47.1 In re Estate of Kirkman, 2017 Tenn. App. LEXIS 104 (Tenn. Ct. App. 2017).

48 Brown v. Fuqua, 9 Tenn. App. 22, 27 (1928).

49 Waggoner v. Dorris, 17 Tenn. App. 420, 68 S.W.2d 142 (1933).

50 See, e.g., Newman v. Tipton, 191 Tenn. 461, 234 S.W.2d 994 (1950); Winston v. Roe, 246 F. Supp. 246 (E.D. Tenn. 1965) 
(wrongful death).

51 Newman v. Tipton, 191 Tenn. 461, 467, 234 S.W.2d 994, 997 (1950).

52 The argument in Winston v. Roe, 246 F. Supp. 246 (E.D. Tenn. 1965), that testimony as to what the deceased did is 
inadmissible, is inconsistent with the holding in Christofiel v. Johnson, 40 Tenn. App. 197, 290 S.W.2d 215 (1956). Perhaps the 
federal court was misled by the opinion in Christofiel, which quotes carelessly from an inapposite New York case. See also 
Minnis v. Abrams, 105 Tenn. 662, 58 S.W. 645 (1900) (Dead Man’s Statute does not bar survivor from testifying that he had a 
letter in his possession which was in the handwriting of the deceased).

53 191 Tenn. 461, 234 S.W.2d 994 (1950).
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Court admitted her testimony that she was riding in the automobile and that it was being driven by the 
deceased at ninety miles per hour.

Where transactions with the decedent are first developed on direct examination over objections of 
representatives of the decedent, the objections are not waived by subsequent cross-examination relative to 
the transactions testified to on direct examination.

Meaning of “Statement.” The word “statement” has not generated as much controversy as the concept of 
transaction in the Tennessee Dead Man’s Statute. Clearly a statement includes personal communications 
between the surviving and deceased parties.55 It includes silence as well as conversations.56

Harmless Error. Where an objection to testimony is overruled by the trial court, the appellate court will apply 
harmless error analysis and find the error harmless if there was material evidence, outside the Dead Man’s 
statute, to support the trial court’s decision.56.1

[j] Unless Called by Opposite Party

Since the underpinning of the Tennessee Dead Man’s Statute is a concern that misleading information will 
be introduced, the statute does not apply if the testimony is offered by a witness called by the opposite 
party. If defendant executor calls the plaintiff as a witness, the Dead Man’s Statute will not preclude the 
plaintiff from recounting a conversation with the deceased.57

The term “opposite party” has not been interpreted literally. Two plaintiffs can be “opposite parties.” The key 
is whether there is an “antagonism of interest” between two parties.58

Since the statute does not define what constitutes “calling” the opposite party, it is sometimes difficult to 
determine whether cross-examination of a party amounts to “calling” that party. Tennessee cases on point 
are confusing and sometimes inconsistent. It is clear, however, that a party may “call” an opposite party by 
cross-examining that party about a matter otherwise barred by the Dead Man’s Statute.59 If the Dead Man’s 
Statute were invoked to bar testimony during direct exam, but the same issues were asked about on cross-
examination, the party conducting the cross-examination will be deemed to have “called” that witness and 
the Dead Man’s Statute will not bar the testimony during the cross-examination.60 In Carman v. Huff,61 the 

54 40 Tenn. App. 197, 290 S.W.2d 215 (1956).

55 See, e.g., Watts v. Rayman, 62 Tenn. App. 333, 462 S.W.2d 520 (1970).

56 See Winston v. Roe, 246 F. Supp. 246 (E.D. Tenn. 1965).

56.1 See In re Estate of Kirkman, 2017 Tenn. App. LEXIS 104 (Tenn. Ct. App. 2017).

57 See, e.g., Burchett v. Stephens, 794 S.W.2d 745, 750 (Tenn. Ct. App. 1990) (plaintiff executor, suing for loan repayment, 
called defendant debtor as witness to testify about the loan from the deceased creditor; calling defendant as plaintiff’s witness 
constituted waiver of Dead Man’s Statute and permitted defendant’s lawyer on “cross-examination” to have defendant testify that 
the promissory note to repay the loan was destroyed by the deceased when deceased made a gift of the amount of the loan). 
See, e.g., Holliman v. McGrew, 343 S.W.3d 68, 73–74 (Tenn. Ct. App. 2009) (in deposition, defendants asked plaintiffs in 
wrongful death medical malpractice suit about conversations with the deceased; plaintiffs recounted statements by the deceased 
that were used to establish that the statute of limitations had run; Dead Man’s Act does not bar these statements because the 
plaintiffs were witnesses called by the opposite party).

58 Trabue, Davis & Co. v. Turner, 57 Tenn. 447, 454 (1873).

59 See, e.g., Cotton v. Roberts Estate, 47 Tenn. App. 277, 337 S.W.2d 776 (1960); Boote v. Shivers, 198 S.W.3d 732, 744 
(Tenn. Ct. App. 2005) (on cross examination about whether deceased had ever misled witness concerning the signing of an 
antenuptial contract, door was opened for witness to reveal statement of deceased otherwise barred by Dead Man’s Statute).

60 Carman v. Huff, 32 Tenn. App. 687, 227 S.W.2d 780 (1949).
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plaintiff-guest was barred by the Dead Man’s Statute from relating events preceding an auto accident. On 
cross-examination, however, the deceased defendant’s administrator cross-examined about these same 
matters. The court held that the defendant administrator had “called” the plaintiff when the administrator 
asked about the matters previously barred by the Dead Man’s Statute. The court reasoned:

A contrary ruling would have given the administrator the full benefit of the statute by depriving the 
plaintiff of the right to testify and the additional right to use the favorable portions of her [plaintiff’s] 
testimony without making her his witness. The result would have been inequality—not that equality 
which was the design and purpose of the [dead man’s] statute.62

On the other hand, some Tennessee authorities of doubtful wisdom hold that cross-examination about a 
topic, barred on direct testimony by the Dead Man’s Statute, does not constitute calling the opposite party 
as long as the topic asked about on cross-examination was the same topic asked about—and barred—on 
direct.63 It is submitted that these decisions are wrong. Once a party invokes the Dead Man’s Statute to 
keep out evidence on direct exam, that party should be deemed to have waived the statute if he or she 
asks questions on cross-examination that call for the same answers that were barred on direct exam.

Cross-examination does not constitute a waiver of the Dead Man’s Statute if the testimony was permitted, 
despite a timely objection, on direct exam. Counsel can cross-examine on the matter erroneously admitted 
on direct exam and still preserve the issue for appellate review.64

[6] Mentally Incompetent Party

A provision somewhat analogous to the Dead Man’s Statute applies when a party is incompetent. Tennessee 
Code Annotated § 24-1-202 prohibits a party in a proceeding from testifying about conversations with, 
statements by or transactions with an opposing party who is mentally incapacitated, unless called by the 
opposite side.65 The rationale, like the Dead Man’s Statute, is one of fundamental fairness. If one party is 
unable to testify about his or her version of a conversation or transaction with the other, whether due to death or 
incompetence, the present and competent party should not be permitted to give a one-sided, presumably 
biased version of the conversation or transaction, to which the other party cannot respond.

The rule is not absolute, however. If called by the incompetent party’s attorney, the competent party may be 
permitted to testify about such a statement, conversation or transaction if the court, exercising its discretion, 
deems it appropriate.66 Furthermore, as with the Dead Man’s Statute, this provision does not prohibit the 

61 Id. See also In re Russell’s Estate, 52 Tenn. App. 320, 373 S.W.2d 226 (1961).

62 32 Tenn. App. at 698–99, 227 S.W.2d at 785.

63 See, e.g., Bowlen v. Baker, 147 Tenn. 36, 245 S.W. 416 (1922).

64 Cf. Brown v. Fuqua, 9 Tenn. App. 22, 28 (1922). See also In re Estate of Haskins, 224 S.W.3d 675 (Tenn. Ct. App. 2006) 
(estate’s counsel did not “open the door” and waive the applicability of the Dead Man’s Statute, where counsel merely asked 
questions about the percentages of stock ownership owned by stockholders, including decedent; questions were not inquiries 
into the alleged transaction with the decedent, nor about statements made by the decedent; moreover, where transactions with 
the decedent are first developed on direct examination over objections of representatives of the decedent, the objections are not 
waived by subsequent cross-examination relative to the transactions testified to on direct examination).

65 Tenn. Code Ann. § 24-1-202 (Supp. 2010). See also Morgan v. Superior Catering Servs. 2015 Tenn. App. LEXIS 202 (Tenn. 
Ct. App. 2015) (where trial court allowed plaintiff to testify as to discriminatory statements allegedly made by the defendant, who 
was incompetent and could not testify himself, the admission was error; moreover, the error was not harmless, because if the 
out-of-court statements of the defendant had been excluded, plaintiff would have had only circumstantial evidence as a basis for 
his claim and, therefore, the testimony more probably than not affected the judgment).

66 Id.
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competent party from testifying. Rather, it limits the subjects the witness can address by excluding those 
specifically enumerated in the statute.67

For approximately fifty years, the statute contained an exception that has now been deleted. In a divorce case, 
either party was permitted to testify, as a matter of right, about all transactions between them, “including such 
as may occur by virtue of the marital relation …”68 Thus, a mentally competent spouse could testify about 
transactions with a mentally incompetent mate. This provision was deleted by the Tennessee Legislature in 
2009.69 Apparently, the legislature did not see a need to distinguish between incompetent parties in divorce 
cases as compared to other types of law suits.

[7] Lawyers

[a] In General

The Tennessee Rules of Evidence do not address the question whether lawyers are competent witnesses 
in cases they are trying. According to the Tennessee Supreme Court’s ethical rules for lawyers, however, 
lawyers generally should not serve as witnesses for or against their clients, except in limited 
circumstances.70 This rule applies equally to guardians ad litem, who are deemed under the court rules to 
function as lawyers.70.1 It should be noted that the ethical proscriptions do not create a rule of evidence 
automatically excluding a lawyer’s testimony even though that testimony violates an ethical rule.71

67 Id.

68 TENN. CODE ANN. § 24-1-102 (2000).

69 Chapter 281, Public Acts 2009.

70 TENN. S. CT R. 8, R.P.C. 3.7. The rule specifically precludes a precludes a lawyer from acting as an advocate at trial when the 
lawyer is likely to be a “necessary witness” unless:

(1) The testimony relates to an uncontested issue;

(2) The testimony relates to the nature and value of legal services rendered in the case; or

(3) disqualification of the lawyer would work substantial hardship on the client.

See also, In re Damon B., 2018 Tenn. App. LEXIS 352 (Tenn. Ct. App. June 25, 2018) (although father argued that guardian ad 
litem began functioning as a “necessary witness” by filing motion to modify visitation, in support of which she included affidavit 
attesting to incidents she had witnessed, the court of appeals disagreed, holding that she was not a “necessary witness” under 
Tenn. Sup. Ct. R. 8, Rule 3.7, because (1) the juvenile court prohibited the guardian ad litem from testifying in support of her 
motion, (2) struck any allegations from the motion that the guardian ad litem purportedly witnessed, and (3) relied on a “plethora 
of other evidence” in making its ruling).

70.1 See Tenn. Sup. Ct. R. 40(A) § 9(b) (guardian ad litem is entitled to all rights and privileges accorded to an attorney 
representing a party); Tenn. Sup. Ct. R. 40(b)(1) (guardian ad litem appointed to represent children in juvenile court neglect, 
abuse and dependency proceedings pursuant to Tenn. Code Ann. § 37-1-149 “is a lawyer appointed by the court to advocate for 
the best interests of a child”). See also In re Damon B., 2018 Tenn. App. LEXIS 352 (Ct. App. June 25, 2018) (guardians 
appointed under Rule 40 have broad authority to perform any activities that could be expected of any attorney participating in a 
trial, including petitioning the court on the child’s behalf, participating in formal discovery, making opening statements and 
closing arguments, examining witnesses in court, filing briefs and legal memoranda, and preparing and submitting proposed 
findings of fact and conclusions of law).

71 In Universal Athletic Sales Co. v. American Gym, Rec. & Athletic Equip. Co., 546 F.2d 530 (3d Cir. 1976), an associate in a 
law firm representing two defendants was permitted to testify as a defense expert. Although the lawyer-expert violated ethical 
rules when he testified, the lawyer was not incompetent to testify under the rules of evidence. The court suggested the witness-
attorney’s testimony should be somewhat discounted because of his relationship to the defense.
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If a lawyer does testify, the error can be so egregious it causes an appellate reversal. In State v. Smith,72 a 
prisoner was convicted of introducing contraband in a jail when he had a small revolver and handcuff keys 
hidden in the heel of a shoe. To rebut the defendant’s claim that the shoes did not belong to him, the 
prosecution unsuccessfully attempted to have the shoes placed on the defendant’s foot in order to prove 
that the shoes were the defendant’s. The prosecutor, who had sold shoes for seven years, then personally 
demonstrated that a person could manipulate his or her feet so that the person’s own shoes would appear 
to not fit. Noting that this demonstration essentially turned the prosecuting lawyer into a prosecution 
witness, the Tennessee Court of Criminal Appeals reversed. The court noted that the defense could not 
effectively cross-examine the prosecutor, despite the importance of the evidence in the case. The court 
suggested that the proper procedure for this demonstration was for someone other than the prosecuting 
lawyer to serve as the demonstration witness.

Two ethical rules are applicable and discussed in the following paragraphs.

[b] Refusing Employment

The Tennessee Supreme Court has adopted R.P.C. 3.7:72.1

(a) A lawyer shall not act as an advocate at a trial in which the lawyer is likely to be a necessary 
witness unless:

(1) The testimony relates to an uncontested issue;

(2) The testimony relates to the nature and value of legal services rendered in the case; or

(3) disqualification of the lawyer would work substantial hardship on the client.

This rule establishes the general rule that a lawyer shall not accept employment if it is likely that the lawyer 
will be called as a witness. The rule creates three exceptions. First, the lawyer may accept employment if 
the attorney’s testimony would relate to an uncontested matter. Second the attorney can testify about the 
nature and value of legal services rendered by the lawyer or the attorney’s firm. Third, the attorney can 
accept employment, despite the likelihood of being called as a witness, if refusal would work a “substantial 
hardship” on the client, perhaps because of the distinctive value of the lawyer or his or her firm in the 
particular case.

[c] Withdrawing from Employment

The Tennessee Supreme Court has adopted R.P.C. 1.16:72.2

(a) … [A] lawyer shall not represent a client or, where representation has commenced, shall withdraw 
from the representation of the client if:

(1) the representation will result in a violation of the Rules of Professional Conduct or other law … .
Rule of Professional Conduct 3.7, discussed above, provides that a lawyer is severely limited in 
representing a client. When it is likely that the lawyer will be a necessary witness for the client, ordinarily the 
attorney should withdraw or decline representation in this situation.

In Bowman v. State,73 an assistant district attorney testified as a rebuttal witness and said that another 
witness had made a certain pretrial statement that suggested the other witness had lied during testimony. 
The Tennessee Court of Criminal Appeals cursorily held that the prior version of R.P.C. 3.7 was not 

72 803 S.W.2d 709 (Tenn. Crim. App. 1990). But see State v. Baker, 931 S.W.2d 232 (Tenn. Crim. App. 1996) (district attorney 
testified as the only defense witness; no need to disqualify district attorney or any assistants; investigating officers could have 
provided most of district attorney’s testimony and district attorney’s testimony on waiver of right to counsel had little value at trial, 
though it was important at suppression hearing held before trial).

72.1 Tenn. Sup. Ct. R. 8, Rule 3.7.

72.2 Tenn. Sup. Ct. R. 8, Rule 1.16.

73 598 S.W.2d 809 (Tenn. Crim. App. 1980).
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violated when the need for an attorney’s testimony is brought about by testimony of other trial witnesses. 
The trial court is given the discretion to permit testimony in such cases.

A difficult issue is whether counsel can testify adversely to a client after completion of representation. In 
Chamberlain v. State,74 the Tennessee Court of Criminal Appeals specifically held that a criminal defense 
lawyer can be called by the prosecution in a postconviction proceeding to testify about the information the 
defense attorney disclosed to the client prior to the client’s entry of a guilty plea. There was no discussion of 
the ethical implications of the compelled testimony. It is arguable, however, that the client waived any 
attorney-client privilege by asserting that the client was not given the necessary warnings prior to pleading 
guilty.75

[8] Criminal Accused

It is well accepted that a criminal accused is a competent witness in his or her trial.76 Moreover, it is now 
generally recognized that the accused has a right to testify. This right is one of the hallmarks of the American 
judicial system and is guaranteed by both the federal77 and Tennessee78 constitutions.

Waiver: Open Court. If a defendant in a criminal case wants to waive this fundamental right and remain silent, 
Tennessee law establishes several possible procedures. First, the defendant personally may make the waiver 
in a jury-out hearing in open court.79 At this hearing the judge must be present and defense counsel must 
establish that the defendant understands that he or she may remain silent, that the jury may not draw any 
inference from that silence, that the defendant has a right to testify, that the defendant has consulted with 
counsel about the decision whether to testify, that the defendant and counsel have discussed the advantages 
and disadvantages of testifying, and that the defendant voluntarily and personally waived the right to testify.80

It should be noted that ordinarily defense counsel elicits the above information. The trial judge should become 
involved in the questioning only when necessary to ensure a valid waiver.81

Waiver: Written Form. The second method of establishing this waiver is by the proper execution of a written 
waiver.82 This document must show that the defendant knew and understood the items required to be covered 
in the hearing described above.

Waiver by Defendant Personally. In the seminal case, Momon v. State,83 defense counsel unilaterally decided 
that the defendant would not testify in the murder case. Counsel reasoned that the defendant had been an 

74 815 S.W.2d 534 (Tenn. Crim. App. 1990) (in postconviction proceeding involving allegations of inadequate disclosure of rights, 
the state can call the attorney general who represented the state and the defense attorney who represented the accused; no 
discussion of ethical issues).

75 For a discussion of attorney client privilege, see above § 5.03.

76 See above § 6.01[2].

77 See Rock v. Arkansas, 483 U.S. 44, 49–52, 107 S.Ct. 2704, 97 L.Ed.2d 37 (1987) (accused’s right to testify is guaranteed by 
due process, compulsory process clause of Sixth Amendment, self-representation right of Sixth Amendment, and a corollary of 
the privilege against self-incrimination in the Fifth Amendment).

78 Tenn. Const. Art. I, § 9 (accused has the right to be heard by himself and by counsel); Momon v. State, 18 S.W.3d 152, 161 
(Tenn. 1999) (“right of a criminal defendant to testify in his or her own behalf is a fundamental constitutional right”).

79 Momon v. State, 18 S.W.3d 152, 162–63 (Tenn. 1999).

80 Id. at 162.

81 Id.

82 Id. at 175.
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ineffective witness in a previous case. The Tennessee Supreme Court reversed, holding that the defendant—
not defense counsel—must waive the defendant’s fundamental right to testify in his or her own case.
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Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.02 Rule 602. Lack of Personal Knowledge

[1] Text of Rule

Rule 602 Lack of Personal Knowledge

A witness may not testify to a matter unless evidence is introduced sufficient to support a 
finding that the witness has personal knowledge of the matter. Evidence to prove personal 
knowledge may, but need not, consist of the witness’s own testimony. This rule is subject to 
the provisions of Rule 703 relating to opinion testimony by expert witnesses.

Advisory Commission Comment:

Basic to relevancy concepts is that a witness must know about the subject matter of testimony. 
This is the familiar requirement of first-hand knowledge.

Under Rule 703, experts may base an opinion on the factual findings of others. Also, party 
admissions need not be based on first-hand knowledge.

[2] In General

Rule 602 expresses the traditional84 firsthand knowledge or personal knowledge rule. This rule, like some other 
evidence rules, creates a rule of preference. In order to ensure that the trier of fact is presented with the most 
accurate testimony, the rules of evidence sometimes require evidence to be presented by the person most 
likely to be able to accurately describe facts. The personal knowledge rule of Rule 602 provides that, subject to 
a few exceptions described below, a witness is not competent to testify about facts unless the witness 
personally perceived those facts by use of one of the witness’s five senses.84.1 For example, the firsthand 
knowledge rule would not bar a witness from testifying that she saw a red car pass her, that she heard a loud 
noise at noon, that she smelled perfume in a room, that she felt a jagged edge on a knife, or that she tasted 
sweetened tea. It also permits proof of a witness’s statements about his or her own emotions.85 It may bar 
testimony not based on the declarant’s senses.86 Personal knowledge may also arise from the witness’s 
experience,86.1 such as where an officer has gained personal knowledge of common criminal tactics due to his 

84 See, e.g., Woodward v. State, 63 Tenn. 322 (1874) (witness can describe person he saw as long as description based on 
facts witness observed); State v. Hawk, 688 S.W.2d 467, 472 (Tenn. Crim. App. 1985) (witness may testify about facts witness 
has firsthand knowledge about).

84.1 State v. Cole, 2018 Tenn. Crim. App. LEXIS 824 (Tenn. Crim. App. 2018).

85 See Ostad v. Oregon Health Sciences Univ., 327 F.3d 876 (9th Cir. 2003) (admitting a witness’s statement that he had 
concerns about another doctor’s billing practices; witness has personal knowledge of whether he has a concern, even if the 
source of the concern was another party).

86 See, e.g., State v. Land, 34 S.W.3d 516 (Tenn. Crim. App. 2000) (barring statement that X “stole my car” when declarant did 
not see who took her car).
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or her work experience. Testimony in such cases must be limited to the extent of the witnesses’ personal 
knowledge, however.86.2

The personal knowledge rule must be considered with other evidence rules in order to determine the 
admissibility of evidence. Often testimony will pass the personal knowledge rule but be barred by some other 
evidence principle. Assume that Witness heard Mable Jones say that Jones had killed Martin Smith. Since 
Witness is simply relating what Witness heard, the personal knowledge rule would not bar the Witness from 
testifying about the conversation. However, the hearsay rule would also have to be considered because when 
Witness repeated what Jones said, Jones’ statement could be viewed as hearsay if it otherwise satisfied the 
definition of hearsay. If Jones’ statement were hearsay, it would not be admitted unless some hearsay 
exception, such as the exception for admissions, applied.

Another example of the way Rule 602 interacts with related rules of evidence is where a party offers lay 
testimony of an opinion under Rule 701. Rule 701 requires that lay opinion testimony be “rationally based on 
the perception of the witness,”86.3 i.e., first-hand knowledge or observation; this requirement “essentially mirrors” 
the personal knowledge requirement in Rule 602.86.4 Thus, when a party attempts to introduce lay opinion 
testimony, the opposing party may raise both Rule 602 and Rule 701 to assert lack of personal knowledge.86.5

[3] Exceptions: Experts and Admissions

[a] In General

Although the personal knowledge rule in Rule 602 is of general application, it does not apply in two 
situations: expert testimony, and admissions of a party opponent. It is of doubtful efficacy in a third: the 
family records hearsay exception.

[b] Expert Testimony

86.1 See Tenn. R. Evid. 701, discussed infra. Rule 701 provides that non-expert witnesses may testify as to opinions only when 
they are “rationally based on the perception of the witness.” Such testimony must be based either on the witnesses’ educational 
backgrounds or their personal experience. See, e.g., Andrews v. Norfolk S. Ry. Co., 2019 Tenn. App. LEXIS 79 (Ct. App. Feb. 
12, 2019) (testimony held inadmissible under Rule 701 where lay witnesses did not have personal knowledge of the presence of 
asbestos in decedent’s workplace, but instead relied on what they had heard from lawyers, “old-timers” who had worked at the 
building, and other unidentified personnel).

86.2 State v. Cole, 2018 Tenn. Crim. App. LEXIS 824 (Tenn. Crim. App. 2018) (investigator had personal knowledge of text 
messages referencing dollar amounts and account numbers on defendant’s phone because 1) he had examined a detective 
report listing the messages, the sender, and recipients; and 2) he had knowledge of the fact that inmates frequently use prepaid 
debit/credit cards for illegal transactions while incarcerated, based on his experience working as a corrections officer; moreover, 
since the investigator limited his testimony by stating that “in his experience PayPal, Kroger, and Green Dot cards were “used for 
the purchase of contraband”, and he specifically acknowledged that he did not know what the transactions listed on defendant’s 
phone were for, the witness appropriately limited his testimony to the extent of his personal knowledge).

86.3 Tenn. R. Evid. 701.

86.4 Flagg v. Hudson Constr. Co., 2019 Tenn. App. LEXIS 264, *12 (Tenn. Ct. App. May 28, 2019) (the personal knowledge 
requirement of Rule 701 “essentially mirrors” Rule 602, and thus, while “absolute certainty” is not required, a layperson’s opinion 
offered under Rule 701 may not be based on “mere speculation”).

86.5 Id., *13 (where plaintiff alleged that his motorcycle accident was caused by loose gravel on the highway resulting from a 
recent repaving project, and attempted to introduce layperson testimony concerning the source of the gravel, but the defendants 
objected under Tenn. R. Evid. 701 and Tenn. R. Evid. 602; although the trial court excluded the testimony, the Court of Appeals 
held that the opinions satisfied the personal knowledge requirement under both rules, because the testimony was “based on 
personal observation of the gravel and previous experience with newly paved roads” and the opinions had a rational basis, i.e., 
“the gravel’s color and consistency”).
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Because of the peculiar nature of expert testimony, the rules of evidence often permit an expert to base his 
or her testimony on the observations of others rather than on firsthand knowledge.86.6 The last sentence of 
Rule 602 indicates that the personal knowledge rule does not apply if Rule 703, discussed below, otherwise 
permits the expert to testify. Rule 703 states that an expert can give his or her expert opinion on the basis 
of data “made known to the expert at or before the hearing.” Sometimes an expert can testify about facts 
that the expert did not perceive through the expert’s own senses.

[c] Admission of Party Opponent

Although nothing in Rules 602 or 803(1.2) mentions it, the personal knowledge rule also does not apply to 
admissions of a party opponent.87 According to a modern Tennessee decision:

An admission of a party-opponent, unlike most out-of-court assertions that are excepted from the 
hearsay rule, may be introduced in evidence even though the declarant lacked personal knowledge of 
the matter asserted. This has been recognized for 150 years.88

There are a number of explanations for this exception. Perhaps the best is that it is fair to let the jury hear 
statements by the party opponent. People are expected to tell the truth and to speak carefully. If the party 
opponent disagrees with the statement he or she made, the party opponent can take the stand and correct 
any misimpression created by the earlier statement. A related explanation is that a rigorous application of 
the personal knowledge rule could render it difficult to satisfy the foundation for the personal knowledge rule 
since the party opponent could easily deny that the earlier statement was based on personal knowledge 
and thereby render the now-harmful statement inadmissible. Since the personal knowledge rule does not 
apply to admissions, there is no need to consider whether the foundation for the rule is satisfied for such 
statements.

[d] Family Records Hearsay Exception

Rule 803(13) provides a hearsay exception for statements of family history contained in various family 
tangible items such as Bibles or genealogies.89 Of necessity, the personal knowledge rule is relaxed in such 
cases since the declarant may well be unknown.90

[4] Hypnotically Refreshed Testimony

[a] In General

Sometimes a witness to an event will be unable to remember all or part of the event. In order to increase 
the witness’s memory, the witness may be hypnotized. The witness may then testify in court about the 
event. Some or all of that testimony could involve recounting facts that were forgotten before hypnosis but 
remembered after hypnosis. Unfortunately, there is some evidence that hypnotic assistance may also 
create false memories. A hypnotized person may “remember” facts that never occurred or that occurred in 
another setting. Cross-examination of a hypnotized witness may be ineffective in determining which 

86.6 State v. Sherrod, ___ S.W.3d ___, 2017 Tenn. Crim. App. LEXIS 361 (Tenn. Crim. App. May 9, 2017), appeal denied, ___ 
S.W.3d ___, 2017 Tenn. LEXIS 607 (Tenn. Sept. 22, 2017) (defendant’s claim that the rule regarding witness personal 
knowledge invalidated the expert’s testimony lacked merit because experts could base an opinion on the factual findings of 
others, plus defense counsel acknowledged that the expert could properly testify about the report in question and offer her 
opinion in that regard).

87 See Advisory Commission Comment to Rule 602 (“party admissions need not be based on first-hand knowledge”).

88 State v. Mathis, 702 S.W.2d 179, 182 (Tenn. Crim. App. 1985), citing Miller v. Denman, 16 Tenn. 233 (1835).

89 Tenn. R. Evid. 803(13).

90 See below § 8.18[2].
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memories are accurate. Is the witness competent to testify about the facts remembered only because of the 
hypnosis?

While American courts do not agree on the proper way to treat hypnotically refreshed testimony, 
Tennessee courts admit the evidence if a proper foundation is established. The leading Tennessee case, 
State v. Glebock,91 involved an assault victim who, before being hypnotized, described her assailant, then 
increased her memories of the assault as the result of hypnosis. At trial she testified about her pre-hypnosis 
and post-hypnosis memories of the event. The Tennessee Court of Criminal Appeals refused to establish a 
rule barring all hypnotically refreshed testimony. Instead, the court held that the evidence was admissible if 
a proper foundation was laid for its admission.

[b] Foundation
Record of Hypnosis. According to Glebock, the foundation should include a complete stenographic record 
of the hypnosis. This should reflect who was present, what questions were asked, and what the witness’s 
responses were to the questions:

The opposition may use this transcript in cross-examining the witness who had been hypnotized, but 
ordinarily the party introducing the witness should not be permitted to show on direct examination what 
the witness told the hypnotist while under hypnosis. There may be instances when the cross-
examination is of such nature as to enable the party introducing the witness to use the transcript on 
redirect.92

An audio or video recording of the interview would be helpful, but was not required by the Glebock court.

Expert Testimony by Hypnotist. A second part of the foundation is the testimony of the expert who 
performed the hypnosis:

[T]he expert should describe the manner in which he conducted the hypnotic session without relating to 
the jury what the witness had told him during hypnosis. The expert witness should also be asked to 
testify as to whether one under hypnosis has an increased capacity for recollection, what could bring 
on confabulation, and whether one who is or has been hypnotized has the capacity for telling 
deliberate falsehoods or lies.93

Absence of Foundation. It is not clear whether the hypnotically refreshed testimony is admissible in 
Tennessee if the proper foundation is not provided. If the testimony is restricted to statements made before 
hypnosis, the evidence should be admissible even though the Glebock foundation is not laid.94 In addition, 
the Glebock court excused the failure to produce a complete transcript of the hypnosis. The witness in 
Glebock was actually hypnotized twice. No intelligible transcript was made of the first hypnosis. 
Nevertheless, the witness was permitted to testify about the facts she remembered as the result of 
hypnosis.95

91 616 S.W.2d 897 (Tenn. Crim. App. 1981).

92 Id. at 904 n.5.

93 Id. at 904–05.

94 Cf. State v. Hartman, 703 S.W.2d 106 (Tenn. 1985), cert. denied, 478 U.S. 1010 (1986) (criminal defendant given copies of 
two statements witness made before hypnosis and another statement made during hypnosis; trial judge restricted witness to 
testimony about facts witness related in pre-hypnosis statements and did not allow testimony about facts remembered only 
because of hypnosis; Glebock satisfied).

95 Glebock is less than clear about the actual effect of the failure to provide a transcript of the first hypnosis session. Since the 
defendant did not make a timely objection to the hypnotically refreshed testimony, the Tennessee Court of Criminal Appeals did 
not discuss fully the effect of the failure to make an intelligible transcript of the first session.
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Rock v. Arkansas. In Rock v. Arkansas,96 the United States Supreme Court struck down an Arkansas per 
se rule barring hypnotically refreshed testimony in a criminal trial. The accused, who had been hypnotized, 
was not permitted to describe the homicide with which she was charged. The Supreme Court held that the 
Arkansas rule violated the defendant’s right to testify in her own behalf. While the Supreme Court did 
acknowledge that there may be cases where hypnotically refreshed testimony was so unreliable that 
exclusion was justified, no such showing had been made in Rock. Since Rock was based on the failure to 
permit the criminal accused to testify, it may have some application in Tennessee if a failure to comply with 
Glebock caused a court to bar the criminal accused from testifying. Rock did not address the validity of 
rules barring non-defendant witnesses in criminal cases or any witnesses in civil cases.

In State v. Alley,96.1 the Tennessee Supreme Court affirmed the trial court’s exclusion of a tape containing 
statements made by the defendant while under hypnosis. The appellate court noted that the decision to 
admit or exclude such testimony is within the trial court’s discretion:

The general rule appears to be that audio or video tapes recording a defendant’s statements and 
conduct while under hypnosis or truth serums, when offered as evidence of the basis of an expert’s 
opinion as to the defendant’s mental condition, may be admitted or excluded in the exercise of the trial 
court’s discretion after weighing the probative value of the tape as part of the basis for the expert’s 
opinion, against the risk that the tape might confuse or mislead the jury or be improperly considered as 
independent proof of the facts recited and shown therein. Where the tapes are not admitted the 
admission of testimony of the details of what the defendant said while under hypnosis or truth serum is 
likewise within the trial court’s discretion.96.2

[5] Procedural Aspects of Personal Knowledge Rule

[a] In General

Since a witness can only testify on matters about which the witness has personal knowledge, counsel 
offering a witness must establish a foundation that the witness has the necessary personal knowledge. 
Rule 602 provides that “[a] witness may not testify to a matter unless evidence is introduced sufficient to 
support a finding that the witness has personal knowledge of the matter.”

[b] Judge-Jury Responsibilities

The personal knowledge requirement is governed by the conditional relevancy provisions of Rule 104(b). 
This means that the person offering the witness must introduce sufficient evidence to the judge to support a 
jury finding that the witness had personal knowledge of the matter which was the subject of the testimony. 
The judge makes a preliminary determination that there is sufficient evidence for the jury to find the 
witness’s personal knowledge. The jury makes the ultimate determination of whether the witness actually 
had personal knowledge of the subject of the witness’s testimony. On occasion, subsequent developments, 
perhaps a devastating cross-examination, establish conclusively that a witness did not in fact have personal 
knowledge. In such cases, the trial court should instruct the jury to disregard the testimony. A mistrial may 
be ordered in extraordinary circumstances.

[c] Proof
Witness’s Own Testimony. The rules of evidence do not prescribe the methods that can be used to 
establish that a witness had personal knowledge. Rule 602 does state, however, that “[e]vidence to prove 

96 483 U.S. 44, 107 S.Ct. 2704, 97 L.Ed.2d 37 (1987).

96.1 State v. Alley, 776 S.W.2d 506 (Tenn. 1989) (exclusion of tape was within trial court’s discretion where court determined that 
it was sensational and unreliable).

96.2 Id. at 516–517.
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personal knowledge may, but need not, consist of the witness’s own testimony.” Ordinarily, this will occur 
during the early part of the witness’s testimony when he or she responds to preliminary questions that 
establish the witness’s personal knowledge. For example, before a witness may testify that the defendant 
was the person who robbed the ABC Liquor Store at midnight on February 3rd, the witness may testify that 
he or she was at the ABC Liquor Store at that particular time, was standing at the counter when the 
defendant entered holding a gun, and could see the defendant clearly when the defendant stood next to the 
witness at the counter in a well-lighted area. On the other hand, a witness may not testify about the identity 
of an offender if there was no showing that the witness had personal knowledge of the offender’s identity 
before the incident.96.3

Testimony by Others. Other witnesses can also testify that the witness had personal knowledge of the 
matter. For example, witness A could testify that witness B had personal knowledge of a certain intersection 
because witness A saw witness B at that intersection many times. This method may be especially helpful 
when hearsay is introduced and the absent declarant’s personal knowledge must be established.97 The 
surrounding facts and circumstances may also provide an inference of personal knowledge.98

Counsel facing unhelpful testimony may want to explore carefully whether the witness can satisfy the 
personal knowledge rule. The key question is “How does the witness know what he or she is relating?” If 
the answer is that the witness learned the facts directly from his or her own senses, the personal 
knowledge rule may be satisfied. But if the witness acquired the information from others, the personal 
knowledge rule may bar testimony absent a hearsay exception to allow in the evidence from the true 
source.99

[d] Certainty

While Rule 602 states that a witness must have personal knowledge, it does not define what constitutes 
“knowledge.” The legislative history of the identical Federal Rule 602 indicates that the rule should not be 
read to require absolute certainty.100 Personal knowledge “may consist of what the witness thinks he knows 
from personal perception.”101 According to one commentator, “Thus use of a phrase such as ‘I think,’ ‘I 

96.3 State v. McKenzie, 2020 Tenn. Crim. App. LEXIS 412 (Crim. App. June 16, 2020) (where property manager testified as to 
what she saw on a security video, identifying the defendant and referencing his relationships with other residents, but admitted 
that she was not familiar with defendant or his relationships before the incident; because she did not know the defendant before 
the incident, she did not have personal knowledge of defendant’s identity and, therefore, the trial court abused its discretion by 
allowing her to identify the defendant).

97 See, e.g., United States v. Tocco, 135 F.3d 116 (2d Cir.), cert. denied, 523 U.S. 1096 (1998) (proof that hearsay declarant had 
personal knowledge of source of fire).

98 See State v. Land, 34 S.W.3d 516, 529 (Tenn. Crim. App. 2000).

99 See, e.g., Acosta-Mestre v. Hilton International of Puerto Rico, 156 F.3d 49 (1st Cir. 1998) (testimony about maintenance of 
lounges inadmissible because witness acquired her knowledge from others rather than from her own senses).

100 State v. Land, 34 S.W.3d 516, 529 (Tenn. Crim. App. 2000). In State v. Adams, where co-defendant was with the defendant 
before and during robbery, he was allowed to testify as to defendant’s “awareness” of the events during the commission of the 
crime. State v. Adams, 2018 Tenn. Crim. App. LEXIS 845 (Tenn. Crim. App. 2018) (although defense counsel objected, arguing 
that the co-defendant could not possibly know what the defendant was “aware” of, the court disagreed, noting that while a 
witness’s testimony “may not be based on mere speculation,” Rule 602 does not require that a witness testify with “absolute 
certainty”).

101 Advisory Committee’s Note to Federal Rule of Evidence 602, 56 F.R.D. 263 (1972). See also, State v. Romero, 2016 Tenn. 
Crim. App. LEXIS 440 (Tenn. Crim. App. 2016) (trial court could properly infer that 911 caller had personal knowledge of a 
shooter’s description where he told the dispatcher that he had seen the shooter flee the scene, described what the shooter was 
wearing, and said he recognized the shooter because “he shot me in the eye a year ago”; although Rule 602 requires a trial 
court to determine whether a witness had sufficient opportunity to perceive the subject matter about which he or she is testifying, 
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believe,’ or my ‘best recollection’ does not make the testimony given inadmissible.”102 On the other hand, 
the witness should not be permitted to guess or speculate about the facts he or she describes.103

In one illustrative case, a witness was asked to describe the condition of certain property but was not 
permitted to testify about properties she could neither remember visiting nor identify from photographs.103.1 
She lacked personal knowledge of the properties she could not recall visiting or recognize in a photo.

Tennessee Law of Evidence
Copyright 2021,  Matthew Bender & Company, Inc., a member of the LexisNexis Group.

End of Document

it does not require “absolute certainty,” and a declarant’s personal knowledge “may be inferred from the statements themselves 
and the surrounding facts and circumstances”).

102 MICHAEL H. GRAHAM, 2 HANDBOOK OF FEDERAL EVIDENCE 357 (6th ed. 2006).

103 See, e.g., State v. Stevens, 78 S.W.3d 817, 840 (Tenn. 2002) (proper to exclude testimony that “Milliken lied to make himself 
a bigger man” when there was no evidence that the witness had personal knowledge of why Milliken lied; record did not indicate 
whether statement was based on personal knowledge or on speculation).

103.1 Riad v. Erie Ins. Exch., 436 S.W.3d 256 (Tenn. Ct. App. 2013).
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1 Tennessee Law of Evidence § 6.03

Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.03 Rule 603. Oath or Affirmation

[1] Text of Rule

Rule 603 Oath or Affirmation 

Before testifying, every witness shall be required to declare that the witness will testify 
truthfully by oath or affirmation, administered in a form calculated to awaken the witness’s 
conscience and impress the witness’s mind with the duty to do so.

Advisory Commission Comment:

Witnesses have always been required to take an oath or affirmation. T.C.A. § 24-1-101, third 
sentence, is similar to the rule.

Tennessee Code Annotated § 24-1-101, cited in the Advisory Commission Comment, was 
repealed by 1991 Tenn. Pub. Acts 273.

[2] In General

Since ancient times, witnesses have been required to take an oath as a prerequisite to testifying in court. 
Tennessee statutes104 have long so provided. Rule 603 of the Tennessee Rules of Evidence, virtually identical 
with Federal Rule 603, continues this practice. Under Tennessee Rule 603, a “witness shall be required to 
declare that the witness will testify truthfully by oath or affirmation … .” A witness who refuses to take an oath or 
affirmation or is incapable of doing so is incompetent to testify in a Tennessee court.105 Even a criminal 
defendant may be so barred from testifying.106

The oath requirement is designed to ensure truthful testimony by providing witnesses with an incentive to tell 
the truth.106.1 It is particularly important for those witnesses who believe that violation of an oath would lead to 
eternal damnation. The oath requirement also is intended to impress the witness with the solemnity of the 
occasion and to subject the witness to liability for perjury if the witness tells lies on the stand.107

[3] Procedural Facets of Oath or Affirmation

104 See TENN. CODE ANN. §§ 24-1-101 (Supp. 1989); 24-3-101 to 24-3-105 (1980), all repealed by 1991 Tenn. Pub. Acts 273.

105 See State v. Nelson, 603 S.W.2d 158, 167 (Tenn. Crim. App. 1980) (if a witness does not understand the meaning of an oath, 
the witness is incompetent to testify). See also United States v. Hawkins, 76 F.3d 545, 551 (4th Cir. 1996) (testimony from 
witness who has not given an oath or affirmation to testify truthfully is inadmissible).

106 See United States v. Fowler, 605 F.2d 181 (5th Cir. 1979), cert. denied, 445 U.S. 950 (1980) (defendant barred from testifying 
for failure to take oath or affirmation; would only state he was a truthful man and he would not lie to stay out of jail).

106.1 See State v. Toles, 2019 Tenn. Crim. App. LEXIS 315, *52 (Tenn. Crim. App. May 17, 2019) (noting that “the crux of Rule 
603 is that the witness must be aware of and sensitive to the obligation to tell the truth under oath”).

107 See Tenn. Code Ann. § 39-16-702 (2010) (perjury).
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[a] In General

The judge, not the jury, determines whether a witness has satisfied the oath requirement.108

[b] Timing of Oath or Affirmation

While ordinarily the witness is sworn in immediately before he or she testifies, the rules of evidence do not 
provide a specific time for this to occur. Thus, witnesses can be sworn before the trial begins, perhaps in a 
group with other witnesses. Indeed, in one unusual Tennessee case the witness was sworn in after he 
testified. In Hewlett v. State,109 a prosecution witness testified without being sworn in. No one noticed the 
error until after the witness was dismissed. When the mistake was called to the court’s attention, the judge 
recalled the witness, placed the witness under oath, asked whether his prior testimony was true or false, 
and then took an oath from the witness stating that the prior testimony was the truth, the whole truth, and 
nothing but the truth. The Court of Criminal Appeals affirmed the conviction and held that the accused was 
in no way prejudiced by the incident. The court quoted from a treatise to the effect that the admission of 
unsworn testimony does not offend the constitution and can be remedied by jury instructions to disregard 
the testimony, or by swearing in the witness and having the testimony repeated.

[c] Record

Irrespective of when the oath or affirmation is given, counsel must make sure that the record reflects that 
the oath or affirmation was administered to each witness. Failure to have an adequate record can preclude 
appellate review of the issue.

[d] Timely Objection

Counsel objecting to the form or lack of an oath or affirmation should aggressively pursue the issue before 
the witness testifies. Failure to object may constitute a waiver of the issue.110 Similarly, objections offered 
after the witness has completed testifying have been found to be untimely and have constituted a waiver of 
the issue.111

[e] Avoiding Prejudice

Because the form of oath or affirmation a witness takes could cause prejudice in the eyes of a traditional 
jury, discussions about the issue should be held outside the presence of the jury. And even the procedure 
for administering the oath should be structured to minimize prejudice. For example, assume it is the 
practice in a particular court for a witness to place his or her hand on a Bible while taking the oath, but one 
witness preferred to place his or her hand on the Koran. If there is a risk that some jurors will react 
negatively to the use of the Koran, perhaps the title of the book could be hidden from the jurors.

The witness’s decision on how to be sworn in, including whether to swear or affirm, should not be the 
subject of inquiry by either party in an attempt to bolster or attack the witness’s credibility. Rule 610 bars 
evidence of a witness’s religious beliefs or opinions for this purpose in most situations.

108 See Tenn. R. Evid. 104(a). See also State v. Nelson, 603 S.W.2d 158, 168 (Tenn. Crim. App. 1980) (“competency of a 
witness to testify is a matter which must be determined by the trial judge”).

109 517 S.W.2d 760 (Tenn. Crim. App. 1974), cert. denied, 422 U.S. 1011 (1975).

110 See, e.g., United States v. Odom, 736 F.2d 104 (4th Cir. 1984) (waiver of appeal of failure to swear witnesses; no objection at 
trial).

111 See, e.g., Bowman v. State, 598 S.W.2d 809 (Tenn. Crim. App. 1980) (should object to competency of witness when witness 
first offered; objection after witness testifies waives issue of competency).
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[4] Form of Oath or Affirmation

Although in most Tennessee courts a certain version of the oath is routinely used, Rule 603 does not indicate 
that any particular form is required.112 The rule provides simply that the oath must be “administered in a form 
calculated to awaken the witness’s conscience and impress the witness’s mind with the duty to do so.” No 
special words or acts are required. There need be no mention of God, and the person taking the oath need not 
believe in God. Words like “swear” or “affirm” are not even required. The only other requirement of Rule 603 is 
that the oath or affirmation should include a statement that the witness will testify truthfully. Even these vague 
standards, however, have been found to be too harsh in exceptional cases based on unique religious beliefs.113

Children. Because children lack the understanding, vocabulary, and experience of adults, courts may fashion a 
child-oriented oath for a child witness, as discussed below.114 This oath may deal simply with such matters as 
the difference between truth and falsehood, that lying is improper, and that the child promises to tell the truth.115

Who May Administer Oath. Rule 603 also does not specify who should administer the oath or affirmation. 
Accordingly, practice throughout Tennessee varies somewhat. In some courts the presiding judge administers 
the oath or affirmation, while in others the court clerk or a bailiff performs this function.

Bibles and Other Objects. Similarly, courts are free to use a Bible for those witnesses who are comfortable with 
this practice. They may have a willing witness place a hand on the Bible (or any other appropriate item). Of 
course courts may also satisfy the oath requirement without using a Bible or any other object. Often the witness 
raises his or her right hand, but this, too, is not required by Tennessee law.

[5] Capacity to Understand Oath or Affirmation: In General

While under Rule 603 each witness must, by oath or affirmation, declare that he or she will testify truthfully,116 
satisfaction of this requirement does not automatically mean that the witness will be permitted to testify. Other 
evidence rules may bar all or part of the witness’s statement. If a witness’s physical disabilities are so extensive 
that he or she cannot remember anything about the evidence in question, the testimony should be disallowed 
under Rule 401 as irrelevant. Similarly, if a witness’s mental processes are so disturbed that the witness cannot 
distinguish between reality and make-believe, Rule 403 could operate to exclude the testimony since its 
probative value may be small while its prejudicial value may be substantial. The personal knowledge 

112 A number of now-repealed Tennessee statutes dealt with the oath. One stated that an oath or affirmation was legally binding 
however administered. TENN. CODE ANN. § 24-3-105 (1980), repealed by 1991 Tenn. Pub. Acts 273. Another indicated that the 
party sworn could lay his or her hand on the New Testament and “solemnly swear, upon the Holy Evangelists of Almighty God, 
to speak the truth, the whole truth, and nothing but the truth.” TENN. CODE ANN. § 24-3-101 (1980), repealed by 1991 Tenn. Pub. 
Acts 273. If the witness had scruples against taking an oath while placing a hand on the Bible, the witness could simply raise his 
or her right hand while taking the oath. TENN. CODE ANN. § 24-3-102 (1980), repealed by 1991 Tenn. Pub. Acts 273. A witness 
who had conscientious reasons for not taking an oath could make a “solemn affirmation.” TENN. CODE ANN. § 24-3-103 (1980), 
repealed by 1991 Tenn. Pub. Acts 273. If the witness was from another country or had a religious belief that would 
accommodate another form of oath, another Tennessee law permitted the oath to be given in a form that was compatible with 
the witness’s beliefs. TENN. CODE ANN. § 24-3-104 (1980), repealed by 1991 Tenn. Pub. Acts 273.

113 In Gordon v. Idaho, 778 F.2d 1397, 1400 (9th Cir. 1985), a plaintiff in a civil rights case refused to take an oath or affirmation 
at a deposition. The plaintiff argued that his religious beliefs would be violated if he were to take an oath or use the word 
“affirmation.” In an effort to respect the witness’s first amendment rights, the court held that the witness need only state that he 
understands the duty to tell the truth and understands he could be prosecuted for perjury if he lies. The court did not require the 
witness to state that he would tell the truth.

114 See below § 6.03[6].

115 See, e.g., United States v. Thai, 29 F.3d 785 (2d Cir. 1994). See below § 6.03[6].

116 This principle restated a Tennessee statute, TENN. CODE ANN. § 24-1-101 (Supp. 1989), repealed by 1991 Tenn. Public Acts 
273.
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requirement of Rule 602 also may render a witness incompetent because of a physical or mental disability. For 
example, if the witness is extremely deranged, no one can lay the foundation necessary to satisfy the personal 
knowledge rule. Finally, Rule 611(a) gives the court authority to control the presentation of evidence “to avoid 
abuse by counsel.” A lawyer who calls an obviously psychotic witness may trigger this rule.

Rule 603 may also place some restrictions on testimonial competence, although the precise contours of these 
limits are unclear. Rule 603, like its federal counterpart, leaves many important questions unanswered. When 
Rule 603 mandates that a witness must take an oath or affirmation, it raises the question of the competence of 
a witness to do so. What if a witness were so young, mentally disabled, or intoxicated that he or she could 
mouth the oath or affirmation but could not understand its meaning or the obligation to tell the truth? Has this 
witness satisfied Rule 603? Most commentators correctly maintain that underlying Rules 603, 601 and 403 is 
the concept that the trial court retains some discretion to exclude a witness’s testimony because of 
incompetency.117 Thus, as noted above, Rule 403 is available if the witness’s difficulties cause the probative 
value of the testimony to be substantially outweighed by the danger of unfair prejudice. Rule 603 should also be 
available to exclude a witness if the purposes behind the oath requirement are not served because the 
witness’s age or infirmities make the witness’s oath a formality devoid of meaning to the witness. Some federal 
decisions have so held.118

In order to determine whether a witness has the capacity to testify, the trial court may have to conduct a hearing 
on the issue. The hearing should ordinarily be held in open court. In a criminal case, the examination should be 
conducted in the defendant’s presence, unless the defendant waives the right to be present.119 Expert 
testimony on a child’s capacity should be admissible.

[6] Capacity to Understand Oath or Affirmation: Children

Most cases concerning the physical or mental competency of witnesses focus on the competence of a child. 
While at one time the common law engaged in various presumptions about the competency of children,120 Rule 
601 eliminates such presumptions.121 Instead, under Rule 601 each person is rendered competent to testify.

Under a now-repealed statute, the Tennessee Court of Criminal Appeals stated:

Under Tennessee law, only a “child who has a due sense of the obligation and sanctity of an oath, who 
understands the evil of lying and that such wrongdoing is punishable, or who, having sufficient natural 
intelligence, has been so instructed as to comprehend the nature of the act of telling the truth and the 
consequences of a wilful falsehood, may properly be admitted to testify.”122

This test deals with the capacity to understand the oath and, presumably, the obligation to tell the truth. This 
differs from the capacity to know the difference between telling the truth and telling a lie.123 It also differs from 

117 See, e.g., STEPHEN A. SALTZBURG, MICHAEL M. MARTIN & DANIEL J. CAPRA, 3 FEDERAL RULES OF EVIDENCE MANUAL 10 (9th ed. 
2006). See also State v. Hallock, 875 S.W.2d 285 (Tenn. Crim. App. 1993) (child witness is not incompetent under Tennessee 
Rules of Evidence; the trial court must still decide whether the oath requirement of Rule 603 is satisfied).

118 See, e.g., United States v. Ramirez, 871 F.2d 582 (6th Cir. 1989), cert. denied, 493 U.S. 841 (1989) (Rule 603 authorizes a 
federal judge to exclude the testimony of a witness who cannot take or comprehend an oath).

119 State v. Suttles, 767 S.W.2d 403, 407 (Tenn. 1989).

120 See, e.g., Ball v. State, 188 Tenn. 255, 219 S.W.2d 166 (1949) (child almost five years old; child over 13 presumed 
competent to testify; children under age thirteen presumed incompetent but proof can establish competence).

121 See Advisory Commission Comment to Tennessee Rule of Evidence 601 (“[t]he common law rebuttably presumed children 
under fourteen incompetent, … but the proposed rule is contra”).

122 State v. Nelson, 603 S.W.2d 158, 167–68 (Tenn. Crim. App. 1980), quoting Ball v. State, 188 Tenn. 255, 219 S.W.2d 166, 
168 (1949). See also Gotwald v. Gotwald, 768 S.W.2d 689, 697 (Tenn. Ct. App. 1988).

123 State v. Nelson, 603 S.W.2d 158, 167 (Tenn. Crim. App. 1980).
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the capacity to remember and describe facts. While it is likely that the above-quoted test is no longer 
Tennessee law because of the repeal of the statute and the advent of Rules 601 and 603, the factors it 
mentions and the others suggested above should all be considered in the balancing process under Rule 403 
and perhaps under the court’s inherent authority to find incompetent a witness who cannot take a meaningful 
oath or make a meaningful affirmation.

Presumption of Capacity. In addressing this issue in a case decided under the Tennessee Rules of Evidence, 
the Tennessee Supreme Court made no mention of the effect of Rule 601 or 603 on the competence of a child 
witness. Instead, the court cited the rebuttable presumption language that has been present in prior case law, 
thus indicating the court’s apparent belief that it is still necessary to demonstrate the child witness’s “requisite 
testimonial capacity and understanding of the nature and obligation of the oath.”124 Subsequently, however, the 
Court of Criminal Appeals held that the common-law presumptions regarding competency of child witnesses 
were abolished by the rules of evidence.125

Factors. A modern Tennessee case discussed the competency of children as witnesses and reflects the 
multiple factors used to assess the competence of a child witness. In State v. Howard126 the Tennessee Court 
of Criminal Appeals dealt with the competence of a seven-year-old witness. The court cited the common law 
rule that a child is competent if he or she understands the nature and meaning of an oath, is of sufficient 
intelligence to comprehend the things that he or she will testify about, and is capable of knowing and relating 
the facts accurately. The court found that the child was competent and was capable of understanding the 
nature of her oath. She testified that she knew the difference between telling the truth and telling a “story,” and 
she stated that it was good to tell the truth and bad to lie, and that she would get in trouble if she did not tell the 
truth.

Another decision by the Tennessee Court of Criminal Appeals held that the key issue in assessing the 
competence of a child is whether the child-witness can understand the necessity of telling the truth as a 
witness.127 The court noted that the presumption favoring testimony may be rebutted. Once the trial court 
determines that the child is competent, the person opposing the testimony may establish that the witness is not 
competent. The Court of Criminal Appeals found the child competent because she could understand the 
difference between a true and untrue statement, knew the importance of telling the truth and promised to do so, 
and took an oath. The testimony was responsive to the questions and illustrated that the witness had personal 
knowledge of the subject of the testimony.

Closed Circuit Television. A Tennessee statute addresses the procedure, rather than the competence, for 
taking the testimony of a child witness who is age thirteen or younger in certain criminal proceedings. It is 
possible for this testimony to be taken by means of two-way closed circuit television if the child would be 
traumatized by testifying in the defendant’s presence and therefore could not reasonably communicate.128 The 

124 State v. Evans, 838 S.W.2d 185, 194 (Tenn. 1992). See also State v. Caughron, 855 S.W.2d 526 (Tenn. 1993).

125 State v. Hallock, 875 S.W.2d 285 (Tenn. Crim. App. 1993) (the Court of Criminal Appeals did note that a child witness is still 
subject to the oath requirement of Rule 603, perhaps suggesting that a child could be too young to satisfy that rule).

126 926 S.W.2d 579, 584–85 (Tenn. Crim. App. 1996), overruled on other grounds, State v. Williams, 977 S.W.2d 101 (Tenn. 
1998).

127 State v. Griffis, 964 S.W.2d 577 (Tenn. Crim. App. 1997) (the child-witness at trial was approximately five years old; she had 
been sexually abused at age four and trial occurred about a year later). See also State v. Kendricks, 947 S.W.2d 875 (Tenn. 
Crim. App. 1996) (before four-year-old witness could testify, court must have determined that she understood the concept of the 
“truth” and that she would testify “truthfully”), rev’d on other grounds, Kendrick v. State, 454 S.W.3d 450 (Tenn. 2015); State v. 
Collins, ___S.W.3d___, 2017 Tenn. Crim. App. LEXIS 981 (Tenn. Crim. App. 2017) (trial court did not err in qualifying the child 
victim as a competent witness because the victim was sworn before taking the stand and at the beginning of her testimony, and 
she answered in the affirmative when asked if she knew the difference between true and false).
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testimony is preserved by videotape. The defendant remains in the courtroom while the victim and a few other 
essential people are in a separate location.

[7] Capacity to Understand Oath or Affirmation: Physical or Mental Disability, Intoxication

[a] In General

Just as age could disqualify a witness who is incapable of taking an oath, a witness may also be 
disqualified because of physical or mental disabilities that preclude the witness from taking an oath or 
affirmation. It must be recalled, however, that, under Tennessee evidence law, no witness is automatically 
rendered incompetent because of a mental or physical condition. Substantial infirmities have not 
disqualified a witness from testifying in a Tennessee court. A ninety-two-year-old woman who was blind in 
one eye and had lapses in memory was held to be competent, despite the fact that she could not remember 
her address or the current day or month.129 Another woman was held to be competent even though she 
could not remember her age or that she had attended a police lineup.130

While these physical and mental infirmities will not automatically disqualify a witness in Tennessee, the 
witness’s testimony could be barred under Rule 603 if the witness is incapable of taking an oath. In 
addition, the infirmities could support exclusion under Rule 403 if they greatly dilute the probative value of 
the testimony. If a witness is deemed competent despite significant infirmities, the infirmities could be used 
for impeachment purposes pursuant to Rule 617.131

[b] Intoxication

Rule 601’s general rule of competency applies as well to witnesses who use drugs or alcohol. Prior 
Tennessee law held that an intoxicated witness could be barred from testifying while intoxicated, but was 
restored to competency when he or she became sober.132 Under Rule 601, however, a witness’s 
intoxication does not automatically render the witness incompetent. Cases under Federal Rule 601 have 
held that a witness is not incompetent simply because he or she uses drugs or alcohol in general,133 or 
even in the courtroom while testifying.134 Such use of drugs or alcohol may be used for impeachment under 
Rule 617.135

If, however, the drug or alcohol use causes the witness to lose the capacity to understand the obligation of 
an oath or affirmation, it is arguable that the witness is incompetent under Rule 603. Similarly, the drug or 

128 Tenn. Code Ann. § 24-7-120 (2000). See also id. § 24-7-117 (2000) (videotaped testimony of victim in criminal and civil 
proceedings involving child sex abuse).

129 State v. McGee, 605 S.W.2d 840 (Tenn. Crim. App. 1980).

130 Hellard v. State, 629 S.W.2d 4 (Tenn. 1982).

131 See below § 6.17[2].

132 See Kincaid v. Meadows, 40 Tenn. 188 (1859).

133 See, e.g., United States v. Jackson, 576 F.2d 46 (5th Cir. 1978). See also State v. Graham, ___ S.W.3d ___, 2016 Tenn. 
Crim. App. LEXIS 175 (Tenn. Crim. App. 2016) (there was nothing in the record indicating that witness was incompetent or too 
intoxicated to testify; defendant had an opportunity to cross-examine the witness and impeach him, and although the witness 
could not remember some details of the drug transactions and his memory was refreshed during his testimony with his previous 
statements, that did not preclude him from being a competent witness).

134 See, e.g., United States v. Meerbeke, 548 F.2d 415 (2d Cir. 1976), cert. denied, 430 U.S. 974 (1977) (principal government 
witness ingested small amount of opium during break in testimony).

135 See below § 6.17[2].
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alcohol involvement could be so severe that it renders the testimony irrelevant under Rule 401 or 
excludable under Rule 403.

[c] Insanity

Mental disability, like drug or alcohol use, does not automatically render a witness incompetent under Rule 
601. Thus, a person adjudicated insane is competent to testify under Tennessee law. However, if the 
insanity causes the witness to be unable to take or understand the oath, the person is arguably excludable 
under Rule 603.136 Mental incapacity can be used to impeach under Rule 617, and can be a factor in 
determining relevance under Rule 401 and exclusion under Rule 403.

[8] Extensive Judicial Discretion; Waiver

[a] Judicial Discretion

Tennessee appellate courts have historically given trial courts great discretion in resolving questions of a 
witness’s competency because of the difficult factual questions and the unique facts in each case. A trial 
judge’s decision will not be reversed absent an abuse of discretion.137 However, it is an abuse of discretion 
to permit a witness to testify who does not understand the meaning of an oath.138

[b] Waiver

Competency, like other evidence rules, can be waived if not raised in a timely fashion.139 To avoid a waiver, 
counsel should make a timely objection, move to strike any testimony given by the witness, and perhaps 
even request a mistrial in egregious cases.

[9] Required Physical or Mental Examination

Since a witness’s physical or mental status can affect whether the witness is found competent to testify under 
Rule 603, as well as under such Rules as 401 (relevance), 403 (exclusion for policy reasons), 602 (personal 
knowledge), and Tennessee court rules,140 judicial opinions have held that in exceptional cases a witness may 
be ordered to undergo such tests. In Forbes v. State,141 the Tennessee Supreme Court held that a court has 
the inherent power to compel a sex crime victim to undergo a mental evaluation “where such examination is 
necessary to insure a just and orderly disposition of the cause.” However, the Forbes court also noted that this 
power should be used sparingly, “only for the most compelling reasons” that are documented in the record.

136 Under prior Tennessee law, it was clear that an insane person was incompetent to testify if unable to comprehend the 
obligation of an oath. See, e.g., State v. Garland, 617 S.W.2d 176, 184 (Tenn. Crim. App. 1981) (the court also stated that the 
witness would have to be capable of giving a correct account of the matters about which the witness would testify). See also 
Hughes & Co. v. Hall, 4 Tenn. App. 608 (1926).

137 See, e.g., State v. Sanders, 691 S.W.2d 566, 567 (Tenn. Crim. App. 1984) (competence of five-year-old witness); State v. 
Braggs, 604 S.W.2d 883 (Tenn. Crim. App. 1980) (competence of seven-year-old rape witness).

138 State v. Nelson, 603 S.W.2d 158 (Tenn. Crim. App. 1980).

139 See, e.g., State v. Rhoden, 739 S.W.2d 6, 13 (Tenn. Crim. App. 1987) (competency of thirteen-year-old witness can be 
waived by failure to object).

140 Tenn. R. Crim. P. 12.2(c) (authorizing mental examination of criminal defendant who intends to use insanity defense or 
otherwise use expert testimony relating to mental condition that may affect guilt).

141 559 S.W.2d 318, 321 (Tenn. 1977). See also State v. Campbell, 904 S.W.2d 608, 612 (Tenn. Crim. App. 1995) (trial court 
should not require sex abuse victim to undergo psychological evaluation except for most compelling reasons; follows Forbes).
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Forbes was narrowly interpreted in State v. Garland,142 a murder case in which the accused moved to have a 
key government witness, who had an extensive history of alcohol and drug abuse, undergo a psychiatric 
examination. In Garland the Tennessee Court of Criminal Appeals restricted Forbes to cases involving sex 
crime victims. Without resolving the constitutional issues, the Garland court noted:

There are serious constitutional questions that the witness’s constitutional rights of due process and 
privacy might be violated in ordering a non-litigant, non-complaining, and disinterested witness to submit 
himself for psychiatric examination on application of one of the litigants.143

Other post-Forbes Tennessee cases have shown that Tennessee courts are hesitant to require the 
examinations.144
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142 617 S.W.2d 176 (Tenn. Crim. App. 1981).

143 Id. at 185.

144 See, e.g., State v. Morris, 750 S.W.2d 746 (Tenn. Crim. App. 1987) (court refused to order psychological examination of six-
year-old sex abuse victim); State v. Ballard, 714 S.W.2d 284 (Tenn. Crim. App. 1986) (extensive discussion; no compelling 
reason to order psychiatric exam of child sex abuse victims; overturns trial court’s order of examinations); Seelbach v. State, 572 
S.W.2d 267 (Tenn. Crim. App. 1978) (court refused to order psychological examination of rape victim because there were no 
compelling reasons to do so).See also, State v. Fossett, 2013 Tenn. Crim. App. LEXIS 474 (Tenn. Crim. App. 2013) (quoting 
State v. Ballard): “Compelling reasons” justifying a psychological examination under Forbes include situations “where substantial 
doubt is cast upon the victim’s sanity, or where there is a record of prior mental disorders or sexual fantasies, or where the story 
is incredible, and even in these situations, only if there is little or no corroboration to support the charge.” While ensuring that 
“the truth was rendered in court” is a concern in every case, it does not, on its own, provide a basis for ordering a rape victim to 
undergo a psychological exam. Id. at *24–25.
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Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.04 Rule 604. Interpreters

[1] Text of Rule

Rule 604 Interpreters 

An interpreter is subject to the provisions of these rules and applicable statutes relating to 
qualification as an expert and the administration of an oath or affirmation to make a true 
interpretation.

Advisory Commission Comment:

Interpreters must fulfill two requirements: expertise in translating and willingness to swear or 
affirm. T.C.A. § 24-1-103(a)(2) [transferred to § 24-1-211] details the qualifications of sign 
language interpreters.

Advisory Commission Comment [2006]:

The last word is changed from “translation” to “interpretation.”

[2] Appointment

When a witness or party cannot speak, understand, or hear English sufficiently well to participate in the 
proceedings, Tennessee law authorizes the court to appoint an interpreter.145 Both the rules of civil146 and 
criminal147 procedure provide that a court may select and appoint an interpreter and may fix the interpreter’s 
compensation. The fees may be taxed as costs in both civil and criminal proceedings. In civil cases, the court 
has the discretion to order the fees paid from funds provided by law or by one or more of the parties.148 In 

145 See TENN. S. CT. R. 41–42 (interpreters). Appointment of an interpreter of a witness’s testimony is a matter for the trial court’s 
discretion subject to reversal only for abuse of that discretion, and a party contending that a translation of testimony is inaccurate 
must prove prejudice. State v. Nehad Sobhi Abdelnabi, 2018 Tenn. Crim. App. LEXIS 472 (Tenn. Crim. App. June 26, 2018). 
Generally, the outcome in cases where the failure to appoint an interpreter is appealed depends on the degree to which the 
appellant understood English at the time of the judicial proceeding. See, e.g. id., (no evidence that any participant in the legal 
proceeding had a limited ability to understand and communicate in English, where parties spoke both Arabic and English, 
defendant did not retain a certified interpreter to observe testimony although the trial court permitted he do so, and defendant did 
not object to any improper translations during two witnesses’ testimony); State v. Young Bok Song, 2005 Tenn. Crim. App. 
LEXIS 1172 (Tenn. Crim. App. Nov. 4, 2005) (where defense counsel admitted that defendant spoke “very good English” and did 
not need interpreter to assist counsel, court of appeals could not conclude the trial court abused its discretion in declining to 
appoint an interpreter for the defendant); State v. Thien Duc Le, 743 S.W.2d 199 (Tenn. Crim. App. 1987) (no error where court 
found that defendant had completed high school in the United States, had testified intelligently, and expressed no lack of 
understanding of the proceedings).

146 Tenn. R. Civ. P. 54.04.

147 Tenn. R. Crim. P. 28.

148 Tenn. R. Civ. P. 54.04.
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criminal cases a court-appointed interpreter’s compensation is taxed as costs.149 As discussed more fully 
elsewhere,150 interpreters for the deaf in Tennessee are accorded a privilege that protects them from disclosing 
information obtained as an interpreter.

In criminal cases it has been held that the court must appoint an interpreter when the defendant cannot 
understand the nature of the charges and the testimony of witnesses, or cannot communicate to the court.151 
Failure to appoint an interpreter in such cases would violate a number of constitutional rights, including the right 
to be heard, to know the nature of the accusation, and to confront adverse witnesses.151.1 When an interpreter 
is appointed for a criminal defendant, the interpreter should interpret everything that transpires in the courtroom 
which the defendant is entitled to hear. Since an interpreter’s credibility is an issue, the interpreter may be 
impeached as any other witness.152

[3] Qualifications and Oath

[a] In General

Rule 604 of the Tennessee Rules of Evidence describes in the most general terms the qualifications of an 
interpreter. Though Rule 604 does not indicate its precise reach, case law suggests this rule applies only to 
people who translate the testimony of witnesses on the stand; it does not apply to other language 
experts.153

There are only two requirements: the interpreter must qualify as an expert, and must take an oath or 
affirmation to make a true translation. Each is discussed in the following sections.

[b] Qualification as Expert

The interpreter must qualify as an expert, Rule 604. As described more fully elsewhere,154 this does not 
require any special academic degree or formal training. Rule 702, which describes the qualifications of 
experts, provides that an expert can be qualified by knowledge, skill, experience, training, or education. In 
the case of an interpreter, this can mean that the witness learned the non-English language in school, at 

149 Tenn. R. Crim. P. 28.

150 See above § 5.16.

151 State v. Thien Duc Le, 743 S.W.2d 199 (Tenn. Crim. App. 1987) (although there was no finding of a language barrier and 
thus, no abuse of discretion by trial court in failing to appoint an interpreter, the court held that trial judges have a duty to provide 
the “necessary means” for the defendant to understand the nature of the charges against him or her, the testimony of the 
witnesses, and to communicate to the court, because failure to do so would be a violation of one’s constitutional right to be 
heard, to know the nature and cause of the accusation, and to be confronted by the witnesses). See also, In re Valle, 31 S.W.3d 
566 (Tenn. Ct. App. 2000), a proceeding for termination of parental rights, where the record disclosed that no inquiry was made 
concerning the need for an interpreter and the court of appeals remanded the case for further findings on that issue. Although 
the court noted that, generally, the appointment of an interpreter is within the discrection of the trial court, when a question is 
raised regarding the ability of the defendant to understand English, the trial court must inquire into the nature and extent of such 
disability.

151.1 Id.

152 State v. Millsaps, 30 S.W.3d 364, 370 (Tenn. Crim. App. 2000).

153 See United States v. Armijo, 5 F.3d 1229, 1235 (9th Cir. 1993). See generally, TENN. S. CT R. 41–42 (interpreters).

154 See below § 7.02[4]. See also TENN S. CT. R. 42.
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home, in a foreign country, or anywhere else. Interpreters for the deaf are subject to special statutory 
qualifications and procedures.155

Trial courts in Tennessee are granted wide discretion in appointing interpreters. The Tennessee Supreme 
Court found the appointment of an interpreter who was related to both the victim and some witnesses in a 
felony-murder trial to be within the trial court’s discretion in State v. Van Tran.156 The witness spoke an 
unusual Chinese dialect that was spoken by few people in Tennessee, and those few did not speak English 
well. The translator promised to render a true translation and took an oath to do so. The Supreme Court 
observed that the better practice is to avoid appointment of an interpreter who is a friend or relative of a 
party or witness, and to find someone who is neutral, unbiased, and has no interest in the outcome of the 
trial. The Court noted that the testimony and translation were recorded and that the defendant had not 
pointed out any discrepancy in the translation.

[c] Oath

An interpreter must actually take two oaths or affirmations. First, like every other witness, under Rule 603 
the interpreter must take the ordinary oath or affirmation to tell the truth. In addition, according to Rule 604 
the interpreter must take an oath or affirmation to make a true translation. No special form for this oath is 
specified or required by Rule 604, but Supreme Court Rule 42 provides a detailed oath for interpreters.157 
Federal courts, using the same evidence rule as Tennessee, have upheld quite sparse interpreter oaths.158

[4] Unique Problems in Preserving Record

Unique problems of preserving the record arise when an interpreter is used. Assume that the key witness to an 
automobile accident speaks only Japanese. The witness is examined and cross-examined by means of an 
interpreter. Since the court reporter probably does not speak or transcribe Japanese, the record will only record 
the interpreter’s English translation of the witness’s testimony. Yet what if the translation is inaccurate? Unless 
the original Japanese testimony is somehow preserved, the inaccuracies cannot be explored effectively on 
appellate review.

There are several solutions to this. Arrangements can be made to have the original Japanese transcribed by a 
qualified person. Another approach is to have the original testimony recorded by audio or video recording and 
have the recording made part of the official court record.

[5] Foreign Language Interpreters

The Tennessee Supreme Court has promulgated two rules dealing with foreign language interpreters.159 These 
rules are designed to facilitate the full participation in the judicial process by those with limited proficiency in the 
English language. Rule 41 sets forth the code of ethics for foreign language interpreters.160 It requires that 
translations be complete and accurate. It further mandates that the interpreter act impartially, maintain 

155 See Tenn. Code Ann. § 24-1-211 (Supp. 2010). See generally Denton v. State, 945 S.W.2d 793 (Tenn. Crim. App. 1996) 
(comprehensive discussion of statutory and recommended procedures for use of interpreter for a deaf-mute crime victim).

156 864 S.W.2d 465 (Tenn. 1993). See also State v. Millsaps, 30 S.W.3d 364 (Tenn. Crim. App. 2000) (appointment of interpreter 
is within court’s discretion; better practice is to appoint a disinterested interpreter).

157 TENN. S. CT. R. 42, § 4c.

158 See, e.g., United States v. Pluta, 176 F.3d 43, 51–52 (2d Cir. 1999), cert. denied, 120 S. Ct. 248 (1999) (upholding oath to 
“do literal interpretation for the witness”); United States v. Armijo, 5 F.3d 1229, 1235 (9th Cir. 1993) (upholding oath that 
interpreter would translate to the best of her ability).

159 Interpreters for the deaf and hearing impaired are governed by statute. Tenn. Code Ann. § 24-1-211 Supp. 2010).

160 TENN. S. CT. R. 41.
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confidentiality, and report any ethical violations. Rule 42, which specifically applies in all Tennessee courts, 
provides for three levels of qualification among interpreters (registered, certified, and non-certified) and sets 
forth the criteria for each level of designation.161 The rule further provides for the procedure to determine the 
need for an interpreter, the appointment process, the oath to be given to the interpreter, and the manner in 
which the cost of the interpreter is to be taxed. The rule further requires criminal background checks. A related 
statute addresses the specifics of the background check process.162 It also requires the Administrative Office of 
the Courts to maintain a registry of credentialed foreign language interpreters.163

To ensure that an interpreter is qualified, the Tennessee Supreme Court suggested that the courts and litigants 
should verify the interpreter’s qualifications as a certified interpreter by requesting to see the interpreter’s 
photographic identification card issued by the Administrative Office of the Courts or by consulting the official 
Administrative Office of the Courts website, which lists qualified interpreters.164 All of the foregoing provisions 
are consistent with Rule 604’s requirements that an interpreter be an expert and take an oath.165
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161 TENN. S. CT. R. 42.

162 Tenn. Code Ann. § 16-3-813 (2009).

163 Tenn. Code Ann. § 16-3-813 (2009). The registry of credentialed interpreters may be found at the Administrative Office of the 
Courts’ website at www.tncourts.gov.

164 State v. Banks, 271 S.W.3d 90, 120 (Tenn. 2008).

165 Tenn. R. Evid. 604.
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WITNESSES

§ 6.05 Rule 605. Competency of Judge as Witness

[1] Text of Rule

Rule 605 Competency of Judge as Witness

The judge or chancellor presiding at the trial may not testify in that trial. No objection need 
be made in order to preserve the point.

Advisory Commission Comment:

The rule would change Tennessee law. T.C.A. § 24-1-205 permits trial testimony by a presiding 
judge. The Commission thought it wiser to avoid this awkward practice. See also Canon 3 of the 
Code of Judicial Conduct.

Of course a judge could testify in a later collateral attack proceeding. The subsequent 
proceeding would not be “that trial.”

The rule does not change a judge’s power to notice facts or law under Rules 201 and 202.

[2] Judge Barred as Witness

[a] In General

Rule 605 states clearly that the judge or chancellor presiding at a trial may not testify in that trial. Consistent 
with the virtually identical Federal Rule 605 and the spirit of Tennessee judicial ethics166 but inconsistent 
with a now-repealed Tennessee statute,167 this provision is designed to avoid a number of evils. The most 
obvious one is that the system of justice does not appear to be impartial if the judge presiding at a trial is a 
witness for one of the parties. The jury could give the judge’s testimony extra weight. And how could the 
judge fairly and impartially evaluate his or her own testimony in those cases where there is no jury? One 
treatise suggests that the possibility of partiality is so great that due process would be violated if a judge 
were to preside and testify in the same criminal case.168

Rule 605 also avoids a number of practical problems. If the judge is a witness, it will be difficult for the judge 
also to rule on objections. In addition, neither side may be willing to vigorously cross-examine the judge 
whose good will is perceived to be important to the outcome of the case.169

166 See Tenn. Sup. Ct. R. 10, Canon 2, Rule 2.2 (2017) (“[a] judge shall perform the duties of judicial office impartially and 
diligently”). Id., Canon 2, Rule 2.11 (2017) (“[a] judge should disqualify himself or herself in a proceeding in which the judge’s 
impartiality might reasonably be questioned, including … instances where: “the judge has a personal bias or prejudice 
concerning a party or a party’s lawyer, or personal knowledge of facts that are in dispute in the proceeding.”

167 Tenn. Code Ann. § 24-1-205 (1980), repealed by 1991 Tenn. Pub. Acts 273 (a judge or chancellor is a competent witness in 
any case tried before that person).

168 STEPHEN A. SALTZBURG, MICHAEL M. MARTIN & DANIEL J. CAPRA, 3 FEDERAL RULES OF VIDENCE MANUAL 605-3 (9th ed. 2006).
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Other Proceedings. Rule 605 bars the judge from serving as a witness in the trial over which the judge 
presides. It does not, however, prevent the judge from serving as a witness in trials conducted by other 
judges. The judge who presided at a criminal trial could be a witness for either side in a postconviction 
matter based on that trial and conducted by another member of the judiciary. For example, in a post-
conviction proceeding presided over by another judge, the original trial judge was permitted to testify about 
the procedures accompanying a guilty plea at the original trial.170 However, the judge who conducted the 
original trial could not both preside in a postconviction case and serve as a witness in the same 
postconviction proceeding.

Testimony Used with Caution. Even when a judge is permitted to testify, such as in a case in which another 
judge is presiding, the Tennessee Supreme Court has recognized that judicial testimony may potentially 
undermine judicial independence and create the appearance of impropriety. Accordingly, “judicial testimony 
should be used with restraint and caution.”171

[b] Judge’s Mental Process

Rule 605 does not prevent a judge from testifying as a witness in a proceeding conducted by another judge. 
A few federal cases have held that Federal Rule 606, barring evidence of a juror’s mental process, applies 
by analogy to protect a judge from having to testify about the judge’s mental process in reaching a 
decision.172 The decisions note that since the juror’s mental processes are incompetent evidence, the 
situation should not be different if a jury is waived and the case tried by a judge alone. The judge’s 
independence and powers of memory would be compromised if such testimony were permitted. Finally, the 
need for finality and efficiency suggests that decisions should not be challenged because of evidence of the 
judge’s mental processes in cases resolved perhaps years in the past.

[c] Judicial Notice

Rule 605 does not alter the judge’s power to take judicial notice under Rules 201 and 202.173 Because 
judicial notice involves only matters that are not seriously contested, the policies underlying Rule 605’s 
general ban do not apply.

[d] Judge’s Law Clerk

Although nothing in Rule 605 addresses the issue whether a judge’s law clerk or secretary is a competent 
witness in that judge’s court, a persuasive federal case holds that the law clerk should not be permitted to 
testify.174 Because of the law clerk’s affiliation with the trial judge, the appeals court found that cross-

169 Vaughn v. Shelby Williams of Tennessee, 813 S.W.2d 132, 134 (Tenn. 1991) (judge based decision on three personal out-of-
court observations of workers’ compensation plaintiff).

170 Chamberlain v. State, 815 S.W.2d 534, 541 (Tenn. Crim. App. 1990). See also State v. Nash, 294 S.W.3d 541, 601 (Tenn. 
2009) (judicial commissioner who witnessed defendant in inebriated state may testify in subsequent DUI trial that was presided 
over by another judge).

171 State v. Nash, 294 S.W.3d 541, 550 (Tenn. 2009).

172 See, e.g., Proffitt v. Wainwright, 685 F.2d 1227, 1255 (11th Cir. 1982), cert. denied, 464 U.S. 1002 (1983) (post-decision 
statements by judge or juror about mental processes used in arriving at sentence may not be used in subsequent proceeding 
challenging decision), superseded by statute on other grounds, as stated in Moore v. Campbell, 344 F.3d 1313 (11th Cir. 2003); 
Morrison v. Kimmelman, 650 F. Supp. 801 (D.N.J. 1986) (judge may not be asked about mental processes in reaching decision, 
citing Federal Rule of Evidence 606(b)).

173 See Advisory Commission Comment to Tenn. R. Evid. 605.
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examination of the clerk would be limited and the jury may have been inclined to give the clerk’s testimony 
extra weight. Noting that the policies underlying Rule 605 would be compromised if the clerk were to testify, 
the federal court held the clerk to be an incompetent witness.

[e] No Objection Necessary to Preserve Issue

The integrity of the judicial system appears to be seriously compromised when a judge is a witness in the 
case over which the judge presides. Rule 605 states that counsel need not make a timely objection in order 
to preserve the issue for appellate review. Tennessee appellate courts should consider the issue 
irrespective of the presence or absence of an objection. This unusual rule, providing what amounts to an 
automatic objection, is designed to avoid the awkward situation of forcing the trial judge to rule on the 
propriety of the judge’s own testimony. It also spares counsel the risk of angering the judge by objecting to 
the judge’s testimony and perhaps being perceived as challenging the judge’s integrity.

Tennessee Law of Evidence
Copyright 2021,  Matthew Bender & Company, Inc., a member of the LexisNexis Group.

End of Document

174 Kennedy v. Great Atl. & Pac. Tea Co., 551 F.2d 593 (5th Cir. 1977).
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1 Tennessee Law of Evidence § 6.06

Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.06 Rule 606. Competency of Juror as Witness

[1] Text of Rule

Rule 606 Competency of Juror as Witness

(a) At the Trial. A member of the jury may not testify as a witness before that jury in the trial of 
the case in which the juror is sitting. No objections need be made in order to preserve the 
point.

(b) Inquiry Into Validity of Verdict or Indictment.Upon an inquiry into the validity of a verdict or 
indictment, a juror may not testify as to any matter or statement occurring during the 
course of the jury’s deliberations or to the effect of anything upon any juror’s mind or 
emotions as influencing that juror to assent to or dissent from the verdict or indictment or 
concerning the juror’s mental processes, except that a juror may testify on the question of 
whether extraneous prejudicial information was improperly brought to the jury’s attention, 
whether any outside influence was improperly brought to bear upon any juror, or whether 
the jurors agreed in advance to be bound by a quotient or gambling verdict without further 
discussion; nor may a juror’s affidavit or evidence of any statement by the juror concerning 
a matter about which the juror would be precluded from testifying be received for these 
purposes.

Advisory Commission Comment:

While there is no Tennessee precedent, jurors could and did testify at early common law. This 
proposed rule would prevent a juror from switching from jury box to witness stand during the 
course of a trial.

After verdict, part (b) would come into play. A juror may testify or submit an affidavit in 
connection with a motion for new trial, but only in the limited circumstances of:

(1) “extraneous prejudicial information” finding its way into the jury room,

(2) improper outside pressure on a juror, or

(3) a quotient or gambling verdict.

The rule is the same as that adopted in State v. Blackwell, 664 S.W.2d 686 (Tenn. 1984).

[2] Juror Incompetent Witness in Trial in Which Serves as Juror; Exceptions

The impartiality of the justice system is and would appear to be seriously compromised if a juror were a witness 
in the same trial in which the witness was also a member of the jury. Rule 606, consistent with pre-rules 
Tennessee law175 and virtually identical with Rule 606 of the Federal Rules of Evidence,176 bars the juror from 

175 See, e.g., State v. Blackwell, 664 S.W.2d 686 (Tenn. 1984) (adopting Federal Rule of Evidence 606).

176 The primary difference between Tennessee and Federal Rules 606 is that the Tennessee version permits proof that a jury 
agreed to be bound by a gambling or quotient verdict; Federal Rule 606(b) omits any references to a gambling or quotient 
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testifying in such trials. The policies underlying this rule are to prevent harassment of jurors, encourage free 
and open jury deliberations, promote finality of verdicts, and reduce the incentive for jury tampering.177 This rule 
also has the advantage of sparing the jury the awkward task of having to weigh the credibility of one of its own 
members.

It must be noted, however, that Rule 606 is not absolute. In exceptional situations, discussed below,178 jurors 
are competent to testify on a few matters involving the case. Since Rule 606 bars testimony as a witness “in the 
trial of the case,” it does not apply to pre-trial matters such as the jury selection process. Potential jurors can be 
questioned during the voir dire without regard to Rule 606.178.1

During the trial, jurors may also be questioned outside the presence of other jurors on matters affecting the trial 
or the juror’s participation in it. For example, a juror may testify in a jury-out hearing on such issues as whether 
other jurors were discussing the case, reading newspapers, high on drugs, or whether this juror was ill, had 
failed to disclose information on voir dire, or needed more time with his or her family. Similarly, after the trial, in 
many situations lawyers can interview jurors to determine whether a verdict is subject to legal challenge.179

Sometimes the unsuccessful party in a jury trial will attempt to obtain a reversal of the adverse jury verdict or 
grand jury indictment by attacking the jury’s processes. The theory can range from an allegation that the jury 
misunderstood the facts to one arguing that jurors were bribed to reach the decision. The party attacking the 
verdict has a difficult case to prove. While such incidents as bribery may well cause a jury verdict to be 
reversed, proof of bribery may be virtually impossible to muster.

One source of information is the jurors. Ordinarily, they more than anyone know what transpired during their 
deliberations. Counsel attacking the jury verdict may want to obtain affidavits from jurors or to subpoena the 
jurors and ask them, under oath, what happened in the jury room. While this process may produce the truth 
about the jury’s deliberations, it also conflicts with the critical and long-standing principle that jury deliberations 
should be secret. This secrecy is important because it permits jurors to be candid with one another without fear 
that their views will be examined in court by the losing party. It also furthers society’s interests in having cases 
resolved efficiently and finally, without numerous retrials and re-examinations of each verdict. It may also spare 
jurors harassment from losing parties seeking reversal and may discourage jury tampering after the jury’s 
decision.

Rule 606(b) is an attempt to accommodate the conflicting interests in permitting inquiry into jury verdicts in a 
few unusual cases while barring inquiry in most cases.179.1 It should be stressed that Rule 606(b) is a rule of 
evidence law, not substantive law. Rule 606(b) provides that on certain issues jurors are not incompetent to 

verdict. Another difference is that the federal rule requires an objection to preserve the issue; Tennessee Rule 606(a) states that 
no objection is necessary.

177 Carruthers v. State, 145 S.W.3d 85, 92–93 (Tenn. Crim. App. 2003). Gatlin v. State, 2017 Tenn. Crim. App. LEXIS 527 (Tenn. 
Crim. App. 2017) (public policy considerations behind Rule 606(b) “include the prevention of jury harassment, encouragement of 
free and open jury deliberation, promotion of finality of verdicts, and the reduction of the incentive for jury tampering).

178 See below §§ 6.06[3]-[7].

178.1 See, e.g., State v. Smith, 418 S.W.3d 38 (Tenn. 2013) (during jury deliberations a juror exchanged Facebook messages with 
a government witness).

179 State v. Thomas, 813 S.W.2d 395 (Tenn. 1991) (local court rule limiting lawyer’s access to jurors after conclusion of trial 
invalid because of conflict with Tennessee Supreme Court rule permitting such contact). See Tenn. S. Ct. R. 8, Rule 3.5(c) 
(barring harassing post-trial questioning of jurors).

179.1 State v. Wilson, 2018 Tenn. Crim. App. LEXIS 351 (Tenn. Crim. App. May 7, 2018) (Tenn. R. Evid. 606(b) represents a 
compromise between important public policies. It enables the courts to protect litigants from verdicts tainted by extraneous 
prejudicial information or outside influence. At the same time, it recognizes the importance of the inviolate nature of a jury’s 
deliberations. Thus, it insures that jurors will not be guarded in their deliberations for fear of later scrutiny by others. It also 
prevents jurors whose views are in the minority from manipulating the system by repudiating the verdict and thereby requiring a 
new trial).
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testify about matters that occurred during jury deliberations. Rule 606(b) does not provide any rules for 
determining what are acceptable grounds to reverse a jury verdict.180 Rule 606(b) simply places some limits on 
the evidence available to overturn a verdict or indictment. Successful attacks may have to be based on 
witnesses who were not jurors, or on juror-witnesses who can only testify about matters occurring before or 
after deliberations. Thus, lawyers attacking a verdict as excessive or based on improper jury agreement may 
have to prove their allegations, including prejudice, without the testimony of those people—the jurors who 
decided the case—who know most about the issue.

Rule 606(a), differing from the federal rule, provides that no objection is necessary to preserve the issue for 
appellate review. If a juror testifies in violation of Rule 606(a), the issue is not waived irrespective of the 
presence or absence of an objection.

[3] Barred Evidence: Internal Processes

When the validity of a verdict or indictment is at issue, Rule 606(b) specifically bars a juror from testifying about 
a number of matters that occurred during the jury’s deliberations, but permits such testimony in a few situations. 
The jurors are incompetent witnesses on issues involving the jury’s normal internal processes. One case 
suggested internal processes include discussions among jurors, one juror’s intimidation or harassment of 
another juror, a juror’s personal experiences unrelated to the litigation, and a juror’s subjective thoughts, fears, 
and emotions.181 This means that a grand or petit juror cannot testify about almost any matter or statement that 
occurred during the deliberations. Thus, a juror may not testify about who said what during the jury’s secret 
discussions in the jury room. In State v. Blackwell,182 the leading Tennessee case, the Tennessee Supreme 
Court held that Rule 606 did not permit a juror to testify that another juror made a racist statement that could be 
interpreted “as pressure to vote to convict defendant, a black man.”183 Rule 606(b) also bars juror testimony 
about such matters as a juror’s reactions to a statement made during deliberations and the outcome of 
preliminary votes.

Effect on Juror’s Mind. In addition, Rule 606(b) provides that the juror cannot testify about the effect of anything 
in influencing a juror’s mind or emotion and leading the juror to decide as he or she did.183.1 The Tennessee 
Supreme Court characterized this as testimony “concerning the effect of such information or influence on the 
juror’s deliberative process.”183.2 For example, the juror could not testify that juror X cried when the jury 
discussed testimony describing the extent of the plaintiff’s injuries. Rule 606(b) also bars testimony concerning 
a juror’s mental processes.184 Juror A could not be required to testify about why he or she voted in favor of the 

180 See generally State v. Blackwell, 664 S.W.2d 686 (Tenn. 1984).

181 Caldero v. Vanderbilt University, 794 S.W.2d 738, 742 (Tenn. Ct. App. 1990). See also State v. Rattler, ___ S.W.3d ___, 
2016 Tenn. Crim. App. LEXIS 786 (Tenn. Crim. App. 2016) (rejecting defendant’s contention that a juror’s affidavit related to 
extraneous prejudicial information and was admissible under Tenn. R. Evid. 606(b); the juror’s statement did not concern 
extraneous prejudicial information—it concerned statements occurring during the course of the jury’s deliberations about the 
jurors’ mental processes, the admission of which is specifically prohibited by rule 606(b)).

182 664 S.W.2d 686 (Tenn. 1984).

183 Id. at 689. But cf. United States v. Villar, 586 F.3d 76 (1st Cir. 2009) (trial court has discretion to hear juror testimony 
regarding ethnically biased statements made during deliberations in order to determine whether due process was violated).

183.1 Gatlin v. State, 2017 Tenn. Crim. App. LEXIS 527 (Tenn. Crim. App. 2017) (juror’s testimony with regard to her thought 
process during deliberations—including her impression that she was annoying the other jurors with her reluctance, her feeling of 
hopelessness in changing the other jurors’ minds, her misunderstanding of the trial court’s instructions, and her desire to 
terminate her duties so that she could get home to feed someone else’s pets—was inadmissible under Rule 606(b)).

183.2 Walsh v. State, 166 S.W.3d 641, 649 (Tenn. Ct. App. 2005).
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plaintiff. Similarly, a juror may not be asked about the effect of any extraneous information or improper influence 
upon the juror’s deliberations.185

There are a number of illustrative Tennessee decisions. In one case, a juror was barred from testifying that he 
voted for conviction because he thought he would be locked up for a weekend if no verdict were reached.186 
Another case held that a Tennessee juror could not impeach the verdict by proof that the jury misunderstood 
the jury instructions.187 A third decision barred a juror’s affidavit that he would not have voted in favor of guilt 
had he not been exposed to a specific item of evidence introduced at trial.188 Another Tennessee case cited 
Rule 606 in barring a juror’s affidavit, in a condemnation case, stating that during the trial at least one juror 
speculated about the landowner’s financial motives in buying the later-condemned property, that one juror 
commented about excluded evidence, that the landowner (a state representative) would have tried to 
improperly influence state officials, and that the juror suffered a migraine headache that prevented her from 
forcefully opposing the unanimous jury verdict.189 Other aspects of a juror’s mental processes include testimony 
that a juror’s decision was based on a need to go on vacation,190 pressure by other jurors,191 and fear of tax 
prosecution.192 Other examples include premature jury deliberations in violation of the judge’s instructions,193 a 

184 Cf. Rushen v. Spain, 464 U.S. 114, 121 n.5, 104 S.Ct. 453, 78 L.Ed.2d 267 (1983) (“a juror generally cannot testify about the 
mental process by which the verdict was arrived”).

185 Walsh v. State, 166 S.W.3d 641, 649 (Tenn. 2005). State v. Adams, 405 S.W.3d 641, 651–652 (Tenn. 2013) (dismissed 
alternate juror gave note to sitting juror before deliberations began).

186 Montgomery v. State, 556 S.W.2d 559 (Tenn. Crim. App. 1977) (following Federal Rule of Evidence 606). See also State v. 
Clayton, 131 S.W.3d 475 (Tenn. Crim. App. 2003) (juror barred from testifying she voted guilty because she was told the judge 
would be upset if there was no unanimous verdict; not extraneous information or outside pressure required by Rule 606(b)).

187 State v. Fuino, 608 S.W.2d 892 (Tenn. Crim. App. 1980). See also Goss v. Hutchins, 751 S.W.2d 821, 827–28 (Tenn. 
1988) (juror may not be questioned about whether jury instructions influenced juror’s vote).

188 State v. Tizard, 897 S.W.2d 732, 745 n.1 (Tenn. Crim. App. 1994). See also Hutchison v. State, 118 S.W.3d 720 (Tenn. Crim. 
App. 2003) (barring juror’s post-trial affidavit that had juror heard evidence that was not disclosed to the defense, the evidence 
would have created a reasonable doubt in his mind and would have had a strong impact on the jury; barred as juror’s internal 
processes); State v. Workman, 111 S.W.3d 10 (Tenn. Crim. App. 2002) (Rule 606(b) bars juror’s testimony in post-trial coram 
nobis hearing that juror would not have voted guilty had juror known of evidence that was developed after trial); Henley v. State, 
960 S.W.2d 572, 580–81 (Tenn. 1997) (Rule 606(b) bars juror from testifying in postconviction relief hearing about impact of 
witness’s failure to testify); State v. Smith, 151 S.W. 3d 533 (Tenn. Crim. App. 2003) (cannot introduce proof that juror would 
have voted guilty but insane if presented with that option or that the jury improperly considered how long defendant would be 
institutionalized if found to be insane).

189 State ex rel. Comm’r v. Hurley, 911 S.W.2d 724, 725–26 (Tenn. Ct. App. 1995).

190 See United States v. Murphy, 836 F.2d 248 (6th Cir. 1988).

191 See United States v. Ford, 840 F.2d 460 (7th Cir. 1988); Caldararo v. Vanderbilt Univ., 794 S.W.2d 738, 742 (Tenn. Ct. App. 
1990) (intimidation or harassment among jurors) (dictum); State v. Hailey, 658 S.W.2d 547, 553 (Tenn. Crim. App. 1983) 
(pressure and intimidation by other jurors). But see Anderson v. Miller, 346 F.3d 315 (2d Cir. 2003) (suggesting that juror’s 
affidavits about threats of physical violence by other jurors may be admissible).

192 See United States v. Krall, 835 F.2d 711 (8th Cir. 1987).

193 State v. Frazier, 683 S.W.2d 346, 353 (Tenn. Crim. App. 1984).
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juror’s improper use of the juror’s own notes taken during the trial,194 and the jurors’ consideration of the amount 
that will have to be paid for the plaintiff’s legal fees.195

Jurors’ General Knowledge. Many decisions also indicate that since jurors are entitled to bring their knowledge 
and experience to bear on their decision making, they cannot be questioned about the information they used 
from their store of general knowledge. For example, in Caldararo v. Vanderbilt University,196 a malpractice case 
alleging negligence by nurses caring for a diabetic patient, a juror whose wife was a nurse provided the other 
jurors with information about the expected behavior of nurses in dealing with diabetics. The use of this 
information could not be inquired into because it did not constitute either extraneous prejudicial information or 
outside influence. The court noted, however, that the use of this information could be inquired into if the data 
related to the specific facts of the case:

[J]urors are not required to be completely ignorant about a case, and a verdict will not be overturned 
because of jurors’ generalized knowledge of the parties or of some other aspect of the case. A juror’s 
personal experiences unrelated to the litigation are not external information. However, a juror’s personal 
experiences directly relating to the parties or events directly involved in the litigation may be.197

It has also been held that mere awareness of a defendant’s general reputation in a commmunity is insufficient 
to maintain a juror bias challenge, absent a showing that the juror may have concealed information during voir 
dire.197.1 Thus, it has been suggested that a juror’s prior knowledge should be explored during jury selection. 
Failure to explore this knowledge during voir dire of a potential juror who is candid about his or her knowledge 
may make it difficult for counsel to assert that the prior knowledge was improperly discussed during 
deliberations.198

[4] Permissible Evidence: Extraneous Prejudicial Information

While Rule 606(b) makes a juror incompetent to testify about the jury’s normal processes, it does permit such 
inquiry in three somewhat overlapping situations that could seriously compromise the integrity of the jury 
system. First, Rule 606(b) permits a juror to be asked about any extraneous prejudicial information that was 
improperly brought to the jury’s attention.198.1 The party attempting to introduce the information has the burden 

194 Caldararo v. Vanderbilt Univ., 794 S.W.2d 738, 742–43 (Tenn. Ct. App. 1990) (juror was permitted to take notes, but violated 
judge’s instructions when juror read his notes to other jurors; was internal influence and therefore not admissible under Rule 
606(b)).

195 Strawn v. Scoa Indus., 804 S.W.2d 80, 82–83 (Tenn. Ct. App. 1990) (jurors’ use of likely legal fees as factor in setting 
damages is not extraneous matter; jurors’ affidavits about these fees are inadmissible).

196 794 S.W.2d 738 (Tenn. Ct. App. 1990).

197 Id. at 744 (citations omitted). See also State v. McAfee, 784 S.W.2d 930, 933 (Tenn. Crim. App. 1989) (juror’s statement 
about release date if defendant were convicted is not extraneous prejudicial information; is part of jury’s internal deliberations); 
State v. Anderson, 748 S.W.2d 201, 205 (Tenn. Crim. App. 1985) (jurors may use own knowledge about parole eligibility of 
possible sentence; such knowledge is not “extrinsic knowledge” because was not imparted to juror outside of judicial 
proceedings); State v. Workman, 667 S.W.2d 44, 51–52 (Tenn. 1984), cert. denied, 469 U.S. 873 (1984); State v. Estes, 655 
S.W.2d 179, 185 (Tenn. Crim. App. 1983).

197.1 State v. Gaddis, 2012 Tenn. Crim. App. LEXIS 432 (Tenn. Crim. App. 2012).

198 State v. Crenshaw, 64 S.W.3d 374 (Tenn. Crim. App. 2001). See also State v. Gaddis, 2012 Tenn. Crim. App. LEXIS 432 
(Tenn. Crim. App. 2012) (fact that a juror might have known the defendant—by reputation, at least—before the trial “raises the 
specter of the possibility” that a juror may have concealed information during voir dire, and such evidence would raise a 
presumption of prejudice; but where the defendant failed to argue, either in appellate court or the trial court court, that 
information was improperly withheld during voir dire, and no transcript of the voir dire was included in the appellate record, claim 
based on juror’s alleged prior knowledge of the defendant was waived).
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of proving that it satisfies the “extraneous prejudicial information” standard.199 Once it has been established that 
a juror was exposed to extraneous prejudicial information in a criminal case, Tennessee law recognizes a 
rebuttable presumption of prejudice, shifting the burden to the State to explain the conduct or demonstrate that 
it was harmless.200 The prejudicial influence may be in the form of fact or opinion.201

“Extraneous.” The word “extraneous” in the rule refers to “coming from without.”202 The Tennessee Supreme 
Court defined it as “information in the form of either fact or opinion that was not admitted into evidence but 
nevertheless bears on a fact at issue in the case.”202.1 A shorthand version is “information from a source outside 
the jury.”202.2 It does not refer to information inferred from evidence at the trial.203 On the other hand, it obviously 
refers to information imparted by a third party.204 What constitutes “extraneous information” is usually obvious. 
The juror could be asked whether any juror read a newspaper article or heard a radio or television broadcast 
about the case,205 talked with court personnel,206 talked on the phone to anyone about the case, personally 
investigated the case by going to the accident or crime scene, knew of a prior criminal record of the accused, 
used an unauthorized book or other item, and the like.206.1 It may even include consideration of information 

198.1 Allen v. Albea, 476 S.W.3d 366, 375 (Tenn. Ct. App. 2015) (juror may testify to establish the fact of extraneous information 
or improper influence on the juror but not on the effect of such information or influence).

199 State v. Smith, 151 S.W.3d 533, 542 (Tenn. Crim. App. 2003); Gatlin v. State, 2017 Tenn. Crim. App. LEXIS 527 (Tenn. 
Crim. App. 2017).

200 Walsh v. State, 166 S.W.3d 641, 647 (Tenn. 2005); Gatlin v. State, 2017 Tenn. Crim. App. LEXIS 527 (Tenn. Crim. App. 
2017).

201 Carruthers v. State, 145 S.W.3d 85, 92 (Tenn. Crim. App. 2003).

202 State v. Crenshaw, 64 S.W.3d 374 (Tenn. Crim. App. 2001) (quoting State v. Coker, 746 S.W.2d 167, 171 (Tenn. 1988); 
Gatlin v. State, 2017 Tenn. Crim. App. LEXIS 527 (Tenn. Crim. App. 2017) (noting that Tennesee courts have generally defined 
extraneous prejudicial information as information “coming from without,” or more specifically as “information in the form of either 
fact or opinion that was not admitted into evidence but nevertheless bears on a fact at issue in the case”).

202.1 State v. Adams, 405 S.W.3d 641, 650 (Tenn. 2013).

202.2 Allen v. Albea, 476 S.W.3d 366, 375 (Tenn. Ct. App. 2015) (quoting Caldararo by Caldararo v. Vanderbilt Univ., 794 S.W.2d 
738, 742 (Tenn. Ct. App. 1990)).

203 Id. See also State v. Hailey, 658 S.W.2d 547 (Tenn. Crim. App. 1983) (during deliberations a juror mentioned defendant’s 
prior conviction, but this was not extraneous information because prior conviction had been mentioned during in-court 
testimony); Carruthers v. State, 145 S.W.3d 85 (Tenn. Crim. App. 2003) (jurors’ negative feelings about defendant’s in-court 
mannerisms were not from a source outside the jury).

204 State v. Crenshaw, 64 S.W.3d 374, 393 (Tenn. Crim. App. 2001). State v. Blackwell, 664 S.W.2d 686 (Tenn. 1984) (juror 
discussed case with mother of witness).

205 See Patton v. Rose, 892 S.W.2d 410 (Tenn. Ct. App. 1994) (newspaper article is extraneous information); Caldararo v. 
Vanderbilt Univ., 794 S.W.2d 738, 742 (Tenn. Ct. App. 1990) (external influences include “exposure to news items about the 
trial”) (dictum).

206 State v. Parchman, 973 S.W.2d 607 (Tenn. Crim. App. 1997) (juror had conversation with bailiff).

206.1 See generally Allen v. Albea, 476 S.W.3d 366, 375 (Tenn. Ct. App. 2015) (extensive list of external information barred by 
Rule 606(b), including exposure to news items, consideration of facts not admitted into evidence, and communication with non-
jurors); Gatlin v. State, 2017 Tenn. Crim. App. LEXIS 527 (Tenn. Crim. App. 2017) (external influences that could warrant a new 
trial if found to be prejudicial include exposure to news items about the trial, consideration of facts not admitted in evidence, and 
communications with non-jurors about the case).
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known personally to jurors but not presented in court. For example, it may include a juror’s personal 
experiences directly related to the parties.207 In State v. Fuino,208 the Tennessee Court of Criminal Appeals held 
that extraneous prejudicial information included the jury foreman’s misrepresentation of the effect of a certain 
verdict. One case described some information not considered extraneous under Rule 606(b).208.1 This included 
such data as discussion among jurors, intimidation or harassment by one juror against another, juror’s personal 
experience not related to the litigation, juror’s subjective thoughts and emotions, and a juror’s own trial notes. 
However, judge instructing a jury in open court is neither extraneous nor improper.208.2

“Prejudicial.” Rule 606(b) permits disclosure of extraneous information improperly brought to the jury’s attention 
only if the information is “prejudicial.” Most decisions do not discuss this element, perhaps because prejudice is 
obvious in the case. In Patton v. Rose,209 a medical malpractice case, however, the court found no such 
prejudice. An alternate juror submitted an affidavit stating that she saw a regular juror point out to other jurors a 
newspaper article about medical malpractice reform efforts. The affidavit also stated it was obvious from the 
regular juror’s comments that the article affected that juror’s vote and the entire jury verdict. The Tennessee 
Court of Appeals held that there was insufficient proof of prejudice. According to the appellate court, there was 
no evidence that the jury considered the newspaper article in their deliberations or that the article influenced the 
deliberations. It should be noted that the Patton court viewed prejudice as influencing the jury’s verdict. Perhaps 
the proof would have been sufficient to satisfy this test had the affidavit come from a regular juror rather than an 
alternate. Even when the allegation involves a regular juror, the “clear and convincing” prejudice standard 
applicable to civil proceedings makes proving prejudice difficult.209.1

When extraneous information is brought to a juror’s attention, it may be difficult to ascertain whether the 
information is prejudicial. In Walsh v. State,210 the Tennessee Supreme Court held that Rule 606(b) bars a juror 
from testifying about the effect that extraneous information had on the juror’s deliberative processes. Walsh 
involved a court officer who made a remark heard by at least one juror and perhaps others. A juror, who was 
the lone person voting not guilty, testified that she heard the officer say that the deadlocked jury was required to 

207 Carruthers v. State, 145 S.W.3d 85, 95 (Tenn. Crim. App. 2003) (juror had previous knowledge of defendant’s family against 
whom he had had filed a complaint; prior knowledge is extraneous information and Rule 606(b) permits jurors to be asked about 
whether he imparted that information to other jurors).

208 608 S.W.2d 892 (Tenn. Crim. App. 1980). See also Spencer v. A-1 Crane Serv., 880 S.W.2d 938 (Tenn. 1994) (ex parte 
communication between jury foreperson and judge; reversal appropriate if there is a showing of specific prejudice or if the 
reviewing court is unable to assess prejudice because of the nature of the communication); Cavalier Metal v. Johnson Metal 
Controls, 124 S.W.3d 122 (Tenn. Ct. App. 2003) (jurors may testify that another juror shared personal knowledge about a party 
to the litigation; juror’s personal experiences directly related to the parties or events directly in the litigation may be external 
information admissible under Rule 606(b)).

208.1 Allen v. Albea, 476 S.W.3d 366, 375 (Tenn. Ct. App. 2015). See also Gatlin v. State, 2017 Tenn. Crim. App. LEXIS 527 
(Tenn. Crim. App. 2017).

208.2 Gatlin v. State, 2017 Tenn. Crim. App. LEXIS 527 (Tenn. Crim. App. 2017) (statements by judge were not unauthorized 
private communication with a juror nor did they bear directly on a fact at issue in the case).

209 892 S.W.2d 410 (Tenn. Ct. App. 1994).

209.1 Mayo v. Shine, 392 S.W.3d 61, 2012 Tenn. App. LEXIS 425 (Tenn. Ct. App. 2012) (plaintiff failed to show prejudice resulting 
from alleged extraneous information provided by a juror to his fellow jurors where plaintiff (1) did not produce the article she 
claimed constituted the extraneous prejudicial information; (2) did not produce an affidavit of the juror who allegedly read the 
article and then tried to discuss it with the other jurors; and (3) the affidavits of jurors that were submitted stated that they refused 
to read the article).

210 Walsh v. State, 166 S.W.3d 641, 649 (Tenn. 2005) See also State v. Wilson, 2018 Tenn. Crim. App. LEXIS 351 (Crim. App. 
May 7, 2018) (a juror may testify to any facts bearing upon the question of the existence of any extraneous influence, although 
not as to how far that influence operated upon his mind).
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make a decision, which it did after additional deliberations. The juror also testified that she changed her vote 
from innocent to guilty, but not because of the officer’s statement. The court opined that the juror should not 
have been permitted to testify about the impact of the officer’s statement. Rather, the trial court should have 
called the court officer to testify about what he said and other jurors to testify about what they heard.

When outside information does reach a juror, courts decide whether it is “extraneous” and “prejudicial” by 
assessing it in view of other information presented at trial. Thus, in Allen v. Albea,210.1 a case involving the 
extent of injuries from an auto accident, a juror made a personal inspection of the auto involved in the collision 
and reported his findings to other jurors. Because the extent of damage to this car had been presented as 
evidence in the case, the Tennessee Court of Appeals held that the information was not extraneous prejudicial 
information under Rule 606(b).

[5] Permissible Evidence: Outside Influence

Second, under Rule 606(b) the juror could testify about whether any outside influence was improperly brought 
to bear on any juror. The Tennessee Supreme Court defined it as “any unauthorized ‘private communication, 
contact, or tampering directly or indirectly, with a juror during a trial about the matter pending before the 
jury.’ ”210.2 This could include such matters as whether someone outside the jury subjected a juror to bribes or 
threats to vote a certain way. These outside influences embrace improper contacts with anyone other than 
jurors. They include the parties; court personnel, including the judge, bailiff, and court clerk; lawyers; law 
enforcement officers; witnesses; members of the general public; and even alternate jurors who should not be 
involved in the deliberations. Outside influence does not include the voluntary ingestion of drugs or alcohol, 
illness, poor food, or lack of sleep.211

It should be noted that the first two categories (“extraneous prejudicial information” and “outside influence”) 
often overlap and Tennessee courts have not attempted to make hairline distinctions between them. In State v. 
Blackwell,212 a juror had a private conversation with the mother of a crime victim. The juror told the other jurors 
that she had talked personally with the victim’s mother and that the defendant was guilty. The Tennessee 
Supreme Court noted that this conversation could be classified as either extraneous prejudicial information or 
outside influence, then combined the two in finding that it was an improper outside influence that resulted in the 
exchange of extraneous prejudicial information.

In Montgomery v. State,213 the Tennessee Court of Criminal Appeals suggested that examples of extraneous 
prejudicial information or outside influence included situations when jurors read prejudicial newspaper editorials 
during deliberations or were given prejudicial information by court officers, or when a bailiff, who had also been 
a witness in the trial, was present during the jury’s deliberations.

In Walsh v. State,214 the Tennessee Supreme Court held that Rule 606(b) bars a juror from testifying about the 
effect that improper outside influence had on the juror’s deliberative processes. Walsh involved a court officer 
who made a remark heard by at least one juror and perhaps others. A juror, who was the lone person voting not 

210.1 Allen v. Albea, 476 S.W.3d 366 (Tenn. Ct. App. 2015).

210.2 State v. Adams, 405 S.W.3d 641, 650–651 (Tenn. 2013) (quoting Remmer v. United States, 347 U.S. 227, 229 (1954)). 
Gatlin v. State, 2017 Tenn. Crim. App. LEXIS 527 (Tenn. Crim. App. 2017).

211 Tanner v. United States, 483 U.S. 107, 107 S.Ct. 2739, 97 L.Ed.2d 90 (1987) (discussing history of Federal Rule of Evidence 
606(b)).

212 664 S.W.2d 686 (Tenn. 1984).

213 556 S.W.2d 559 (Tenn. Crim. App. 1977).

214 Walsh v. State, 166 S.W.3d 641, 649 (Tenn. 2005).
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guilty, testified that she heard the officer say that the deadlocked jury was required to make a decision, which it 
did after additional deliberations. The juror also testified that she changed her vote from innocent to guilty, but 
not because of the officer’s statement. The court opined that the juror should not have been permitted to testify 
about the impact of the officer’s statement. Rather, the trial court should have called the court officer to testify 
about what he said and other jurors to testify about what they heard.

When “improper outside influence” is brought to a juror’s attention, it may be difficult to ascertain whether the 
information is prejudicial. Once it has been established that a juror was exposed to improper outside influence 
in a criminal case, Tennessee law recognizes a rebuttable presumption of prejudice, shifting the burden to the 
State to explain the conduct or demonstrate that it was harmless.215

[6] Permissible Evidence: Quotient Verdict

Third, under Rule 606 the juror could be required to testify whether the jurors had agreed in advance to be 
bound by a quotient or gambling verdict without further discussion. Tennessee law has traditionally authorized 
appellate courts to overturn jury verdicts where there was an antecedent agreement that the jury verdict would 
be determined by the vote of the majority or by the process of adding together the juror’s individual decisions 
and dividing this sum by the total number of jurors.216

[7] Permissible Evidence: Miscellaneous Issues

[a] Other Exceptions

Despite the clear wording of Rule 606(b) permitting juror testimony on three issues, some federal decisions 
have permitted jurors to testify on other issues as well. The most common and logical cases involve 
testimony needed to correct erroneous verdicts. For example, jurors were permitted to testify that the jury’s 
written decision did not accurately reflect their actual decision on the amount of damages.217 Racial bias 
among jurors could rise to the level of a due process violation and permit juror testimony after the verdict, 
despite Rule 606(b).218 Another series of decisions holds that Federal Rule 606(b) does not exclude 
testimony that a juror committed perjury during the voir dire jury selection process.219 And there is some 

215 Walsh v. State, 166 S.W.3d 641, 647 (Tenn. 2005). State v. Adams, 405 S.W.3d 641, 2013 Tenn. LEXIS 442 (Tenn. May 
2013); Gatlin v. State, 2017 Tenn. Crim. App. LEXIS 527 (Tenn. Crim. App. 2017); State v. Wilson, 2018 Tenn. Crim. App. 
LEXIS 351 (Crim. App. May 7, 2018) (no proof of juror misconduct or improper deliberation where deputy had no discussions 
with the jury other than playing videotape at the jury’s direction, as instructed by the trial court; since defendant did not establish 
an improper outside influence which would raise a presumption of prejudice; the burden never shifted to the State to rebut such 
a presumption).

216 See, e.g., Olins v. Schockett, 31 Tenn. App. 346, 215 S.W.2d 18 (1948) (jury cannot enter antecedent agreement to be bound 
by result of majority vote, but can subsequently agree on quotient verdict); East Tenn. & W. N. Carolina R.R. v. Winters, 85 
Tenn. 240, 1 S.W. 790 (1886) (overturning judgment based on gambling verdict in which each juror wrote down individual 
decision on damages, all twelve such decisions were added together and divided by twelve to determine jury’s unanimous 
decision); Glidewell v. State, 83 Tenn. 133 (1885) (upholding verdict in which criminal sentence determined by having each juror 
state sentence preference, all 12 preferences were added together and divided by twelve; procedure permissible because there 
was no agreement before the calculations for the jury to abide by the results); Joyce v. State, 66 Tenn. 273 (1874) (overturning 
verdict in which jury agreed to give sentence that amounted to one-twelfth of sum of individual sentence preferences of each of 
twelve jurors; no jury vote taken after mathematical calculation made); Elledge v. Todd, 20 Tenn. 43 (1839) (overturning jury 
verdict in which jury agreed that their damages award would equal one-twelfth the sum of individual juror’s preferences).

217 See, e.g., McCullough v. Conrail, 937 F.2d 1167 (6th Cir. 1991); Eastridge Dev. Co. v. Halpert Assocs., 853 F.2d 772, 783 
(10th Cir. 1988).

218 See Shillcutt v. Gagnon, 827 F.2d 1155 (7th Cir. 1987). Cf. State v. Akins, 867 S.W.2d 350 (Tenn. Crim. App. 1993) (Rule 
606(b) permits jurors to be asked about bias or prejudice actually shown to exist or presumed to exist from circumstances).
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indication that violence or physical threats occurring among jurors during deliberations should also be 
provable despite Rule 606(b).220

[b] Rule Reaches All Forms of Evidence

In order to serve the many policies of Rule 606, the rule is written broadly to reach all forms of evidence. 
Rule 606(b) provides that a juror may not “testify” about certain matters, but it also reaches other forms of 
evidence from that juror. The last sentence of Rule 606(b) makes it clear that lawyers cannot avoid the 
exclusionary rules by using substitutes for live testimony. For the enumerated issues, Rule 606(b) bars not 
only a juror’s testimony, it also excludes from evidence a juror’s affidavit as well as evidence of any 
statement by the juror on the forbidden topic. Unless the proof somehow addressed the issues of 
extraneous information, improper outside pressure, or quotient or gambling verdict, juror D could not testify 
about juror X’ s influence on the other jurors. In addition, juror D’s affidavit could not be received and a 
hearsay statement by juror D could not be offered on the issue.

[c] Rule Reaches Attacks on or Support for Verdict

Rule 606(b) establishes rules for inquiries into the validity of a verdict or indictment. The term “validity” 
suggests that Rule 606(b) applies to testimony that attacks a verdict as well as that which supports the 
verdict.221 Clearly the policies underlying Rule 606 would be disserved if the rule were read as applying only 
to testimony attacking a verdict.

[d] Procedures

The person seeking to introduce evidence from a juror has the burden of establishing that jurors were 
exposed to extraneous prejudicial information.222 Rule 606(b) does not bar testimony by jurors themselves 
about the fact that extraneous information or improper influence was presented to one or more jurors.222.1 
Once it has been shown that one or more jurors has been exposed to extraneous prejudicial information or 
improper influence, including an improper communication, Tennessee cases recognize a rebuttable 
presumption of prejudice, which shifts the burden to the prosecution to explain the conduct or to 
demonstrate harmless error.223 The harmless inquiry arises only after prejudice has been demonstrated.224

219 See, e.g., Urseth v. City of Dayton, 680 F. Supp. 1084 (S.D. Ohio 1987); State v. Akins, 867 S.W.2d 350 (Tenn. Crim. App. 
1993) (Rule 606(b) permits juror to testify about misleading responses on voir dire and about bias and prejudice).

220 See Ronald L. Carlson & Steven M. Sumberg, Attacking Jury Verdicts: Paradigms for Rule Revision, 1977 ARIZ. ST. L. J. 247, 
274.

221 STEPHEN A. SALTZBURG, MICHAEL M. MARTIN & DANIEL J. CAPRA, 3 FEDERAL RULES OF EVIDENCE MANUAL 606-13 to 606-14 (9th 
ed. 2006) (citing federal cases that appear to misread Rule 606(b) as applying only to attacks on a verdict).

222 State v. Crenshaw, 64 S.W.3d 374, 394 (Tenn. Crim. App. 2001); Mayo v. Shine, 392 S.W.3d 61, 2012 Tenn. App. LEXIS 
425 (Tenn. Ct. App. June 25, 2012) (court emphasized party claining error under Rule 606(b) must show that a juror was 
exposed to extraneous prejudicial information or subjected to improper influence before the burden shifts to the other side to 
prove that such information or influence was harmless). See also State v. Pope, 2015 Tenn. Crim. App. LEXIS 470 (Tenn. Crim. 
App. 2015) (defendant failed to prove jury was exposed to extraneous prejudicial evidence; therefore, state had no obligation to 
explain the conduct or demonstrate that it was harmless).

222.1 Allen v. Albea, 476 S.W.3d 366, 375 (Tenn. Ct. App. 2015).

223 State v. Parchman, 973 S.W.2d 607, 612 (Tenn. Crim. App. 1997) (juror had conversation with bailiff). See also State v. 
Crenshaw, 64 S.W.3d 374 (Tenn. Crim. App. 2001). State v. Adams, 405 S.W.3d 641, 651 (Tenn. 2013) (dismissed alternate 
juror gave note to sitting juror before deliberations started).

224 Id. See also State v. Pope, 2015 Tenn. Crim. App. LEXIS 470 (Tenn. Crim. App. 2015); Mayo v. Shine, 392 S.W.3d 61 (Tenn. 
Ct. App. 2012).
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The prosecution has a difficult time establishing harmless error since it ordinarily cannot have jurors testify 
whether the improper information affected their thought processes during deliberations. The Tennessee 
Supreme Court has adopted an objective approach to assessing the impact on a verdict of a juror’s 
exposure to extraneous prejudicial information or improper influence.

In determining whether the State has rebutted the presumption of prejudice in circumstances such as 
these, trial courts should consider the following factors: (1) the nature and content of the information or 
influence, including whether the content was cumulative of other evidence adduced at trial; [the Adams 
court later said that this was determined by inquiry into the identifies of the parties involved, the 
substance of the communication, and how the exchange of information occurred, 405 S.W.3d at 654] 
(2) the number of jurors exposed to the information or influence; (3) the manner and timing of the 
exposure to the juror(s); and (4) the weight of the evidence adduced at trial. No single factor is 
dispositive. Instead, trial courts should consider all of the factors in light of the ultimate inquiry—
whether there exists a reasonable possibility that the extraneous prejudicial information or improper 
outside influence altered the verdict.224.1

The Tennessee Supreme Court has provided some guidance by stating that the proper procedure is:

for the judge to limit the questions asked the jurors to whether the communication was made and what 
it contained, and then, having determined that the communication took place and what exactly was 
said, to determine—without asking the jurors anything further and emphatically without asking them 
what role the communication played in their thoughts or discussion—whether there is a reasonable 
possibility that the communication altered their verdict.224.2

The Court provided further suggestions by noting that the trial court could call as a witness the person who 
allegedly provided the improper outside information or call the other jury members and ask whether they 
had heard or learned about the improper information.224.3

Appeal. A trial court’s denial of a motion to hold a hearing concerning a jury’s possible exposure to 
extraneous information and a trial court’s decision to permit the taking of the testimony of any or all of the 
former jurors at such a hearing are reviewed under an abuse of discretion standard.224.4
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224.1 State v. Adams, 405 S.W.3d 641, 653–654 (Tenn. 2013).

224.2 State v. Adams, 405 S.W.3d 641, 652 (Tenn. 2013) (emphasis in original) (quoting Walsh v. State, 166 S.W.3d 641, 648–
649 (Tenn. 2005)) (emphasis added) (Walsh quoting Haugh v. Jones & Laughlin Steel Corp., 949 F.2d 914, 917 (7th Cir. 1991)).

224.3 State v. Adams, 405 S.W.3d 641, 652–653 (Tenn. 2013).

224.4 State v. Gaddis, 2012 Tenn. Crim. App. LEXIS 432 (Tenn. Crim. App. 2012). See also State v. Wilson, 2018 Tenn. Crim. 
App. LEXIS 351 (Tenn. Crim. App. May 7, 2018) (trial court trial heard testimony from the court officer, the deputy clerk, and the 
jurors at hearing on motion for new trial, finding no evidence that jury was exposed to improper extraneous evidence).
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1 Tennessee Law of Evidence § 6.07

Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.07 Rule 607. Who May Impeach?

[1] Text of Rule

Rule 607 Who May Impeach? 

The credibility of a witness may be attacked by any party, including the party calling the 
witness.

Advisory Commission Comment:

The rule would abolish Tennessee’s common law prohibition against impeaching one’s own 
witness —the voucher rule. The present rule finds expression in King v. State, 187 Tenn. 431, 
215 S.W.2d 813 (1948); Record v. Chickasaw Cooperage Co., 108 Tenn. 657, 69 S.W. 334 (1902).

The commission believed that requiring a lawyer calling a witness to vouch for the witness’s 
credibility too often unfairly restricts proof. Obviously there is no choice over who witnesses 
facts. In some instances, rigid enforcement of the voucher rule has caused Constitutional error. 
See 410 U.S. 284 (1973).

See Rule 611 for the mode and order of interrogation.

2000 Advisory Commission Comment:

Decisional law prohibits a lawyer from calling a witness—knowing the testimony will be adverse 
to the lawyer’s position—solely to impeach that witness by an inconsistent statement. See the 
June 1999 issue of the Tennessee Bar Journal at page 23 and Cohen et alia, TENNESSEE LAW OF 

EVIDENCE (3d ed.) at § 613.1.225

[2] In General

Rule 607, following the substantially identical federal rule,226 provides that any party may attack the credibility of 
any witness.227 This rule rejects the common law rule and the former Tennessee228 voucher rule that barred a 
party under some circumstances from impeaching the party’s own witness. The traditional voucher rule had two 
bases. First, it was designed to ensure the accuracy of witnesses’ testimony by encouraging counsel to screen 
their witnesses and eliminate untrustworthy ones. Second, the voucher rule attempted to minimize harassment 
of witnesses by eliminating one source of impeachment.

While the policy behind the voucher rule may have had some merit, the rule itself had the potential to cause 
significant hardship and injustice. On some occasions, justice could only be served if a party were permitted to 

225 The correct citation to the current edition is § 6.13[2].

226 FED. R. Evid. 607.

227 See, e.g., State v. Tizard, 897 S.W. 2d 732 (Tenn. Crim. App. 1994) (party may impeach a witness that party called).

228 See, e.g., Williams v. State, 576 S.W.2d 766 (Tenn. Crim. App. 1978); King v. State, 187 Tenn. 431, 215 S.W.2d 813 (1948); 
Record v. Chickasaw Cooperage Co., 108 Tenn. 657, 69 S.W. 334 (1902).
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impeach the party’s own witness.229 This reality caused Tennessee courts to fashion a number of exceptions to 
the voucher rule. Tennessee law permitted a party to impeach the party’s own witness when the witness 
surprised counsel and became a hostile witness,230 or when the witness was an indispensable witness.231

Voucher Rule Rejected. Rule 607 rejects both the voucher rule and its theoretical underpinning. While the 
common law assumed that counsel had a choice of witnesses and could select only the trustworthy ones, Rule 
607 is bottomed on the principle that often counsel has no choice of witnesses.232 Sometimes counsel must use 
the available witness, even though the witness’s credibility is questionable and the witness may tell a different 
story while testifying than he or she did in an interview or deposition.

“Stealing the Thunder.” Since under this rule a party may impeach its own witnesses, including friendly 
witnesses, the party may elect to “steal the thunder” from adversary counsel. During direct examination, 
counsel may elicit testimony about the friendly witness’s bias or other impeaching facts. Ordinarily, of course, 
such unwelcome facts would be brought out by adversary counsel during cross-examination. Counsel’s 
“honesty” in facing these facts on direct examination may dull their negative impact and even lend some 
credibility to this candid lawyer and his or her witness.

Potential Abuse. Rule 607’s authorization to impeach one’s own witnesses creates a possible avenue for 
abuse. As discussed more fully elsewhere,233 a party may attempt to use Rule 607 to call a witness solely for 
the purposes of impeachment. This technique could allow the calling party to introduce a prior inconsistent 
statement that otherwise would be inadmissible. A number of authorities condemn this practice and bar this use 
of Rule 607. The Tennessee court of criminal appeals has also expressly stated that a witness may not be 
impeached “primarily for the purpose of” introducing a prior inconsistent statement.233.1 Thus, when a party 
alleges the opposing party has called a witness merely as a pretext to impeach that witness, the court may 
assess the underlying basis for the witness’ testimony, including whether the prior statement and the testimony 
were inconsistent, whether the party calling the witness was aware the witness had disavowed the previous 
statement, and whether evidence existed to show the witness had been called for the sole purpose of 
impeachment.233.2

229 See, e.g., Chambers v. Mississippi, 410 U.S. 284, 93 S.Ct. 1038, 35 L.Ed.2d 297 (1973) (Mississippi voucher rule, in 
combination with other evidence rule, prevented defendant from having fair trial).

230 See, e.g., King v. State, 187 Tenn. 431, 215 S.W.2d 813 (1948).

231 See, e.g., Mays v. State, 495 S.W.2d 833 (Tenn. Crim. App. 1972).

232 See Tenn. R. Evid. 607 Advisory Commission Comment (“[o]bviously there is no choice over who witnesses facts”).

233 See below § 6.13[2].

233.1 State v. Rayfield, 507 S.W.3d 682 (Tenn. Crim. App. 2015) (although Rule 613 permits impeachment of a witness with a 
prior inconsistent statement, and a prior inconsistent statement may be used as substantive evidence under Tenn. R. Evid. 
803(26), a witness may not call a witness merely as a “pretext” for impeaching him or her with evidence that would be otherwise 
inadmissible). See also State v. Jones, 15 S.W.3d 880 (Tenn. Crim. App. 1999) (no proof that prosecutor called witness as a 
pretext or ruse to introduce her prior statement); Mays v. State, 495 S.W.2d 833 (Tenn. App. 1972) (a party may not call a 
witness to testify for the primary purpose of introducing a prior inconsistent statement that would otherwise be inadmissible); 
State v. Roy L. Payne, 1993 Tenn. Crim. App. LEXIS 47 (Tenn. Crim. App. 1993) (impeachment cannot be a “mere ruse” to 
present to the jury prejudicial or improper testimony).

233.2 State v. Rayfield, 507 S.W.3d 682 (Tenn. Crim. App. 2015) (where prosecutor argued that the state was permitted to 
impeach its own witness pursuant to Rule 607 and stated that the impeachment was prompted because the witness’ testimony 
had been different than what he had led the prosecutor to believe it would be, thereby deceiving the prosecution, evidence was 
insufficient to show prosecutor called the witness as a pretext to introduce his prior written statement).
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[3] Procedural Aspects of Impeachment

While Rule 607 clearly establishes that the credibility of a witness can be impeached by any party, the rule is 
otherwise silent on the parameters of impeachment in Tennessee courts. Other provisions in the Tennessee 
Rules of Evidence provide some details on the scope and kinds of permissible impeachment, although the 
treatment of impeachment is far from complete. Each rule on point is summarized below.

If a writing or recorded statement is introduced to impeach by one party, an adverse party may have any other 
part of it or another writing or recorded statement introduced at that time to be used for impeachment purposes, 
Rule 106. If a witness uses a writing to refresh memory while testifying, the adverse party is entitled to use the 
writing for impeachment, Rule 612. An expert can be impeached by use of a learned treatise, Rule 618. A prior 
inconsistent statement can also be used to impeach in Tennessee.234 However, Rule 408 states that a prior 
inconsistent statement made in compromise negotiations cannot be used for impeachment.

Other acts and some character traits can also be used to impeach. Rule 608 permits certain acts and character 
traits to be used to impeach. Rule 609 authorizes criminal convictions for impeachment purposes. While 
sometimes a person’s acts can be used to impeach, the person’s religious beliefs cannot be introduced for 
impeachment, Rule 610. A person’s bias or prejudice, Rule 616, or impaired capacity, Rule 617, are 
permissible impeachment topics under Tennessee law.

[4] Contradiction

[a] In General

A common method of impeachment is rebutting the factual assertion of the witness to be impeached.234.1 If 
the trier of fact believes contradictory evidence, the witness’s credibility is surely diminished. The primary 
problems with this mode of impeachment are that the contradictory evidence may cause the jury to be 
confused about the real issues, misled, or prejudiced, or may waste time with proof of little significance to 
the outcome of the case.

Assume that witness A testified that she saw an accident at 5:00 p.m. on a certain day as she returned 
home from the Huge Buy Grocery Store. Counsel discovered that witness A actually was returning from a 
bakery located next door to the Huge Buy. Counsel can confront witness A with this discrepancy in an effort 
to impeach her credibility by suggesting that her memory of the time and details of the accident may be 
faulty since her memory of an event near in time to the accident was faulty.

[b] Extrinsic Proof; Collateral Evidence Rule

A witness’s testimony may include hundreds or even thousands of facts. Some are critical to the case and 
others are background material or virtually irrelevant to the case. Can counsel contradict any such facts in 
order to impeach the witness?
General Rule. The general rule is that counsel can challenge the accuracy of any relevant facts during 
cross-examination of the witness. This lets the trier of fact assess the witness’s demeanor, sincerity, and 
ability to perceive, record, recall, and narrate past events.
Limit: Relevancy. Of course a court may place limits on such questioning about irrelevant facts mentioned 
on direct examination. In State v. Adkisson,235 for example, the prosecutor improperly asked the 

234 Cf. Tenn. R. Evid. 613. See below § 6.13[2]. A prior inconsistent statement may also be used as substantive evidence in 
limited situations under Rule 803(26). See below § 8.31.

234.1 See, e.g., State v. Melton, 2018 Tenn. Crim. App. LEXIS 109 (Tenn. Crim. App. Feb. 16, 2018) (fact contradiction allows a 
cross-examining party to inquire about facts that conflict with the witness’s testimony, to show indirectly that the witness is 
untruthful; accordingly, where the defendant testified that he was not “into pornography” and attempted to limit his knowledge of 
pornography to that which he had seen on HBO, the State could question the defendant about his possession of printed 
pornographic material).
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defendant’s wife whether she had ever known her husband to be involved in drug dealing. When she 
answered, “No”, the trial court allowed the prosecutor to ask about an incident in which he was arrested and 
drugs were found at the marital home. The Court of Criminal Appeals condemned this practice, holding:

Another restriction on the state’s right to cross-examine defense witnesses is the prohibition against 
asking questions which seek a response that constitutes irrelevant evidence, and, when the witness 
fails to give the precise answer sought, asking a second question which also seeks a response of 
irrelevant evidence under the guise of impeaching the witness.236

Collateral Fact Rule. The collateral fact rule also severely limits counsel’s ability to introduce extrinsic proof 
of the contradictory facts. According to this rule, there can be no extrinsic proof of collateral matters.237 
Though not specifically mentioned in the Tennessee Rules of Evidence, it is nevertheless part of 
Tennessee law as an aspect of the relevance principles in Rules 401–403.238

If the fact being contradicted is deemed collateral, counsel must use cross-examination of the witness being 
impeached to bring out the contradictory fact and must accept the witness’s response, even if it is a denial 
that counsel could disprove. Counsel cannot prove the fact by such extrinsic proof as the testimony of other 
witnesses. The collateral fact rule is designed to save time and prevent confusing the jury and “uselessly to 
protract and increase the expense of judicial investigations.”239

Returning to the example above where witness A claimed to be returning from the Huge Buy Grocery Store, 
counsel can challenge witness A’s credibility by asking her on cross-examination, if it was true that she was 
really returning from the bakery rather than the Huge Buy. Since whether she was at the bakery or the 
Huge Buy is probably collateral, extrinsic proof is barred. Irrespective of the witness’s response when asked 
about her presence at the bakery, counsel cannot call the baker to testify that witness A was in the bakery 
shop shortly before 5:00 p.m. on the day of the accident.

[c] Definition of Collateral

A fact is generally deemed “collateral” if its only relevance is that it contradicts something said in court. It is 
non-collateral if it is relevant independent of any contradiction.240 Stated differently, a fact is not collateral if 
it provides a reasonable inference concerning the principal matters in dispute.240.1 Returning to the above 
example, it is probably a collateral fact that witness A returned from the bakery instead of the Huge Buy, but 

235 899 S.W.2d 626 (Tenn. Crim. App. 1994).

236 Id. at 646. See also Hatchett v. State, 552 S.W.2d 414 (Tenn. Crim. App. 1977) (on direct examination, defendant was asked 
whether he had ever used illegal drugs; when he said “no”, the prosecutor asked about a misdemeanor marijuana conviction; the 
Court of Criminal Appeals held that the first question was improper and the second also irrelevant, even though used to impeach 
the first question).

237 See, e.g., State v. Leach, 148 S.W.3d 42, 56 (Tenn. 2004); Franklin v. Franklin, 90 Tenn. 44, 16 S.W. 557 (1891).

238 State v. Leach, 148 S.W.3d 42, 56 (Tenn. 2004).

239 State v. Leach, 148 S.W.3d 42, 56 (Tenn. 2004).

240 State v. Leach, 148 S.W. 3d 42, 56 (Tenn. 2004). See State v. Electroplating, Inc., 990 S.W.2d 211, 227 n. 17 (Tenn. Crim. 
App. 1998) (fact is not collateral if it is admissible because it is relevant to prove a material issue under Rules 401 and 402; once 
evidence is admissible as substantive evidence, the issue of admissibility to impeach is irrelevant) , overruled in part, on other 
grounds, State v. King, 2013 Tenn. Crim. App. LEXIS 192 (Crim. App. Mar. 4, 2013).

240.1 State v. Robinson, 2020 Tenn. Crim. App. LEXIS 277 (Tenn. Crim. App. Apr. 21, 2020) (evidence was a collateral fact 
because it was not relevant to allegations that defendant had sexually abused various victims; its only relevance was that it 
contradicted something a victim said in court under cross-examination). By contrast, see State v. Stackhouse, 2011 Tenn. Crim. 
App. LEXIS 851 (Tenn. Crim. App. 2011) (testimony related to material fact in case and, therefore, was not collateral).
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it would not be collateral if the witness had been at a tavern instead of the grocery store. Presence at a 
tavern would be directly relevant on whether witness A had consumed alcohol and therefore had an 
impaired capacity when she observed the auto accident.

A good example is State v. Perkinson,241 a case involving a homicide and charges of solicitation and 
conspiracy to commit first-degree murder. Roberts testified for the state at the trial. On cross-examination of 
Roberts, the defense asked Roberts whether Roberts had cocaine deals with the victim of the solicitation. 
Roberts denied the charges. Defense counsel then attempted to have other witnesses testify that Roberts 
had had cocaine dealings with the victim. The Tennessee Court of Criminal Appeals held that the questions 
to witnesses (other than Roberts) about the cocaine deal were improper because of the collateral evidence 
rule. They were not relevant in the homicide case other than for the purpose of contradicting Roberts. The 
Court of Criminal Appeals suggested the result would have been different, however, if the defendant had 
been able to establish a “viable third party defense.” This would have required some proof that Roberts 
might have been the killer. At trial, apparently the only proof of Roberts’ involvement in the homicide was 
the cocaine link, which the Court of Criminal Appeals found insufficient to make the drug deals relevant 
irrespective of the fact that they contradicted Roberts’ testimony denying the cocaine deals.

[d] Rehabilitation

Once a witness is subjected to impeachment by contradiction, Tennessee courts often find the door has 
been opened for rehabilitative testimony on the alleged contradiction. The rule barring extrinsic proof of 
contradiction of a collateral matter should apply to such cases. If the contradiction is not collateral, however, 
extrinsic rehabilitative proof should be allowed. In State v. McPherson,242 for example, the cross-
examination of a rape victim suggested the victim lied about the incident because after it she was calm and 
even laughed during an interview by a police officer. To counter this evidence, the prosecution called the 
victim’s roommate who testified that after the rape the victim was afraid to be alone. The witness also 
related a few incidents when the victim became emotional. The Tennessee Court of Criminal Appeals held 
that the defense opened the door to the roommate’s testimony when it attacked the victim’s conduct after 
the incident. The prosecution was entitled to respond to the defense’s allegations.

[5] Cancellation by Contradiction

A number of Tennessee decisions adopt a rule that contradictory statements by a witness on the same fact 
cancel each other and therefore amount to no evidence on that fact.243 Although not technically a rule of 
evidence, this rule can have a significant impact on a case and merits attention.

The rule is explained as follows:

241 867 S.W.2d 1 (Tenn. Crim. App. 1992). See also Davis v. Hall, 920 S.W.2d 213, 217 (Tenn. Ct. App. 1995) (plaintiff in 
automobile accident case testified she could not remember previous accident involving same type of injury as in instant case; 
court permitted police officer to testify about the prior accident; evidence admitted as contradiction).

242 882 S.W.2d 365 (Tenn. Crim. App. 1994).

243 See, e.g., State v. Matthews, 888 S.W.2d 446 (Tenn. Crim. App. 1993) (burglary and theft); Taylor v. Nashville Banner Pub. 
Co., 573 S.W.2d 476 (Tenn. Ct. App. 1978) (tort); Donoho v. Large, 25 Tenn. App. 433, 158 S.W.2d 447 (1941) (tort); Nashville 
& Am. Trust Co. v. Aetna Cas. & Sur. Co., 21 Tenn. App. 366, 110 S.W.2d 1041 (1937) (action on fidelity bond); Church v. 
Perales, 39 S.W.3d 149 (Tenn. Ct. App. 2000) (contradictory statements by the same witness regarding a single fact cancel 
each other out); Robinson v. Currey, 153 S.W. 3d 32, 40 (Tenn. Ct. App. 2004); Helderman v. Smolin, 179 S.W.3d 493, 501 
(Tenn. Ct. App. 2005) (contradictory statements by the same witness regarding a single fact will cancel each other out and are 
no evidence of the fact sought to be proved; standard of care in medical malpractice case).

Such statements could also qualify for impeachment by prior inconsistent statement under Rule 613, see below § 6.13, and as 
substantive evidence of a prior inconsistent statement under Rule 803(26), see below § 8.31.
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The question here is not one of the credibility of a witness or of the weight of evidence; but it is whether 
there is any evidence at all to prove the fact. If two witnesses contradict each other, there is proof on both 
sides, and it is for the jury to say where the truth lies; but if the proof of a fact lies wholly with one witness, 
and he both affirms and denies it, and there is no explanation, it cannot stand otherwise than unproven. 
For his testimony to prove it is no stronger than his testimony to disprove it, and it would be mere caprice in 
a jury upon such evidence to decide it either way.244

Explanation for Inconsistency. It should be noted that this rule is actually more narrow than it would appear to 
be. No sensible decision holds that a witness’s testimony on a fact is automatically discounted simply because 
the witness contradicted himself or herself on that fact. Rather, the court assesses whether there is an 
explanation for the inconsistency and whether either version is corroborated by other evidence.245 The courts 
recognize that testimony may have value even though it has been both affirmed and denied if the contradiction 
is explained and shown to be the product of misunderstanding or inadvertence.246

The explanation can take many forms. For example, one deponent in one deposition denied repeating a rumor, 
then admitted the repetition in a second deposition a year later. The court held the cancellation rule did not 
apply because the deponent had refreshed his recollection in the interim between the two depositions.247 In 
another case a witness who had given contradictory statements prior to trial explained in his testimony that he 
had been threatened and therefore felt he had to exonerate the defendants when making his earlier statements, 
which were untrue.248

Corroboration. Corroboration of one version is also frequently found, thereby blocking the cancellation rule. 
Often it consists of the testimony of another witness.249

244 Johnston v. Cincinnati N.O. & T.P. Ry. Co., 146 Tenn. 135, 240 S.W. 429, 436 (1922).

245 See, e.g., State v. Matthews, 888 S.W.2d 446 (Tenn. Crim. App. 1993); State v. Caldwell, 977 S.W.2d 110, 118 (Tenn. Crim. 
App. 1997) (cancellation rule applies only when inconsistency in a witness’s testimony is unexplained and when neither version 
of the testimony is corroborated by other evidence); In re Estate of Ross, 969 S.W.2d 398 (Tenn. Ct. App. 1997) (in deposition, 
witness testified she did not know the document she saw being signed was a will, but at trial she testified she knew it was a will; 
rule of cancellation applies when inconsistency in testimony is unexplained and neither version is corroborated by other 
evidence; here, the unexplained contradiction rendered the witness’s testimony of no weight); State v. Wyrick, 62 S.W.3d 751, 
767 (Tenn. Crim. App. 2001) (witness’s contradictory statements concerning the same fact act to cancel each other if the 
contradiction is unexplained and no other evidence exists to corroborate either statement); Robinson v. Currey, 153 S.W. 3d 32, 
40 (Tenn. Ct. App. 2004); Helderman v. Smolin, 179 S.W.3d 493, 502 (Tenn. Ct. App. 2005) (cancellation rule only applies when 
a witness’s testimony is unexplained and when neither version of the witness’s testimony is corroborated by other evidence); 
Robinson v. Currey, 153 S.W.3d 32, 40 (Tenn. Ct. App. 2004) (contradictory statements by the same witness regarding a single 
fact cancel each other out, but only when the inconsistency in the witness’s testimony is unexplained and neither version of the 
testimony is corroborated by other evidence); Duke v. State, 2015 Tenn. App. LEXIS 925 (Tenn. Ct. App. 2015) (cancellation of 
the testimony of a witness occurs when there are contradictory statements of a witness in connection with the same facts; the 
rule set does not apply when the inconsistency in the testimony is explained and one version is corroborated by other evidence); 
Aurora Loan Servs., LLC v. Woody, 2014 Tenn. App. LEXIS 872 (Tenn. Ct. App. 2014) (for statements to be subject to the 
cancellation rule, the contradiction must represent an unequivocal and irreconcilable conflict; providing additional information 
that does not directly conflict with any of the prior information is insufficient to meet this high standard); Rochelle v. Grange Mut. 
Cas. Co., 2012 Tenn. App. LEXIS 529 (Tenn. Ct. App. 2012) (cancellation rule requires that the allegedly contradictory 
statements be unexplained and that neither statement can be corroborated by other competent evidence); State v. Dixon, 2017 
Tenn. Crim. App. LEXIS 1032 (Tenn. Crim. App. 2017) (the cancellation rule applies only when the inconsistency in a witness’s 
testimony is unexplained and neither version of testimony is corroborated by other evidence; witness’s testimony was 
corroborated by testimony of victim’s wife).

246 Robinson v. Currey, 153 S.W.3d 32, 40 (Tenn. Ct. App. 2004).

247 Taylor v. Nashville Banner Pub. Co., 573 S.W.2d 476 (Tenn. Ct. App. 1978).

248 State v. Caldwell, 977 S.W.2d 110 (Tenn. Crim. App. 1997).
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[6] Physical Facts Rule

Tennessee trial and appellate courts follow the physical facts rule in both civil250 and criminal251 cases. 
According to the Tennessee Supreme Court:

The so-called “physical facts rule” is the accepted proposition that in cases where the testimony of a 
witness is entirely irreconcilable with the physical evidence, the testimony can be disregarded.252

Another decision stated the rule as follows:

The “physical facts rule” provides that an appellate court may disregard a witness’s testimony when it is 
impossible to reconcile the testimony with the physical evidence or with well established and universally 
recognized physical laws.253

Since this rule permits the trier of fact to discount a witness’s testimony when the physical evidence establishes 
that the testimony cannot be true, it creates a preference for the physical evidence in such cases. The physical 
evidence is to be credited and the oral testimony disregarded.

The physical facts rule does not apply simply because oral testimony conflicts with the physical evidence or the 
oral testimony is subject to different interpretations. Rather, the oral testimony must be “incredible as a matter 
of law.”254 This means:

It must be unbelievable on its face, i.e., testimony as to facts or events that the witness physically could not 
have possibly observed or events that could not have occurred under the laws of nature.255

Moreover, the physical facts must be “well-established and universally recognized physical laws.”256 An 
example of the physical facts rule would be testimony that a witness saw the sun set in the east.257 Another is 
that a certain truck was physically incapable of traveling fifty to eighty miles per hour in second gear, despite 
the driver’s testimony that this occurred.258

249 State v. Matthews, 888 S.W.2d 446 (Tenn. Crim. App. 1993); (Rochelle v. Grange Mut. Cas. Co., 2012 Tenn. App. LEXIS 529 
(Tenn. Ct. App. 2012) (based on the corroborating testimony and evidence in the record, cancellation rule did not apply to 
negate witness’ testimony). See also, State v. Dixon, 2017 Tenn. Crim. App. LEXIS 1032 (Tenn. Crim. App. 2017) (cancellation 
rule does not apply if a witness’s testimony is corroborated by “other evidence,” and this evidence may be provided by an 
interested party; witness testified that defendant was the aggressor, and victim’s wife corroborated this testimony, so 
cancellation rule did not apply).

250 See, e.g., Nelms v. Tennessee Farmers Mut. Ins. Co., 613 S.W.2d 481 (Tenn. Ct. App. 1979) (suit on insurance contract); 
Lowe v. Preferred Truck Leasing, 528 S.W. 2d 38 (Tenn. Ct. App. 1975) (tort).

251 See, e.g., State v. Hornsby, 858 S.W.2d 892 (Tenn. 1993); State v. Allen, 259 S.W.3d 671, 679 (Tenn. 2008) (physical facts 
rule applies in criminal cases).

252 State v. Hornsby, 858 S.W.2d 892, 894 (Tenn. 1993).

253 Bowman v. State, 206 S.W.3d 467, 475 n.4 (Tenn. Ct. App. 2006).

254 Id.

255 Id. at 894.

256 State v. Radley, 29 S.W.3d 532 (Tenn. Crim. App. 1999) (quoting Nelms v. Tennessee Farmer’s Mut. Ins. Co., 613 S.W.2d 
481, 483 (Tenn. Ct. App. 1978)).

257 State v. Hornsby, 858 S.W.2d 892, 894 (Tenn. 1993).

258 Lowe v. Preferred Leasing, 528 S.W.2d 38 (Tenn. Ct. App. 1975). See also Camurati v. Sutton, 48 Tenn. App. 54, 342 S.W. 
2d 732 (1960) (oral testimony conflicted with skid marks); Gordon’s Transports v. Bailey, 41 Tenn. App. 365, 294 S.W.2d 313 
(1956) (expert’s testimony established that a truck-car collision could not have happened as a witness said).
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When presented with an argument that the physical facts rule should apply, Tennessee courts examine the 
evidence carefully to see if the oral testimony can be reconciled with the physical proof. If a plausible 
explanation is available, the physical facts rule is not used.259 Thus, Tennessee case law indicates that the 
physical facts rule should be used “sparingly.”260

Tennessee Law of Evidence
Copyright 2021,  Matthew Bender & Company, Inc., a member of the LexisNexis Group.

End of Document

259 See, e.g., State v. Allen, 259 S.W.3d 671, 681(Tenn. 2008) (physical facts rule not applied because if some of the conflicting 
testimony were believed, the event was not physically impossible; was disagreement about physical position of homicide victim 
when shot; in one version, the defendant could not have shot the victim because of his location when the shot was fired); cf. 
Nelms v. Tennessee Farmers Mut. Ins. Co., 613 S.W.2d 481 (Tenn. Ct. App. 1978) (court speculated that there were several 
theories to reconcile the oral and physical evidence).

260 State v. Allen, 259 S.W.3d 671, 681(Tenn. 2008) (citing State v. Hornsby, 858 S.W.2d 892 (Tenn. 1993)).
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1 Tennessee Law of Evidence § 6.08

Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.08 Rule 608. Evidence of Character and Conduct of Witness

[1] Text of Rule

Rule 608 Evidence of Character and Conduct of Witness

(a) Opinion and Reputation Evidence of Character.The credibility of a witness may be attacked 
or supported by evidence in the form of opinion or reputation, but subject to these 
limitations:

(1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) 
evidence of truthful character is admissible only after the character of the witness for 
truthfulness had been attacked.

(b) Specific Instances of Conduct.Specific instances of conduct of a witness for the purpose of 
attacking or supporting the witness’s character for truthfulness, other than convictions of 
crime as provided in Rule 609, may not be proved by extrinsic evidence. They may, 
however, if probative of truthfulness or untruthfulness and under the following conditions, 
be inquired into on cross-examination of the witness concerning the witness’s character for 
truthfulness or untruthfulness or concerning the character for truthfulness or 
untruthfulness of another witness as to which the character witness being cross-examined 
has testified. The conditions which must be satisfied before allowing inquiry on cross-
examination about such conduct probative solely of truthfulness or untruthfulness are:

(1) The court upon request must hold a hearing outside the jury’s presence and must 
determine that the alleged conduct has probative value and that a reasonable factual 
basis exists for the inquiry;

(2) The conduct must have occurred no more than ten years before commencement of the 
action or prosecution, but evidence of a specific instance of conduct not qualifying 
under this paragraph (2) is admissible if the proponent gives to the adverse party 
sufficient advance notice of intent to use such evidence to provide the adverse party 
with a fair opportunity to contest the use of such evidence and the court determines in 
the interests of justice that the probative value of that evidence, supported by specific 
facts and circumstances, substantially outweighs its prejudicial effect; and

(3) If the witness to be impeached is the accused in a criminal prosecution, the State must 
give the accused reasonable written notice of the impeaching conduct before trial, and 
the court upon request must determine that the conduct’s probative value on credibility 
outweighs its unfair prejudicial effect on the substantive issues. The court may rule on 
the admissibility of such proof prior to the trial but in any event shall rule prior to the 
testimony of the accused. If the court makes a final determination that such proof is 
admissible for impeachment purposes, the accused need not actually testify at the trial 
to later challenge the propriety of the determination.

The giving of testimony, whether by an accused or by any other witness, does not 
operate as a waiver of the witness’s privilege against self-incrimination when examined 
with respect to matters which relate only to character for truthfulness.
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(c) Juvenile Conduct. Evidence of specific instances of conduct of a witness committed while 
the witness was a juvenile is generally not admissible under this rule. The court, however, 
may allow evidence of such conduct of a witness other than the accused, if the conduct 
would be admissible to attack the credibility of an adult, and the court is satisfied that 
admission in evidence is necessary for a fair determination in a civil action or criminal 
proceeding.

Advisory Commission Comment:

Part (a) admits opinion as well as community reputation to prove character. Presently, 
Tennessee restricts proof to reputation evidence. Ford v. Ford, 26 Tenn. 92, 100–01 (1846). The 
proposed change is minimal, however, because Tennessee has allowed a character witness on 
the credibility issue to opine that the fact witness should or should not be believed. Ford v. 
Ford, 26 Tenn. 92, 102 (1846).

Part (b) reflects the Supreme Court’s view of impeachment by prior bad acts. State v. Morgan, 
541 S.W.2d 385 (Tenn. 1976), incorporated F. R. EVID. 608(b) into Tennessee case law. The 
proposed rule is even more specific than the federal version. It requires a jury-out hearing on 
probative value and basis for cross-examination, relatively recent misconduct, and notice plus 
analytical weighing of probative value versus unfair prejudice.

To the extent that State v. Carruthers, 676 S.W.2d 936 (Tenn. 1984), can be construed as 
allowing cross-examination about a prior act of rape to impeach, the proposal would change 
that result.

If the witness makes a sweeping claim of good conduct on direct examination, that claim may 
open the door to cross-examination without pretrial notice and with a lower standard of 
probativeness, as rebuttal of the broad claim would itself tend to show untruthfulness. Also, 
there may be instances where the prosecution would not discover the accused’s bad acts until 
after the trial begins, making pretrial notice impossible; in such cases immediate notice and a 
hearing on the issue before the accused testifies should satisfy the spirit of the rule.

Note that the accused’s failure to take the stand in face of an adverse ruling on admissibility of 
a prior bad act does not waive the right to assign error on appeal.

Part (c) conforms juvenile bad acts admissibility to the principles used with juvenile 
adjudications. See Rule 609(d).

2005 Advisory Commission Comment:

Substituting “character for truthfulness” in place of “credibility” at the beginning and end of 
Rule 608(b) clarifies that contradiction impeachment by extrinsic evidence is permissible.”

[2] In General

Rule 608 is one of the most important rules in the Tennessee Rules of Evidence. It prescribes when reputation, 
opinion, and specific instances of conduct, other than criminal convictions, may be used to impeach or 
rehabilitate a witness by proving the truthful or untruthful character of that witness. It should be obvious that 
Rule 608 is an exception to the general principle of Rule 404(a) that character evidence is inadmissible, 
although Rule 404(a)(3) specifically approves of this exception.

Rule 608 is based on the idea that sometimes character evidence should be admitted. By implication, the rule 
accepts the idea that a person’s character is both a relevant and important factor in assessing that person’s 
credibility. But it should be noted that Rule 608 opens the door to proof of only certain aspects of a person’s 
character. This rule authorizes proof of a person’s character for truthfulness or untruthfulness. Proof of other 
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facets of character is not affected by Rule 608. Similarly, where the evidence is deemed not to be “character” 
evidence, Rule 608 is inapplicable.260.1

Rule 609 complements Rule 608 by authorizing proof of a criminal conviction to impeach a witness. Other 
evidence rules, discussed later in this chapter, also place limits on proof that would arguably be covered by 
Rule 608. Rule 610 generally bars proof of religious beliefs to impeach or rehabilitate a witness; Rule 613 
regulates the use of prior inconsistent statements; Rule 616 permits impeachment for bias; Rule 617 authorizes 
impeachment through proof of impaired physical or mental capacity; and Rule 618 allows a learned treatise to 
be used to impeach an expert witness.

Rule 608 deals with three types of evidence. It permits reputation and opinion testimony to be introduced to 
impeach or rehabilitate a witness if the evidence refers to character for truthfulness or untruthfulness.261 It also 
contains detailed, extensive rules regulating cross-examination about specific instances of conduct that are 
probative of truthfulness or untruthfulness.262 To facilitate a witness’s willingness to testify, Rule 608(b) also lets 
the witness selectively invoke the Fifth Amendment.263 Finally, the rule provides a little guidance for the use of 
proof to rehabilitate a witness.264

It should be noted that Rule 608 permits character evidence to be used for impeachment but does not affect the 
admission of such evidence as substantive evidence. Rules 404 and 412 provide limited admissibility of 
character evidence as substantive evidence.

Character evidence can be quite time consuming since there is no limit on the number of witnesses prepared to 
testify about a person’s reputation or the witness’s personal opinion of another person’s veracity. Under Rule 
403 trial courts have much discretion to place reasonable limits on the number of character witnesses and the 
length of their testimony.265

[3] Opinion and Reputation Evidence of Character

[a] In General
Covers Reputation and Opinion Evidence. Rule 608(a), consistent with Rule 405, generally permits 
reputation and opinion evidence of a witness’s character for truthfulness or untruthfulness to be introduced 
to impeach or rehabilitate the witness. This rule differs from older Tennessee authorities that had admitted 
reputation evidence but excluded opinion evidence on truthfulness or untruthfulness.266 It is consistent with 
the Federal Rule 608(a).267

260.1 See, e.g., Petr Pompa v. State, ___S.W.3d___, 2019 Tenn. Crim. App. LEXIS 767 (Tenn. Crim. App. Dec. 2, 2019) (where 
defendant objected under Rule 608 to school counselor’s testimony that the alleged sexual assault victim was “reserved” and 
“never one to be attention seeking”, arguing that it was inadmissible character evidence; the trial court held the evidence was a 
description of the victim’s demeanor, not testimony about the victim’s character; the testimony was held admissible because the 
counselor testified about her personal perception of the victim based on her interactions with the victim).

261 See below § 6.08[3].

262 See below §§ 6.08[4]–[10].

263 See below § 6.08[11].

264 See below § 6.08[12].

265 See, e.g., United States v. Haynes, 554 F.2d 231 (5th Cir. 1977) (trial judge has broad discretion to limit number of credibility 
witnesses).

266 See, e.g., Ford v. Ford, 26 Tenn. 91, 100–01 (1846).

267 FED. R. Evid. 608(a).
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Must Relate to Character at Time of Testimony. Since the reputation or opinion evidence is introduced to 
provide evidence of a witness’s character so that the trier of fact can more accurately assess the witness’s 
credibility, the key issue is the witness’s character at or near the time of testimony. Accordingly, the 
reputation or opinion proof under Rule 608(a) should relate to the witness’s character at the time of the 
proceeding.

[b] Reputation

Rule 608(a) is vague in detailing the scope of reputation proof. Reputation is a group estimate of a person’s 
character or trait of character. It differs from opinion, which is an individual’s assessment of someone’s 
character or trait of character. Reputation is based on the sum of individual opinions.
Locale of Reputation. Rule 608(a) does not specify where the reputation for truthfulness or untruthfulness 
must have been formed. Rule 803(21), however, creates a hearsay exception for reputation of character 
“among associates or in the community.”268 Since Rule 803(21) implements Rule 608(a), the latter can 
include a witness’s character reputation in the community in which the witness lives, or among the witness’s 
associates at work,269 school, or in a social setting.

Foundation. Although Rule 608(a) is silent on the issue, it is clear that a witness can testify about another 
witness’s reputation for truthfulness or untruthfulness only if the former is sufficiently familiar with the 
reputation to testify about it. The foundation would be satisfied if the character witness had lived in the 
community and had heard others discuss the truthful or untruthful character of the target witness. In 
describing this foundation, the Tennessee Supreme Court cited a federal case:

[T]he [federal] court concluded that to warrant admitting evidence about a witness’s reputation for 
truthfulness, it is necessary to qualify the reputation witness “through a showing of ‘such acquaintance 
with the [person under attack], the community in which he has lived and the circles in which he has 
moved, as to speak with authority of the terms in which generally he is regarded.’ ”270

Using this test, the Tennessee Supreme Court held that there was insufficient foundation to permit the 
witness to testify about another witness’s character for truthfulness. The testifying witness was not asked 
about his acquaintance with the community where the other witness lived.271

The lack of discussion can also be used to formulate a person’s reputation if the testifying witness would 
have heard comments about the target witness’s character. Since Rule 608(a) permits a witness to testify 
about opinion as well as about reputation, a character witness can be asked if he or she would believe the 
target witness if the latter were testifying in court under oath.

Cross-Examination of Character Witness. On cross-examination of a character witness who has testified 
about the target witness’s character for truthfulness or untruthfulness, the character witness can be asked 
about the source of knowledge about the reputation. The purpose of these questions is to permit the trier of 
fact to assess the weight to be given the character witness’s testimony. The character witness can be 
asked whom he or she spoke with about the reputation, and where and when these conversations took 
place. The character witness can also be asked about the target witness’s specific acts to test whether the 
reputation witness has based the reputation testimony on adequate information.

[c] Opinion

268 Tenn. R. Evid. 803(21).

269 See, e.g., United States v. Mandel, 591 F.2d 1347, vacated, 602 F.2d 653 (4th Cir. 1979), cert. denied, 445 U.S. 961 (1980).

270 State v. Dutton, 896 S.W.2d 114, 118 (Tenn. 1995), (citing United States v. Watson, 669 F.2d 1374, 1381 (11th Cir. 1982)).

271 State v. Dutton, 896 S.W.2d 114 (Tenn. 1995).
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Rule 608(a) permits a witness to give his or her personal opinion as to the truthful or untruthful character of 
another witness. This “opinion witness testifies from personal knowledge and relates a personal impression 
of the primary witness’s character for truthfulness.”272 Witness X could testify that witness X believes that 
witness A is a liar who cannot be believed to tell the truth, even under oath.273 Before witness X can offer 
an opinion on witness A’s truthfulness, witness X must be shown to be sufficiently personally familiar with 
witness A’s character to offer an opinion on the subject.

Foundation. Rule 608(a) does not indicate how extensive this familiarity must be, but Rules 403 and 701(a) 
permit the exclusion of such evidence if an adequate familiarity is not present.273.1 The longer the character 
witness has had contact with the target witness, the more likely the court is to find that the character 
witness is qualified to testify. Illustrative is United States v. Dotson,274 in which four government agents 
testified that in their opinion the defendant and his girlfriend should not be believed under oath. The Court 
of Appeals excluded this testimony by three of the four officers as having an inadequate basis. The three 
became familiar with the defendant by having conducted a criminal investigation of him. There was no 
testimony about the extent of their knowledge of the accused. The court noted:

But the fact that one has conducted an investigation of the defendant, has known the defendant, or has 
had minimal contact with defendant’s witnesses is not a sufficiently reliable basis under Rules 608(a) 
and 701 for that witness, over objection, to put before the jury the opinion that they are liars.275

Another illustration is State v. Dutton,276 where the Tennessee Supreme Court found the necessary 
foundation to permit opinion testimony. The character witness testified he had been around the victim, on 
and off, on weekends for a number of years. This contact was sufficient to establish adequate personal 
knowledge to form an opinion of the victim’s character for truthfulness.

Other aspects of the character witness’s familiarity with the target witness can also be explored. If the 
opinion on untruthful character is based on a stale incident, the testimony can be excluded as having 
insufficient basis.277

The opinion witness can be asked about the target witness’s character for truthfulness or untruthfulness. 
Often the opinion witness is also asked if he or she would believe the target witness if the target witness 
were testifying in court under oath.

272 Id. at 118. See also State v. Banks, 2017 Tenn. Crim. App. LEXIS 129 (Tenn. Crim. App. 2017) (the character witness must 
testify from personal knowledge; where witness testified that she only had a brief interaction with victim and that she did not 
have any personal experience which would indicate that the victim was lying, the defense did not show that she was “sufficiently 
personally familiar” with victim’s character as required under Rule 608(a)).

273 See, e.g., United States v. Melton, 739 F.2d 576 (11th Cir. 1984) (government permitted to call five witnesses who testified 
they would not believe the defendant under oath).

273.1 See State v. Banks, 2017 Tenn. Crim. App. LEXIS 129 (Tenn. Crim. App. 2017) (trial court did not abuse its discretion in 
excluding the testimony of an employee of the Department of Children’s Services (DCS) regarding a note she wrote in her 
referral to the Child Advocacy Center, in which she stated that the victim had behavioral issues, including lying, where (1) she 
had no recollection of the reason that she wrote this, and testified that she could not pinpoint anything that had made her write it 
down; (2) the defense did not show that the DCS employee was sufficiently personally familiar with the first victim’s character; 
and (3) the DCS employee did not testify that others in the community thought the first victim was untruthful).

274 799 F.2d 189 (5th Cir. 1986).

275 Id. at 194.

276 896 S.W.2d 114, 118 (Tenn. 1995).

277 See United States v. Tager, 788 F.2d 349 (6th Cir. 1986) (eleven-year-old incident too remote to serve as basis for opinion on 
character).
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Excludes Opinion about Specific Testimony. It must be noted that this opinion testimony relates to a 
witness’s character for truthfulness or untruthfulness. It should not deal with an opinion whether specific 
testimony should be believed unless the basis for the opinion is a general character trait of truthfulness or 
untruthfulness. This principle is illustrated by United States v. Marshall278 when a drug informant testified 
that defendants gave the informant crack cocaine on two specific occasions. After each of these transfers, 
the informant gave the crack to drug agents. The defense contended that someone other than the 
defendants provided the cocaine to the informant. To counter this theory, the prosecution presented a drug 
agent witness who testified that he did not believe the informant obtained the cocaine on the two occasions 
from anyone other than the defendants. The Eleventh Circuit held the drug agent’s testimony was improper 
rehabilitation under Rule 608 since it did not involve an opinion of the informant’s character for truthfulness. 
It also violated the personal knowledge rule, Rule 602, since the agent had no personal knowledge of the 
source of the cocaine.

[d] Expert Testimony

It is generally held that expert testimony about a witness’s credibility is inadmissible.279 Questions of 
credibility are to be resolved by the jury and courts have shown great reluctance to permit experts to share 
their expertise on this subject. To some extent this may reflect a fear that jurors will give too much weight to 
what can barely be described as scientific proof.

Sometimes careful packaging of expert testimony may permit such testimony on credibility issues. In 
Skidmore v. Precision Printing and Packaging, Inc.,280 a sexual harassment case, a psychiatrist was 
permitted to testify that in his opinion plaintiff had not lied to him or fabricated her psychiatric symptoms. 
The court held that this testimony was simply expert opinion that the symptoms the plaintiff related to the 
psychiatrist seemed genuine. According to the court, it was not impermissible opinion on credibility.

[e] Rehabilitation

Rule 608(a) permits opinion and reputation evidence on truthful character to be used to rehabilitate a 
witness, but “only after the character of the witness for truthfulness has been attacked.”281 Opinion or 
reputation evidence about a witness’s truthful character cannot be used to bolster or rehabilitate the witness 
until that witness’s truthful character has been attacked.282

[4] Specific Instances of Conduct: In General

Just as Rule 608(a) authorizes reputation and opinion evidence to be introduced on credibility,283 Rule 608(b), 
consistent with pre-rules Tennessee law,284 permits specific instances of conduct to be used on cross-

278 173 F.3d 1312 (11th Cir. 1999).

279 See, e.g., Westcott v. Crinklaw, 68 F.3d 1073 (8th Cir. 1995) (expert not permitted to testify that police officer witness was 
believable by explaining the varying accounts of the officer’s testimony); Bastow v. General Motors Corp., 844 F.2d 506 (8th Cir. 
1988) (defense expert cannot testify that plaintiff has character for untruthfulness because of antisocial behavior disorder); 
United States v. Cecil, 836 F.2d 1431, 1441 (4th Cir.), cert. denied, 487 U.S. 1205 (1988); United States v. Azure, 801 F.2d 336 
(8th Cir. 1986) (physician not permitted to testify child witness was believable).

280 188 F.3d 606, 618 (5th Cir. 1999).

281 Tenn. R. Evid. 608(a).  See, e.g., State v. Turner, 352 S.W.3d 425, 429 (Tenn. 2011) (evidence of witness’s truthful character 
may not be introduced until that witness’s truthfulness has been attacked).

282 See below § 6.08[12].

283 See above § 6.08[3].
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examination to attack or support a witness’s credibility.284.1 These specific instances can be a criminal offense 
or non-criminal behavior. They may also involve conduct that was prosecuted and the conviction later 
expunged.285 But acts that were a criminal offense and were the object of a criminal conviction must be 
introduced pursuant to Rule 609 rather than Rule 608. Rule 609 covers criminal convictions for impeachment. 
Conversely, acts that were prosecuted but did not result in a criminal conviction may be inquired about on 
cross-examination under Rule 608 if the requirements of Rule 608 are otherwise satisfied. For example, a 
witness’s criminal prosecution that terminated in a form of pretrial diversion which did not constitute a formal 
conviction could be used on cross-examination to impeach the witness under Rule 608.286

Limits. Because of the obvious dangers that proof of specific instances of conduct will cause the jury to be 
confused about the real issues and to be prejudiced for or against a witness, Rules 608(b) and 608(c) severely 
limit such proof. Specific instances of conduct may not be proved by extrinsic evidence.287 But they may be 
asked about on cross-examination if certain procedures are followed. Upon request there must be a jury-out 
hearing to assess whether there was a reasonable factual basis for the inquiry and whether the alleged conduct 
has probative value.288 There are severe limits on the use of stale conduct,289 juvenile conduct,290 and 
impeachment of a criminal accused.291

[5] Specific Instances: Extrinsic Evidence

284 See, e.g., State v. Morgan, 541 S.W.2d 385 (Tenn. 1976) (adopting FED R. EVID. 608(B)).

284.1 See, e.g., State v. Zeigler, 2019 Tenn. Crim. App. LEXIS 83 (Tenn. Crim. App. Feb. 7, 2019) (fact that expert’s license had 
been suspended at the time he performed defendant’s evaluation was relevant to his credibility and admissible under Rule 608, 
and the trial court erred in excluding the evidence as unduly prejudicial under Rule 403).

285 See, e.g., State v. Schindler, 986 S.W.2d 209, 211 (Tenn. 1999) (testimony and evidence of criminal acts preceding an arrest 
are admissible as evidence of prior bad acts or evidence of social history even if expungement is later obtained); State v. 
Dishman, 915 S.W.2d 458, 464 (Tenn. Crim. App. 1995); State v. Williams, 645 S.W.2d 258, 260 (Tenn. Crim. App. 1982).

286 Kanipes v. North Am. Phillips Electronics Corp., 825 S.W.2d 426 (Tenn. Ct. App. 1991). See also State v. Dishman, 915 
S.W.2d 458, 464 (Tenn. Crim. App. 1995) (burglary, which was diverted and expunged, may be used to impeach under Rule 
608); State v. Watson, 227 S.W.3d 622, 650 (Tenn. Crim. App. 2006) (Rule 608(b) permits impeachment by questions about a 
witness’s bad check charges that were dismissed upon payment of the checks; dismissal of the charges was not a finding of 
innocence; bad checks have a bearing on a witness’s honesty); State v. Howell, 2018 Tenn. Crim. App. LEXIS 15 (Crim. App. 
Jan. 11, 2018) (dismissed shoplifting charge; theft is a crime that “strikes at the heart of truthfulness and credibility” and should 
have been admitted under Rule 608). When the conduct is not relevant to the witness’s credibility, it should be excluded. See, 
e.g., State v. Floyd, ___ S.W.3d ___, 2018 Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. Mar. 29, 2018) (assaultive conduct 
was not probative of the character of a witness for truthfulness and, therefore, was not proper impeachment evidence under 
Rule 608); State v. Taylor, 2018 Tenn. Crim. App. LEXIS 1 (Crim. App. Jan. 3, 2018) (victim’s immigration status had no 
relevance to the victim’s credibility where he never made false statements or misrepresentations about his immigration status to 
anyone).

287 See below § 6.08[5]. See, e.g., State v. Brown, 2016 Tenn. Crim. App. LEXIS 465 (Tenn. Crim. App. 2016) (state’s 
introduction of a video of defendant with a firearm was improper because it was extrinsic evidence and could not be used to 
attack defendant’s credibility).

288 See below § 6.08[7].

289 See below § 6.08[8].

290 See below § 6.08[10].

291 See below § 6.08[9].
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Rule 608(b) expressly provides that specific instances of a witness’s conduct, probative of truthfulness or 
untruthfulness, may be used to impeach or rehabilitate a witness, but extrinsic proof of that conduct is 
inadmissible.291.1 Proof of the specific instances is limited to questioning on cross-examination of the witness 
whose character is at issue or of another witness who has testified on direct examination about the character of 
the witness whose character is at issue.291.2 Specific instances of conduct under Rule 608(b) may be asked 
about on cross-examination and the witness’s answers must be taken as given. Other witnesses cannot be 
called to rebut the first witness’s responses.

Assume that witness X testifies on direct exam that he saw defendant drunk a few minutes before defendant’s 
car collided with plaintiff’s automobile. On cross-examination, witness X could be impeached by being 
interrogated about his prior actions that are probative of his untruthfulness. This could include questions 
whether witness X had lied on his last year’s tax forms. Irrespective of witness X’s responses, however, 
opposing counsel cannot call another witness to testify about the tax forms. The new witness would constitute 
extrinsic proof, barred by Rule 608(b).

Rationales for Rule. There are several reasons for the ban on extrinsic proof. First, since the extrinsic proof is 
about another fact issue, it would be wasteful of court time to permit another witness to be called solely on that 
new issue. After all, the new witness could also be cross-examined, impeached and rehabilitated, perhaps by 
new witnesses who themselves could be impeached and rehabilitated.

A second rationale is that extrinsic proof of specific conduct could confuse the jury into believing that somehow 
this other act is an important issue in the case. In the hypothetical above, the jury’s attention could become 
focused on tax fraud instead of the auto accident, yet the tax form lies are only relevant since they affect the 
credibility of a witness to the collision.

A third reason for the ban on extrinsic proof is prejudice. Sometimes the conduct of the witness would cause 
the jury to be inflamed and prejudiced against the witness or someone else. The exclusion of extrinsic proof is 
designed to minimize time and attention devoted to the prejudicial misconduct being used to impeach the 
witness.

Other Rules May Permit. It should be noted that while extrinsic proof of specific instances of conduct is barred 
by Rule 608(b), it is not barred by other rules and may be admissible for other purposes. Specific instances of 
conduct may be admitted to prove bias292 or to contradict a witness who testifies on direct examination about a 
non-collateral fact.293 The language of Rule 608(b) was revised, substituting the phrase “character for 

291.1 See, e.g., State v. Gary, ___S.W.3d___, 2019 Tenn. Crim. App. LEXIS 584 (Tenn. Crim. App. Sept. 18, 2019) (trial court did 
not abuse its discretion by refusing to allow defense counsel to question an investigator about allegations that the investigator 
improperly influenced the victim’s testimony at the preliminary hearing, since the practical effect was an attempt by defense 
counsel to impeach the victim’s credibility through inadmissible extrinsic evidence, i.e., by having the investigator testify that he 
gave the victim visual clues during her preliminary testimony; extrinsic evidence is “evidence that is calculated to impeach a 
witness’s credibility, adduced by means other than cross-examination of the witness”, including documents and recordings and 
the testimony of other witnesses); State v. Wilson, ___S.W.3d___, 2018 Tenn. Crim. App. LEXIS 351 (Tenn. Crim. App. May 7, 
2018), appeal denied, ___S.W.3d___, 2018 Tenn. LEXIS 567 (Tenn. Sept. 13, 2018) (victim’s Facebook posts and medical 
records offered to impeach the victim’s credibility under Rule 608(b) were properly excluded, because they were extrinsic 
evidence of specific instances of conduct); State v. Brown, 2016 Tenn. Crim. App. LEXIS 465 (Tenn. Crim. App. 2016) (state’s 
introduction of a video of defendant with a firearm was improper because it was extrinsic evidence and could not be used to 
attack defendant’s credibility).

291.2 See, e.g., State v. Demeza, 2018 Tenn. Crim. App. LEXIS 128 (Tenn. Crim. App. 2018) (evidence of a witness’ character for 
untruthfulness should be elicited on cross-examination; trial court committed harmless error where defendant did not testify, but 
his character for untruthfulness was discussed during direct testimony of two witnesses).

292 See below § 6.16[3]. See, e.g., United States v. Gomes, 177 F.3d 76 (1st Cir.), cert. denied, 528 U.S. 911 (1999).
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truthfulness” for the word “credibility.” As explained in the Advisory Commission Comment, the purpose of this 
revision was to clarify that impeachment by contradiction is permissible.294

[6] Specific Instances: Scope of Interrogation

[a] In General

Specific instances of conduct for impeachment purposes can be inquired about on cross-examination, but 
only to a limited extent. Courts are hesitant to permit attorneys to take up too much time and increase the 
likelihood of prejudice by asking too detailed questions about the prior incident. The witness should be 
asked about the act itself, not about rumors, arrests, charges or indictments for the act.

Irrelevant facts about the prior acts may not be brought out, but the basic details of the incident can be 
asked about during cross-examination.295 For example, in State v. Walton,296 the defendant, charged with 
armed robbery, was asked on cross-examination about a prior incident in which he lied to police about a 
theft of money. The Tennessee Court of Criminal Appeals held that he could be asked about the nature of 
the false statement he made to the police and the basic facts underlying that prior incident. The latter 
included the facts surrounding the finding of the allegedly stolen money in his automobile.

Once the question about the prior incident has been asked and answered, further proof is inadmissible. 
There can be no extrinsic proof of the prior bad act.297

It must be noted, however, that the witness can open the door for otherwise inadmissible evidence of prior 
activity by testifying falsely to certain facts on direct examination. The witness can be impeached by 
contradiction, another impeachment mode. This permits extrinsic proof of non-collateral facts.298

[b] Direct Examination

Rule 608(b) states that specific instances of conduct can be inquired into on cross-examination. Can they 
also be asked about on direct examination? Despite the limiting language of Rule 608(b), it is submitted 
there are occasional situations where specific instances of conduct can be asked about on direct 
examination. Under Rule 607, a party may impeach its own witness. This will occur on direct examination. 
When this occurs, counsel should be permitted to ask about specific acts that are probative of 
untruthfulness. Although technically direct examination, this interrogation performs the function of cross-
examination in that its purpose is to challenge the witness’s credibility. The methods of impeachment 
appropriate for cross-examination should be permissible during this interrogation. Extrinsic evidence of 
these acts is inadmissible. Once the specific acts are asked about, the other side has a reasonable 
opportunity to explore them as well.299

293 See above § 6.07[4]. See, e.g., United States v. Kehm, 799 F.2d 354 (7th Cir. 1986) (videotapes of smuggling defendant 
bragging about prior smuggling offenses admissible to contradict defendant’s direct exam testimony that he was too busy to 
commit the smuggling crime with which he was charged).

294 2005 Advisory Commission Comment to Tenn. R. Evid. 608.

295 See generally State v. Walton, 673 S.W.2d 166, 169 (Tenn. Crim. App. 1984) (court should exclude “excessive and irrelevant 
details concerning bad acts” but “basic facts” can be given).

296 673 S.W.2d 166, 169 (Tenn. Crim. App. 1984).

297 See above § 6.08[5].

298 See above § 6.07[4] and below §  6.13[6].

299 See State v. Hutchison, 898 S.W.2d 161, 171 (Tenn. 1994) (after questioning a witness about prior bad acts, the defendant 
cannot prevent proper cross-examination about those acts).
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Stealing the Thunder. A related question is whether a party, knowing its witnesses will be cross-examined 
about specific acts probative of untruthfulness, can “steal the thunder” by asking about those acts on direct 
examination. A literal reading of Rule 608(b) would suggest that this is impermissible, since specific acts 
can only be asked about on cross-examination.299.1 It is submitted, however, that this should be permitted. 
Counsel will give the witness an opportunity to explain the acts, and of course opposing counsel can cross-
examine about them. If inquiry is not permitted until cross-examination, it may appear that one side is 
attempting to hide the skeletons of its witnesses. This could give the jury a misimpression and 
overemphasize the importance of the misconduct evidence. A court permitting such questions on direct 
examination would not be reversed on appeal since no party’s “substantial right” would have been 
adversely affected.300

[7] Specific Instances: Jury-Out Hearing, Findings, Examples

[a] In General

Before specific instances of conduct may be asked about on cross-examination, Rule 608(b) establishes 
several procedural hurdles that must be surmounted.

[b] Jury-Out Hearing

If requested, the court must hold a hearing outside the presence of the jury to assess whether to permit 
cross-examination about specific instances of conduct solely probative of truthfulness or untruthfulness, 
Rule 608(b)(1). Rule 608(b) does not indicate who must make the request for a jury-out hearing, but 
Tennessee case authority holds that the person who will use the evidence must request the hearing.301 This 
rule ensures that the person will not let the jury hear the question before the judge has an opportunity to 
rule on its admissibility.

Absent the request, Rule 608(b) apparently does not mandate that a jury-out hearing be held, although 
certainly the court has the inherent authority to excuse the jury at this time irrespective of counsel’s failure 
to so request. In State v. Morgan,302 a pre-rules decision, the Tennessee Supreme Court held that the trial 
court “shall” conduct a jury-out hearing before admitting specific instances of conduct on cross-examination. 
Unfortunately, because the clear language of Rule 608(b)(1) suggests that a jury-out hearing is required 
only upon request, the Morgan court’s mandatory language has been replaced.

[c] Finding of Reasonable Factual Basis

At this jury-out hearing, Rule 608(b)(1) states that the court must make two determinations. First, the court 
must determine whether there is “a reasonable factual basis for the inquiry.” The purpose of this 
requirement “is to ensure that such questions are proposed in good faith, rather than in an effort to place 
before the jury unfairly prejudicial information supported only by unreliable rumors.”303 This will require the 

299.1 See State v. Demeza, 2018 Tenn. Crim. App. LEXIS 128 (Tenn. Crim. App. 2018) (evidence of a witness’ character for 
untruthfulness should be elicited on cross-examination; trial court committed harmless error where defendant did not testify, but 
his character for untruthfulness was discussed during direct testimony of two witnesses).

300 Tenn. R. Evid. 103(a).

301 See State v. Philpott, 882 S.W.2d 394, 404 (Tenn. Crim. App. 1994). Cf. State v. Hutchison, 898 S.W.2d 161 (Tenn. 1994) 
(defendant asked about specific bad acts to impeach his own witness but did not request jury-out hearing; this failure constituted 
a waiver of objection to the prosecution’s own questions about these specific acts); State v. Davis, 741 S.W.2d 120, 123 (Tenn. 
Crim. App. 1987) (state seeking to use criminal conviction to impeach must request jury-out hearing under State v. Morgan, 541 
S.W.2d 385 (Tenn. 1976)).

302 541 S.W.2d 385, 390 (Tenn. 1976).
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trial court to look into the factual underpinnings of the alleged conduct to be asked about on cross-
examination. The court will ask how likely it is that the conduct actually occurred. The party intending to ask 
about the conduct may be required to reveal how the party knows about the alleged conduct.304 The court 
has the discretion to permit witnesses to testify for both sides on the issue of whether the conduct actually 
did occur. Since this is a hearing to determine the admissibility of evidence, under Rule 104(a) the evidence 
rules are inapplicable except for privileges. Questions should be barred if there is no factual basis for 
asking them.305 The lack of factual basis may also lead to an ethical violation. A Tennessee decision has 
observed that it is “unprofessional conduct to ask a question which implies the existence of a factual 
predicate which the examiner cannot support by evidence.”306

Tennessee decisions applying the language of Federal Rule 608(b) have held that a witness cannot be 
cross-examined about indictments,307 charges or accusations,308 or arrests.309

[d] Finding of Probative Value

Second, the court must find “that the alleged conduct has probative value.” This means that the conduct is 
probative of a witness’s truthfulness or untruthfulness. Obviously much conduct has little bearing on 
truthfulness. In Wilson v. State,310 for example, the court held that a prior incident involving a shooting, 
allegedly in self-defense, was not admissible as probative of credibility. Other examples of conduct found 
not to be probative of truthfulness or untruthfulness include a robbery victim’s prior sexual relations with a 
co-offender’s mother,311 a prior bankruptcy,312 prior use of cocaine313 or marijuana314 or illegal drugs,315 

303 State v. Wyrick, 62 S.W.3d 751, 781 (Tenn. Crim. App. 2001) (quoting State v. Nesbit, 978 S.W.2d 872, 882 (Tenn. 1998)).

304 State v. Wyrick, 62 S.W.3d 751, 781 (Tenn. Crim. App. 2001) (“To the extent possible, the party seeking to introduce the 
evidence should present extrinsic proof of the specific instance of conduct at the jury-out hearing”; at a minimum, counsel should 
clearly state on the record the source and origin of the information establishing the specific instance of conduct).

305 See State v. Baker, 785 S.W.2d 132, 134 (Tenn. Crim. App. 1989); State v. Reid, 91 S.W.3d 247, 302 (Tenn. 2002) (finding 
no reasonable factual basis to support use of a letter to impeach witness’s truthfulness; letter was written by witness and was a 
denial of previous misconduct; was no proof that previous misconduct occurred).

306 State v. Philpott, 882 S.W.2d 394, 404 (Tenn. Crim. App. 1994).

307 See, e.g., Moore v. State, 563 S.W.2d 215, 218 (Tenn. Crim. App. 1977).

308 See, e.g., State v. Morgan, 541 S.W.2d 385, 389 (Tenn. 1976).

309 See, e.g., Post v. State, 580 S.W.2d 801, 809 (Tenn. Crim. App. 1979).

310 548 S.W.2d 323 (Tenn. Crim. App. 1976). See also United States v. Parker, 133 F.3d 322 (5th Cir.), cert. denied, 523 U.S. 
1142 (1998) (violent crimes are irrelevant to character for truthfulness or untruthfulness).

311 State v. Jackson, 697 S.W.2d 366, 371 (Tenn. Crim. App. 1985). There was no suggestion that the sexual acts were 
admissible to prove bias. See Tenn. R. Evid. 616. See also Shockley v. State, 585 S.W.2d 645 (Tenn. Crim. App. 1978) (prior 
sexual assault on sister of rape victim not probative of untruthfulness); State v. Ford, 861 S.W.2d 846 (Tenn. Crim. App. 1992) 
(Court of Criminal Appeals held that specific instances of sexual conduct are not probative of truthfulness or untruthfulness; to 
rebut defendant’s statement that “I never have” sexually abused a child, the prosecution wanted to prove several prior incidents 
of child abuse; although the issue was analyzed under Rule 608, a better approach may have been under the rules regulating 
impeachment by contradiction; see above § 6.07[4]). See also State v. Bell, 480 S.W.3d 486, 514 (Tenn. 2015)(extra marital 
affair, by itself, is not necessarily probative of the adulterer’s truthfulness).

312 State v. Chestnut, 643 S.W.2d 343, 348 (Tenn. Crim. App. 1982).

313 State v. Bledsoe, 626 S.W.2d 468 (Tenn. Crim. App. 1981).
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homosexual proclivities,316 a burglar victim’s prior reports of burglaries and larcenies,317 a prior crime for 
which the witness had been acquitted,318 prior non-commercial and private sex acts,319 prostitution,320 and 
association with people involved with the mob.321 There are many other examples where courts find 
inadequate probative value.321.1

On the other hand, the Tennessee Supreme Court held in State v. Carruthers322 that a previous act of rape 
was admissible as a prior bad act to impeach a criminal accused. Because of the tenuous relationship 
between a violent sexual offense and a witness’s credibility, the Tennessee Advisory Commission on Civil 

314 State v. Jones, 623 S.W.2d 129, 131 (Tenn. Crim. App. 1981); Martin v. State, 584 S.W.2d 830 (Tenn. Crim. App. 1979).

315 Hatchett v. State, 552 S.W.2d 414, 415 (Tenn. Crim. App. 1977); Indoccio v. M&A Builders, LLC, 372 S.W.3d 112, 118 (Tenn. 
Ct. App. 2011) (probation violations for failing drug tests were not probative of character for truthfulness and are inadmissible 
under Rule 608).

316 State v. Blair, 634 S.W.2d 627, 635 (Tenn. Crim. App. 1982). See also United States v. Colyer, 571 F.2d 941, 946 n.7 (5th 
Cir.), cert. denied, 439 U.S. 933 (1978) (homosexuality has nothing to do with credibility).

317 State v. Mackey, 638 S.W.2d 830, 835 (Tenn. Crim. App. 1982). It should be noted that prior false reports of crimes are 
admissible on credibility. See State v. Newsome, 744 S.W.2d 911, 917 (Tenn. Crim. App. 1987).

318 State v. Holman, 611 S.W.2d 411 (Tenn. 1981).

319 Walden v. State, 542 S.W.2d 635, 636 (Tenn. Crim. App. 1976).

320 See, e.g., United States v. Anderson, 139 F.3d 291 (1st Cir.), cert. denied, 525 U.S. 866 (1998).

321 United States v. Dickens, 775 F.2d 1056 (9th Cir. 1985).

321.1 See, e.g., State v. Floyd, ___ S.W.3d ___, 2018 Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. Mar. 29, 2018) (assault was 
not probative of the character of a witness for truthfulness); State v. Taylor, 2018 Tenn. Crim. App. LEXIS 1 (Crim. App. Jan. 3, 
2018) (victim’s immigration status had no relevance to the victim’s credibility where he never made false statements or 
misrepresentations about his immigration status to anyone); State v. Taylor, ___ S.W.3d ___, 2018 Tenn. Crim. App. LEXIS 1 
(Tenn. Crim. App. Jan. 3, 2018) (trial court did not err in prohibiting defense counsel from asking the victim about any crime or 
knowing it was illegal to pay for sexual relations because the record did not include documentation showing that the victim was 
convicted of patronizing prostitution; if the victim were not convicted of patronizing prostitution, such conduct was not probative 
of truthfulness or untruthfulness; even if the victim were previously convicted of patronizing prostitution, it would have been a 
misdemeanor and not admissible for impeachment purposes); Davis v. Hood, 2016 Tenn. App. LEXIS 459 (Tenn. Ct. App. 2016) 
(trial court’s decision to grant a motion to quash subpeona requesting documents related to mother’s alleged work-related 
forgery not improper, since forgery was irrelevant to the issues raised in petitions to modify parenting schedule and child support 
and evidence relating to specific instances of conduct under Rule 608 may not be proven by extrinsic evidence); State v. Butler, 
2016 Tenn. Crim. App. LEXIS 423 (Tenn. Crim. App. 2016) (trial court did not err by excluding evidence of the victim’s 
allegations against a neighbor where the incident was not prosecuted and only a questionable basis existed to find that the 
victim made a false report, and testimony about the prior report was not probative of the victim’s character for truthfulness); State 
v. Love, 2016 Tenn. Crim. App. LEXIS 667 (Tenn. Crim. App. 2016) (on-the-job misconduct report relating to altered police 
report was not probative of whether witness had a reputation for untruthfulness, where the report did not contain allegation or 
acknowledgment of dishonest conduct and witness said he had changed the police report merely to “make corrections”); State v. 
Pierce, 2015 Tenn. Crim. App. LEXIS 327 (Tenn. Crim. App. 2015) (trial court did not abuse its discretion by limiting defendant’s 
cross-examination of a detective regarding his failure to turn in a copy of a master key he had made; since defendant indicated 
he would deny any dishonest conduct if cross-examined, there was little probative value to the evidence); State v. Henry,2015 
Tenn. Crim. App. LEXIS 34 (Tenn. Crim. App. 2015) (offenses of harassment and retaliation were not probative of the victim’s 
character for truthfulness or untruthfulness); State v. Larkin, 443 S.W.3d 751 (Tenn. Crim. App. 2013) (failure to list professional 
reprimand on C.V. is not probative of credibility of physician expert witness).

322 676 S.W.2d 935, 941 (Tenn. 1984).

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-5CR0-003V-D28P-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-5DS0-003V-D2H6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-5G80-003V-D2ST-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:83N7-N9J1-652P-N1CR-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:83N7-N9J1-652P-N1CR-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-5CD0-003V-D26J-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-YMS0-0039-M1X8-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-YMS0-0039-M1X8-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-5C80-003V-D25T-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-4VX0-003V-D3K9-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-3SP0-003V-D1MR-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-5GH0-003V-D2V9-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3SB6-T620-0038-X2JS-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CYC0-0039-P347-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5S06-MR41-FGY5-M0TR-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5RB2-RTV1-DY89-M0CJ-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5RB2-RTV1-DY89-M0CJ-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5RB2-RTV1-DY89-M0CJ-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5RB2-RTV1-DY89-M0CJ-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5K4K-HF21-F04K-70CF-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5JYP-DPW1-F04K-804H-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5JYP-DPW1-F04K-804H-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5KN2-NDH1-F04K-80XP-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5KN2-NDH1-F04K-80XP-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5FXC-TN61-F04K-807Y-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5FXC-TN61-F04K-807Y-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5F35-4KC1-F04K-800G-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5F35-4KC1-F04K-800G-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:582M-6HY1-F04K-71C8-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-3NF0-003V-D0X9-00000-00&context=1530671


Page 13 of 19

1 Tennessee Law of Evidence § 6.08

Charlena Fuqua

Procedure expressly indicated that Rule 608(b) would change the result in Carruthers.323 Other Tennessee 
decisions are of questionable correctness as well.324

Tennessee cases contain many examples of conduct held admissible on credibility. These include making 
false reports to police,325 larceny,326 smuggling marijuana into jail,327 sale of drugs,328 and work as a 
prostitute.329 There are many other Tennessee examples.330 Federal decisions have permitted inquiry into 

323 Tenn. R. Evid. 608 Advisory Commission Comment (“[t]o the extent that State v. Carruthers … can be construed as allowing 
cross-examination about a prior act of rape to impeach, the proposal would change that result”).

324 See, e.g., State v. Rogers, 703 S.W.2d 166 (Tenn. Crim. App. 1985) (Court of Criminal Appeals suggested that homicides 
resulting in insanity acquittal are admissible under 608(b) to impeach, but it is difficult to see how homicides affect credibility. 
Perhaps the decision suggests that the prior insanity is relevant to test credibility); Jones v. State, 580 S.W.2d 329 (Tenn. Crim. 
App. 1978) (permitting prior rape to be used to impeach witness).

325 State v. Newsome, 744 S.W.2d 911, 917 (Tenn. Crim. App. 1987); State v. Walton, 673 S.W.2d 166 (Tenn. Crim. App. 1984) 
(municipal violation for giving false information to police; witness had falsely reported theft); State v. Wyrick, 62 S.W.3d 751, 
780 (Tenn. Crim. App. 2001) (false report of rape).

326 State v. Williams, 645 S.W.2d 258 (Tenn. Crim. App. 1982).

327 State v. Jones, 623 S.W.2d 129, 131 (Tenn. Crim. App. 1981).

328 Cf. Moore v. State, 563 S.W.2d 215, 218 (Tenn. Crim. App. 1977).

329 Walden v. State, 542 S.W.2d 635, 636–37 (Tenn. Crim. App. 1976) (dictum). See also State v. Taylor, ___ S.W.3d ___, 2018 
Tenn. Crim. App. LEXIS 1 (Tenn. Crim. App. Jan. 3, 2018) (trial court did not err in prohibiting defense counsel from asking the 
victim about any crime or knowing it was illegal to pay for sexual relations because the record did not include documentation 
showing that the victim was convicted of patronizing prostitution; if the victim were not convicted of patronizing prostitution, such 
conduct was not probative of truthfulness or untruthfulness; even if the victim were previously convicted of patronizing 
prostitution, it would have been a misdemeanor and not admissible for impeachment purposes).

330 See, e.g., State v. Howell, 2018 Tenn. Crim. App. LEXIS 15 (Crim. App. Jan. 11, 2018) (dismissed shoplifting charge; theft is 
a crime that “strikes at the heart of truthfulness and credibility” and should have been admitted under Rule 608); Tate v. State, 
___ S.W.3d ___, 2017 Tenn. Crim. App. LEXIS 837 (Tenn. Crim. App. Sept. 13, 2017) (detective’s arrest for driving under the 
influence and subsequent conviction for reckless driving conviction, as well as the internal affairs investigation of the detective, 
were improper bases for impeachment; reckless driving was not punishable by death or imprisonment in excess of one year, and 
the crime did not involve dishonesty or false statement); State v. Johnson, 2015 Tenn. Crim. App. LEXIS 146 (Tenn. Crim. App. 
2015) (court properly allowed evidence of expert’s prior academic misconduct, despite it having occurred 22 years earlier, since 
it called the expert’s qualifications into question and it shed an unfavorable light upon his propensity for truthfulness; jury was 
being asked to weigh contradictory expert evidence relating to defendant’s mental state); State v. Perry, 2015 Tenn. Crim. App. 
LEXIS 529 (Tenn. Crim. App. 2015) (theft and burglary are probative of truthfulness); State v. Bell, 480 S.W.3d 486 (Tenn. 2015) 
(affair by the murder victim’s spouse not probative of the truthfulness of the spouse in defendant’s murder trial); State v. 
Dishman, 915 S.W.2d 458, 464 (Tenn. Crim. App. 1995) (burglary, which had been expunged, is crime involving dishonesty and 
may be used to impeach under Rule 608); Buchanan v. Harris, 902 S.W.2d 941, 946 (Tenn. Ct. App. 1995) (untruthful job 
application); Sneed v. Stovall, 22 S.W.3d 277 (Tenn. Ct. App. 1999) (doctor impeached by prior sexual improprieties with 
patients).
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such matters as suspension from law practice,331 prior false statements,332 insurance fraud,333 and 
procurement of a prosecution witness’s absence.334

[e] Balancing Probative Value Against Risk of Prejudice

Although nothing in Rule 608 so states, the court may have to make a third finding that involves balancing 
the probative value against the prejudicial effect of the evidence. Unfortunately, Rule 608 is not clear on 
what balance is required. One possibility is that the balance in Rule 403 applies. If counsel opposing the 
questions about a specific instance of conduct objects under Rule 403, the court should determine whether 
the questions should be excluded under that rule. Rule 403 provides that relevant evidence may be 
excluded “if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of 
the issues, or misleading the jury or by considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence.” This balance excludes the evidence if its probative value is 
substantially outweighed by the danger of unfair prejudice.334.1

A second possibility is suggested in State v. Morgan,335 in which the Tennessee Supreme Court adopted 
Federal Rule 608(b). In Morgan, the Tennessee Supreme Court held:

We further hold that where a witness is sought to be cross-examined as to specific instances of 
conduct as contemplated by Rule 608(b), the Court shall conduct a jury-out hearing for the purpose of 
determining that the probative value of such evidence outweighs its prejudicial effect.336

This balance is more restrictive than a Rule 403 balance because it will exclude more evidence. Under the 
Morgan approach, the evidence is excluded if the prejudicial effect simply outweighs the probative value. 
By way of contrast, under Rule 403 the evidence is excluded only if the prejudicial impact substantially 
outweighs the probative value. It is submitted that the Morgan approach is best and was probably intended 
to be used.337 Because of the high possibility that the misconduct will be given too much weight by the jury 

331 See, e.g., United States v. Whitehead, 618 F.2d 523 (4th Cir. 1980).

332 See, e.g., United States v. Fortes, 619 F.2d 108 (1st Cir. 1980). But see United States v. Nogueira, 585 F.2d 23 (1st Cir. 
1978) (cannot ask about misstatement in employment application).

333 United States v. Amahia, 825 F.2d 177 (8th Cir. 1987).

334 United States v. Smith, 792 F.2d 441 (4th Cir. 1986), cert. denied, 479 U.S. 1037 (1987).

334.1 See, e.g., State v. Robinson, 2020 Tenn. Crim. App. LEXIS 277 (Tenn. Crim. App. Apr. 21, 2020) (in sex abuse case, the 
Court of Criminal Appeals applied Rule 403’s “substantially prejudicial” standard to exclude impeachment evidence relating to 
victim’s statement that she had “violent tendencies”; the statement was not probative of truthfulness or untruthfulness, was not 
relevant to the issues being tried, and any probative value was substantially outweighed by the danger of unfair prejudice); State 
v. Taylor, 2018 Tenn. Crim. App. LEXIS 1 (Tenn. Crim. App. Jan. 3, 2018) (applying “substantially outweighs” standard of Tenn. 
R. Evid. 403; victim’s immigration status was generally irrelevant to the facts at issue during the trial, since whether the victim 
was inside the country lawfully or unlawfully had no bearing on whether a crime occurred, whether the defendant was involved in 
a crime, and whether the victim could identify the defendant as one of the perpetrators; moreover, the evidence could only have 
confused the issues for the jury’s determination and inflamed any prejudice against unlawful immigration).

335 541 S.W.2d 385 (Tenn. 1976).

336 541 S.W.2d at 390 (emphasis added).

337 See Tenn. R. Evid. 608 Advisory Commission Comment (“[p]art (b) reflects the Supreme Court’s view of impeachment by 
prior acts”). Morgan is then cited as having incorporated Rule 608(b) into Tennessee case law. The Advisory Commission 
Comment to Rule 608(b) further notes that this provision requires “analytical weighing of probative value versus unfair 
prejudice.” Cf. Herbert v. Brazeale, 902 S.W.2d 933, 939 (Tenn. Ct. App. 1995) (noting that the Morgan view is reinforced by the 
Advisory Commission Comments to Rule 608; upholding trial judge who excluded proof, under Rule 608, of a later automobile 
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and because of the doubtful probative nature of such evidence, the evidence should be excluded if the 
prejudicial effect outweighs its probative value.

In making this balance, courts should look at such factors as the similarity between the act used to impeach 
and the act at issue in the trial.338 If the two are quite similar, the likelihood of prejudice is great because the 
jury may believe that one is more likely to exist since the other occurred.

[f] Leeway for Impeachment of Prosecution Witnesses

Although nothing in Rule 608 indicates that prosecution witnesses in a criminal case are subject to different 
impeachment rules than any other witnesses, some Tennessee cases suggest that a criminal defendant is 
to be given special leeway in impeaching prosecution witnesses. In State v. Williams,339 a criminal 
defendant sought to impeach the key prosecution witness by cross-examining her about a larceny 
conviction that had been expunged after completion of a pretrial diversion program. The Tennessee Court 
of Appeals held that the trial court should have permitted the interrogation:

[E]specially when the witness is the sole witness to a contested point of the state’s case. To do 
otherwise would deny the accused the right to a fair trial. The constitutional right to confrontation of 
witnesses is denied unless the right to cross-examine witnesses is afforded.340

[8] Specific Instances: Ten-Year Limitation

[a] In General

In order to ensure that conduct used to impeach or rehabilitate under Rule 608 is really probative of 
truthfulness or untruthfulness, Rule 608(b)(2) establishes special rules for conduct that is ten years old. The 
underlying theory is that a person’s acts occurring more than ten years ago may have little bearing on the 
person’s credibility.

[b] General Rule: Ten-Year-Old Acts Barred

incident because the prejudice to the defendant overcame any probative value). The confusion over which prejudice standard to 
apply is apparent in State v. Robinson, 2020 Tenn. Crim. App. LEXIS 277 (Tenn. Crim. App. Apr. 21, 2020), a sex abuse case in 
which the Court of Criminal Appeals recognized Morgan but ultimately applied Rule 403’s “substantially prejudicial” standard to 
exclude impeachment evidence under Rule 608. The contested evidence related to the victim’s domestic assault on her mother 
and a statement in which she admitted to having violent tendencies. Since neither piece of evidence was probative of the 
victim’s truthfulness or untruthfulness, and both were collateral to the issues in victim’s abuse case, the Court barred their use 
under Rule 608. Before conducting its Rule 608 analysis, the Court invoked the Morgan standard: “[I]f probative of truthfulness 
or untruthfulness … [specific instances of conduct] may be inquired into on cross-examination. Tenn. R. Evid. 608(b). Before 
allowing such cross-examination to take place, the trial court … must … determine whether the probative value of the alleged 
conduct outweighs its prejudicial effect and whether there is a factual basis for the inquiry … State v. Morgan, 541 S.W.2d 385, 
390 (Tenn. 1976).” Id., *119 (emphasis added). Two paragraphs later, however, in its assessment of the “violent tendencies” 
evidence, the Court applied Rule 403’s standard: “Additionally, we agree that [the victim’s] statement … that she became violent 
when she did not get her way—was not probative of her truthfulness or untruthfulness, that [her] ‘violent tendencies’ were not 
relevant to the issues being tried, and that any probative value was substantially outweighed by the danger of unfair prejudice. 
See Tenn. R. Evid. 403.” Id., *120.

338 See State v. Baker, 625 S.W.2d 724 (Tenn. Crim. App. 1981), rev’d on other grounds sub nom. State v. Holt, 691 S.W.2d 520 
(Tenn. 1984) (defendant charged with manufacturing and possession for resale of marijuana cannot be asked, for impeachment, 
whether he ever had any marijuana).

339 645 S.W.2d 258 (Tenn. Crim. App. 1982).

340 645 S.W.2d at 260.
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As a general rule, acts occurring more than ten years before commencement of the action or prosecution 
are not admissible to impeach or rehabilitate under Rule 608(b). They are viewed as too stale to be 
probative.

[c] Exception

Conduct occurring more than ten years from the commencement of the civil action or criminal prosecution 
can be used to impeach or rehabilitate if certain procedures are followed. According to Rule 608(b)(2), the 
older acts are admissible if two conditions are satisfied. First, the party seeking to use the old conduct must 
give the adverse party sufficient advance notice of intent to use the evidence so that the adverse party has 
a fair opportunity to contest the use of the evidence. Note that pre-trial notice is not specifically required. 
The key is whether the notice was provided sufficiently in advance of the cross-examination to permit the 
other side to contest the use of the evidence. The possibility of a continuance or alteration in the order of 
testimony could be explored if additional time is needed to counter the stale conduct.

Second, the old acts may be admissible under Rule 608(b) if the court must make a finding that in the 
interests of justice “the probative value of that evidence, supported by specific facts and circumstances, 
substantially outweighs its prejudicial effect.”340.1 It should be noted that ordinarily this balancing test should 
result in the exclusion of the proof. Often it will be difficult to establish that the probative value of ten-year-
old conduct substantially outweighs its prejudicial effect.

[9] Specific Instances: Impeachment of Criminal Accused

[a] In General

Rule 608(b)(3) creates additional procedures that must be used before a criminal accused, but not any 
other witness, can be impeached by proof of the accused’s conduct probative of untruthful character. These 
restrictions recognize the special prejudice that the criminal accused may suffer if the jury learns that he or 
she has also committed some other misdeeds.

[b] Advance Written Notice

The witness-accused must be given reasonable written notice of the impeaching conduct before trial, Rule 
608(b)(3). The rule does not establish a specific length of time before trial within which this notice needs to 
be given. To be consistent with the purpose behind this requirement, however, notice should be provided in 
time to permit defense counsel to investigate the alleged conduct and prepare an appropriate response. 
The Advisory Commission Comment to Tennessee Rule 608(b) observes that this notice provision should 
be interpreted with flexibility:

[T]here may be instances where the prosecution would not discover the accused’s bad acts until after 
the trial begins, making pretrial notice impossible; in such cases immediate notice and a hearing on the 
issue before the accused testifies should satisfy the spirit of the rule.

The written notice should inform the defendant (or counsel) that the prosecution intends to use conduct to 
impeach the accused’s credibility, pursuant to Rule 608. To permit defense counsel to prepare to contest or 
counter this evidence, the notice should reasonably describe the conduct that is to be used.

[c] Balance

340.1 State v. Johnson, 2015 Tenn. Crim. App. LEXIS 146 (Tenn. Crim. App. 2015) (trial court properly allowed evidence of 
medical expert’s academic misconduct, even though it had occurred 22 years earlier, where the act involved falsifying research 
results on a medical school project, which was an overt act of dishonesty directly related to making medical findings; the expert’s 
role as a witness was to testify that the defendant could not appreciate the nature or wrongfulness of his acts, which was a 
central issue in the case; not only did the academic misconduct call the expert’s qualifications into question, it also shed an 
unfavorable light on his propensity for truthfulness).
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On request,340.2 the court must also assess whether the “conduct’s probative value on credibility outweighs 
its unfair prejudicial effect on the substantive issues,” Rule 608(b)(3). Presumably the evidence is 
admissible only if the probative value does outweigh the unfair prejudicial effect.

[d] Jury-Out Hearing

Upon request, the court must make these determinations in a jury-out hearing, Rule 608(b)(1).341

[e] Timing of Judge’s Ruling

Rule 608(b)(3) provides that the trial judge must rule on the admissibility of the witness-accused’s conduct 
prior to the testimony of the accused at the latest.341.1 The court may rule prior to trial or at any other time 
prior to the accused’s testimony. Although Rule 608(b)(3) does not define when the accused’s “testimony” 
begins, surely it occurs by the time the defendant first takes the stand to testify on direct examination.

[f] Preserving Issue for Appeal

If the judge rules that the conduct is admissible to impeach the witness-accused, the accused need not 
testify in order to later challenge the ruling, Rule 608(b)(3). This rule rejects federal authority holding that 
the accused, under Federal Evidence Rule 609, must testify and be subject to cross-examination about the 
prior convictions before being permitted to appeal the decision allowing the conviction to be used.342

[10] Specific Instances: Juvenile Conduct

Rule 608(c) provides that a person’s conduct while a juvenile is generally not admissible to impeach the person. 
This rule reflects the view that juvenile conduct may be the product of immaturity and is not necessarily 
probative of the truthful or untruthful character of an adult. The juvenile conduct may also be quite 
embarrassing to an adult witness.

Rule 608(c) does permit the use of a witness’s juvenile conduct to impeach or rehabilitate a witness in limited 
circumstances. There is no exception, however, for the accused in a criminal case. Rule 608(c) simply bars 
evidence that a criminal accused is or is not credible because of conduct committed when he or she was a 
minor.

For all civil witnesses and for criminal witnesses other than the accused, Rule 608(c) authorizes juvenile 
conduct to be used if the conduct would be admissible to attack the credibility of an adult and if the court finds 
that admissibility is necessary for a fair determination of the civil or criminal proceeding. It should be noted that 
this rule is consistent with prior Tennessee law343 and may be required in criminal cases as part of the 
accused’s right to confront adverse witnesses.344

[11] No Waiver of Fifth Amendment

340.2 State v. Perry, 2015 Tenn. Crim. App. LEXIS 529 (Tenn. Crim. App. 2015) (trial court was not required to perform a 
balancing inquiry since defendant did not make request at trial).

341 See above § 6.08[7].

341.1 See State v. Day, 2017 Tenn. Crim. App. LEXIS 656 (Tenn. Crim. App. 2017) (where State failed to give the defendant 
pretrial written notice of its intent to use defendant’s prior drug use as evidence, and the issue was not addressed “prior to the 
testimony of the accused” as required by Rule 608(b)(3), trial court committed harmless error).

342 See Luce v. United States, 469 U.S. 38, 105 S.Ct. 460, 83 L.Ed.2d 443 (1984).

343 See, e.g., State v. Hill, 598 S.W.2d 815 (Tenn. Crim. App. 1980).

344 See, e.g., Davis v. Alaska, 415 U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347 (1974).
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Sometimes the conduct admissible on cross-examination under Rule 608 may subject the witness to criminal 
liability. For example, a fact witness to an auto accident could be asked about a prior incident where the witness 
lied under oath but was not prosecuted criminally. Perhaps the prosecuting authorities were not even aware of 
the earlier perjury incident. In such cases, the witness may be hesitant to testify about the auto accident for fear 
that the prior illegality would be asked about on cross-examination and provide evidence to be used by the 
prosecution in a possible perjury trial. Once the witness began to testify in the auto accident case, the witness 
may fear that the court would find that the witness had waived the Fifth Amendment’s self-incrimination 
protection. Accordingly, the witness may be inclined to rely on the Fifth Amendment and refuse to testify at all, 
even though the witness could provide information that would be of significant assistance to the trier of fact in 
the auto case.

To avoid this unfortunate result, Rule 608(b) specifically provides that the giving of testimony “does not operate 
as a waiver of the witness’s privilege against self-incrimination when examined with respect to matters which 
relate only to credibility.” This provision means that the witness could testify on direct examination and then 
take the Fifth Amendment when asked on cross-examination about misconduct that is being used to attack the 
witness’s credibility.

[12] Rehabilitation

[a] In General
Rehabilitation Only After Impeachment. Rule 608 provides rules for both impeaching and rehabilitating a 
witness. Since the rules for the two are virtually identical, only the differences will be discussed here. The 
primary limit on rehabilitative proof is that evidence of truthful character is admissible only after the 
witness’s character for truthfulness has been attacked, Rule 608(a). This means that reputation or opinion 
evidence of a witness’s truthful character is inadmissible until the witness’s truthful character has been 
challenged. This rule is designed to conserve judicial time. If no one challenges a witness’s truthfulness, 
there is no need to spend court time establishing truthfulness. Without this rule, a witness could testify 
without any efforts made to impeach his or her credibility, then a horde of other witnesses would be called 
to testify that the first witness had the reputation for truthfulness or that the opinion of the later witnesses 
was that the first witness was a truthful person.
Modes of Rehabilitation. If a witness’s credibility is attacked by opinion or reputation evidence under Rule 
608(a), the other side may respond with opinion or reputation evidence pursuant to the same rule. Specific 
acts are also admissible for this purpose. However, according to Rule 608(b), specific acts can only be 
asked about on cross-examination. Since opportunities to ask a character witness on cross-examination 
about that or another witness’s good acts will be rare, there is virtually no opportunity to use specific 
instances of conduct to rehabilitate a witness.345

[b] Attack on Character
Rehabilitation Only After Impeachment. A witness can be rehabilitated only after the witness’s character for 
truthfulness has been attacked. Rule 608 does not indicate what constitutes an attack on credibility.346 
Obviously an attack on character occurs if an opinion or reputation witness testifies that the witness has a 
character for untruthfulness. Other methods of attack, triggering the right to rehabilitate the witness, include 
introduction of a prior criminal conviction, Rule 609, prior specific acts, Rule 608(b), and proof that the 
witness has been corrupted.347 Conversely, it is widely held that a witness’s character is not attacked simply 

345 See above § 6.08[6].

346 Federal Rule of Evidence 608 is no more instructive than Tennessee Rule 608. The federal provision states that truthful 
character evidence is admissible after character for truthfulness has been attacked “by opinion or reputation evidence or 
otherwise.” FED R. EVID. 608(A)(2).

347 See generally FED. R. Evid. 608 Advisory Committee’s Note.
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by proving that the witness is biased.348 However, if the ground of bias is a form of corruption, such as 
taking a bribe, then rehabilitative character evidence may be admissible.

Unclear Attacks on Character for Truthfulness. Several methods of impeachment may or may not constitute 
an attack on a witness’s character for truthfulness, depending on the circumstances. The critical question is 
whether the proof is suggesting that the witness has an untruthful character. Contradiction was cited by the 
Advisory Committee to the Federal Rules of Evidence as an impeachment mode that does not necessarily 
engender an attack on truthful character.349 Contradiction proof can simply be used to establish that the 
witness, though a truthful person, is forgetful. Similarly, a prior inconsistent statement or a vigorous cross-
examination350 does not always suggest the witness has an untruthful character, but the facts of each case 
must be examined carefully.

Indirect Rehabilitation. Sometimes rehabilitation occurs indirectly when witnesses testify about facts that 
contradict direct or indirect allegations of untruthfulness. This testimony actually may not fall under Rule 
608 since it does not relate to character for truthfulness. A good example is State v. McPherson,351 a rape 
case where the defendant’s cross-examination of the victim suggested that the victim had fabricated the 
evidence, was calm after the alleged rape, and laughed when interviewed by a police officer. To counter 
this proof, the defense called the defendant’s cousin as a witness to testify that after the rape the victim was 
afraid to be alone both day and night. The witness also related specific instances when the victim became 
emotional. The Tennessee Court of Criminal Appeals upheld the testimony as a direct response to the 
attack on the victim’s conduct following the alleged rape.

[13] Jury Instructions

Because of the likelihood that evidence admissible solely to impeach or rehabilitate, under Rule 608, may be 
misused by the jury, courts should regularly instruct the jury on the correct use of the evidence. Under Rule 105 
the court must do so if properly requested by counsel. Even in the absence of a request, the judge may find it 
advisable to inform the jury that certain evidence is to be used only on credibility and not as substantive 
proof.352
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348 FED R. EVID. 608 Advisory Committee’s Note.

349 FED R. EVID. 608 Advisory Committee’s Note.

350 Compare United States v. Thomas, 768 F.2d 611, 618 (5th Cir. 1985) (vigorous cross-examination does not constitute an 
attack on character for truthfulness), with United States v. Medical Therapy Sciences, Inc., 583 F.2d 36 (2d Cir. 1978), cert. 
denied, 439 U.S. 1130 (1979) (sharp cross-examination can constitute attack on truthfulness).

351 882 S.W.2d 365 (Tenn. Crim. App. 1994).

352 See, e.g., State v. Chestnut, 643 S.W.2d 343, 348 (Tenn. Crim. App. 1982) (error to fail to give limiting instruction on proper 
use of impeachment proof).

https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:62D5-P121-JCRC-B12S-00009-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:62D5-P121-JCRC-B12S-00009-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-FTM0-0039-P1YT-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-XXB0-0039-M4XW-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-4020-003F-953H-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-5C10-003V-D23Y-00000-00&context=1530671


Charlena Fuqua

1 Tennessee Law of Evidence § 6.09

Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.09 Rule 609. Impeachment by Evidence of Conviction of Crime

[1] Text of Rule

Rule 609 Impeachment by Evidence of Conviction of Crime

(a) General Rule. For the purpose of attacking the credibility of a witness, evidence that the 
witness has been convicted of a crime may be admitted if the following procedures and 
conditions are satisfied:

(1) The witness must be asked about the conviction on cross-examination. If the witness 
denies having been convicted, the conviction may be established by public record. If 
the witness denies being the person named in the public record, identity may be 
established by other evidence.

(2) The crime must be punishable by death or imprisonment in excess of one year under the 
law under which the witness was convicted or, if not so punishable, the crime must 
have involved dishonesty or false statement.

(3) If the witness to be impeached is the accused in a criminal prosecution, the State must 
give the accused reasonable written notice of the impeaching conviction before trial, 
and the court upon request must determine that the conviction’s probative value on 
credibility outweighs its unfair prejudicial effect on the substantive issues. The court 
may rule on the admissibility of such proof prior to the trial but in any event shall rule 
prior to the testimony of the accused. If the court makes a final determination that such 
proof is admissible for impeachment purposes, the accused need not actually testify at 
the trial to later challenge the propriety of the determination.

(b) Time Limit. Evidence of a conviction under this rule is not admissible if a period of more 
than ten years has elapsed between the date of release from confinement and 
commencement of the action or prosecution; if the witness was not confined, the ten-year 
period is measured from the date of conviction rather than release. Evidence of a conviction 
not qualifying under the preceding sentence is admissible if the proponent gives to the 
adverse party sufficient advance notice of intent to use such evidence to provide the 
adverse party with a fair opportunity to contest the use of such evidence and the court 
determines in the interests of justice that the probative value of the conviction, supported 
by specific facts and circumstances, substantially outweighs its prejudicial effect.

(c) Effect of Pardon. Evidence of a conviction is not admissible under this rule if (1) the 
conviction has been the subject of a pardon based on a finding of the rehabilitation of the 
person convicted and that person has not been convicted of a subsequent crime which was 
punishable by death or imprisonment in excess of one year, or (2) the conviction has been 
the subject of a pardon based on a finding of innocence.

(d) Juvenile Adjudications. Evidence of juvenile adjudications is generally not admissible under 
this rule. The court may, however, allow evidence of a juvenile adjudication of a witness 
other than the accused in a criminal case if conviction of the offence would be admissible 
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to attack the credibility of an adult and the court is satisfied that admission in evidence is 
necessary for a fair determination in a civil action or criminal proceeding.

(e) Pendency of Appeal. The pendency of an appeal of a conviction does not render evidence of 
that conviction inadmissible. Evidence of the pendency of an appeal is admissible.

Advisory Commission Comment:

The Supreme Court adopted F. R. EVID. 609(a) & (b) in State v. Morgan, 541 S.W. 2d 385 (Tenn. 
1976), and thereby rejected the old “moral turpitude” criterion for admissibility of convictions to 
impeach. Proposed Tennessee Rule 609(a) takes Morgan at face value and lists its essential 
elements:

(1) The time of proof ordinarily is during cross-examination, but the witness’s denial triggers 
extrinsic evidence. This rule does not preclude questions about prior convictions during 
direct examination.

(2) Only felony convictions or those misdemeanor convictions involving dishonesty are 
competent for impeachment. See State v. Butler, 626 S.W. 2d 6 (Tenn. 1981), for the 
Supreme Court’s view that theft crimes involve dishonesty. The rule is consistent with 
Butler.

(3) When the witness in a criminal trial is the accused, the prosecution “must” give pretrial 
notice and the trial judge “must” make a determination before the accused elects to testify 
or not that the probative value of the conviction “on credibility” is greater than its “unfair 
prejudicial effect on the substantive issues.” To the extent that State v. Sheffield, 676 S.W. 
2d 542 (Tenn. 1984), is inconsistent, the proposal would change the result.

Note that the accused who does not take the witness stand because of an unfavorable ruling on 
admissibility of a prior conviction can nonetheless raise error on appeal.

For witnesses not covered by 609(a)(3), the balancing test is different. Rule 403 applies, and a 
conviction would be admissible to impeach unless “its probative value is substantially 
outweighed by the danger of unfair prejudice” or other criteria listed in that rule.

Part (b) of proposed Rule 609 restates and hopefully clarifies Morgan language concerning 
inadmissibility of stale convictions. To avoid the mistaken exclusion of convictions “ten years 
old,” the rule separates convictions with time served from those where the convict served no 
prison time. Normally, ten years would be measured from release from jail to commencement of 
prosecution.

Even old convictions can be used in certain instances, but the proposed rule requires a 
weighing (“substantially outweighs”) of probative value versus undue prejudicial effect, with a 
specific factual determination by the trial judge.

Part (c) excludes only those convictions of witnesses pardoned because of rehabilitation or 
innocence.

Part (d) follows the current philosophy expressed in T.C.A. § 37-1-133(b) and State v. Butler, 626 
S.W.2d 6 (Tenn. 1981). Constitutional confrontation issues may require admitting the juvenile 
record of a witness testifying against the criminal accused. See Davis v. Alaska, 415 U.S. 308 
(1974).

Part (e) permits impeachment by a conviction undergoing appeal because, under Tennessee 
law, the convict is presumed guilty after judgment

2001 Advisory Commission Comment:

The Tennessee Supreme Court suggested in State v. Galmore, 994 S.W.2d 120 (Tenn. 1999), and 
State v. Taylor, 993 S.W.2d 33 (Tenn. 1999), that the accused in a criminal trial may need to make 
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a jury-out offer of proof in order to reverse the trial court for an erroneous ruling that a 
conviction is admissible to impeach. Such error might otherwise be harmless.

[2] Overview

[a] In General

Rule 609 is one of several rules authorizing evidence to be used for impeachment purposes. Rule 609 
permits a witness’s credibility to be attacked by proof that the witness has been convicted352.1 of a crime. 
Rule 609 complements Rule 608, which permits proof that a witness has committed acts that did not result 
in a criminal conviction, but are probative of untruthfulness.

Rule 609, essentially approved by the Tennessee Supreme Court in State v. Morgan,353 is an exception to 
the general principle in Rule 404(a) that character evidence is inadmissible. Rule 609 is based on the 
precept that it is appropriate for the trier of fact to look at a witness’s character by considering some of the 
witness’s criminal convictions. By limiting access to a witness’s criminal convictions, however, Rule 609 
represents a compromise between two views. On the one hand, it can be argued that a person’s criminal 
convictions are never relevant to credibility. A person who has been punished has paid a debt to society, is 
entitled to a fresh start, and should be presumed to have learned a lesson and become a more honest 
person. On the other hand, some will argue that a person’s criminal convictions should always be 
considered in assessing the person’s truthfulness. Someone who is willing to violate a criminal law may well 
be willing to violate the oath to tell the truth. The trier of fact should be able to at least know about the 
conviction in order to get a full picture of the witness’s respect for the law.

Rule 609 permits some evidence of a witness’s criminal convictions to be used to impeach that witness. 
Since the conviction is admissible to impeach, it is not admitted if the witness does not testify or is not a 
hearsay declarant.354 Pursuant to Rule 609, the conviction must be punishable by death or imprisonment in 
excess of one year or involve dishonesty or false statement.355 Special procedures are required before a 
criminal conviction may be used to impeach an ordinary witness;356 additional procedures are mandated 
prior to impeachment of a criminal accused.357 There are limits on the use of convictions more than ten 
years old,358 that have been pardoned,359 or occurred while the witness was a juvenile.360 The pendency of 

352.1 State v. Carter, ___S.W.3d___, 2019 Tenn. Crim. App. LEXIS 496 (Tenn. Crim. App. Aug. 16, 2019) (where defense 
counsel attempted to question the witness about pending charges, not convictions, the trial court properly ruled that Rule 609 did 
not permit cross examination as to the charges).

353 541 S.W.2d 385 (Tenn. 1976).

354 Rule 806 permits a hearsay declarant to be impeached using prior convictions authorized by Rule 609. See below § 8.27. 
See, e.g., State v. Parker, 350 S.W.3d 883, 896 n.6 (Tenn. 2011) (cannot use criminal conviction under Rule 609 to impeach a 
person unless that person testifies as a witness).

355 Tenn. R. Evid. 609(a)(2). See below §§ 6.09[3], 6.09[4].

356 See below §§ 6.09[5], 6.09[11].

357 Tenn. R. Evid. 609(a)(3). See below § 6.09[10]. For example, Tenn. R. Evid. 609 requires a trial court to rule on the 
admissibility of an impeaching conviction before a defendant begins his testimony. State v. Dibrell, 2018 Tenn. Crim. App. LEXIS 
224 (Tenn. Crim. App. Mar. 26, 2018); State v. Baker, 2017 Tenn. Crim. App. LEXIS 321 (Tenn. Crim. App., Knoxville, Apr. 28, 
2017).

358 Tenn. R. Evid. 609(b). See below § 6.09[6].

359 Tenn. R. Evid. 609(c). See below § 609[7].
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an appeal is admissible, but does not render the conviction inadmissible to impeach.361 Special jury 
instructions are available to ensure that the jury properly uses the conviction admitted solely to impeach.362

Appellate Review. Tennessee appellate courts use an abuse of discretion standard in reviewing a trial 
court’s ruling on the admissibility of a prior conviction used to impeach.363 However, if the trial court does 
not follow the procedures prescribed in Rule 609, the decision is not entitled to deference on appeal.364

[b] Other Theories for Admitting Convictions

The admission of criminal convictions to impeach under Rule 609 must be distinguished from the use of 
criminal convictions to impeach pursuant to other theories. Irrespective of admissibility under Rule 609, a 
conviction may be used to contradict a witness who “opens the door” and testifies on direct examination 
that he or she has never been convicted of a crime, or to counter some other facet of direct testimony.365 A 

360 Tenn. R. Evid. 609(d). See below § 609[8].

361 Tenn. R. Evid. 609(e). See below § 609[9].

362 See below § 6.09[12] and above § 1.05[2].

363 State v. Waller, 118 S.W.3d 368, 371 (Tenn. 2003); State v. Lankford, 298 S.W.3d 176, 180 (Tenn. Crim. App. 2008) State v. 
Jackson, ___S.W.3d___, 2018 Tenn. Crim. App. LEXIS 515 (Tenn. Crim. App. 2018) (no abuse in admitting prior felony 
convictions for robbery and felony failure to appear, since both felonies were relevant to defendant’s credibility and truthfulness, 
and the trial court followed Rule 609’s mandated procedure before admitting the evidence; appellate courts will not interfere with 
the exercise of discretion regarding admissibility of evidence unless “clear abuse” appears on the face of the record); Anderson 
v. Poltorak, Tenn. App. LEXIS 25 (Tenn. Ct. App. Jan. 17, 2017) (plain language of Tenn. R. Evid. 609 contemplates that a trial 
court is to exercise discretion when admitting evidence of prior convictions of a witness for impeachment purposes; thus, Tenn. 
R. Evid. 609 does not mandate the admission of crimes that come within the purview of Rule 609 but, to the contrary, gives a 
trial court the discretion to conduct a balancing test when determining the admissibility prior convictions for impeachment 
purposes).

364 State v. Lankford, 298 S.W.3d 176, 182 (Tenn. Crim. App. 2008); State v. Ward, 2019 Tenn. Crim. App. LEXIS 202 (Tenn. 
Crim. App. 2019) (standard of review is abuse of discretion, provided trial court “substantially complied” with the procedural 
requirements); State v. Dibrell, 2018 Tenn. Crim. App. LEXIS 224 (Tenn. Crim. App. Mar. 26, 2018) (when the trial court fails to 
comply with the procedural requirements of Tenn. R. Evid. 609, the appellate court must independently determine the 
admissibility of the prior impeaching conviction based on the evidence presented); State v. Baker, 2017 Tenn. Crim. App. LEXIS 
321 (Tenn. Crim. App., Knoxville, Apr. 28, 2017) (Rule 609 requires a trial court to rule on the admissibility of an impeaching 
conviction before the defendant begins his testimony; because the trial court failed to follow this procedure, the prior convictions 
were inadmissible, and furthermore, admission of the convictions could not be deemed harmless because the proof of the 
defendant’s guilt was not overwhelming, and this error alone constituted reversible error).

365 See, e.g., State v. Burton, 2017 Tenn. Crim. App. LEXIS 538 (Tenn. Crim. App. 2017) (although convictions did not meet the 
criteria for admissibility under Rule 609, defendant opened the door to impeachment by testifying on direct that he was a “law-
abiding” citizen; even though the convictions occurred more than 10 years earlier, the court held that by testifying that he was 
not a violent person who followed the law, defendant placed his prior criminal record at issue and increased the probative value 
of his felony convictions); State v. Childress, 2016 Tenn. Crim. App. LEXIS 948 (Tenn. Crim. App. 2016) (defendant opened the 
door to the admission of defendant’s prior conviction for public intoxication occurring within a year of defendant’s arrest, by 
testifying that defendant was not a big drinker at all and did not drink much around the time of defendant’s arrest; because the 
conviction became admissible by defendant’s testimony, it was not subject to notice requirements); State v. Mosby, 639 S.W.2d 
672 (Tenn. Crim. App. 1982) (defense witnesses testified defendant had been in California for several months at time of 
Tennessee crime; to rebut this alibi, state allowed to prove defendant committed a robbery in Tennessee three weeks before 
Tennessee crime at issue); Graybeal v. State, 3 Tenn. Crim. App. 466, 463 S.W.2d 159 (1970) (proof of second crime 
admissible to disprove alibi to first crime occurring few minutes before second crime); State v. Kendricks, 947 S.W.2d 875 (Tenn. 
Crim. App. 1996) (when defendant was asked by defense counsel on direct examination whether he had any convictions for any 
crime and defendant responded by listing only some of his prior convictions, defendant opened the door to having the remaining 
ones brought out, even though some would not have been admissible under Rule 609; additional convictions were admissible to 
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conviction may be used to prove bias. It may also be used as substantive evidence under Rule 404(b) to 
prove lack of mistake and the like.366

[3] The Conviction: More Than One Year Possible Incarceration

[a] In General

Rule 609 does not permit every conviction to be used for impeachment purposes. In order to assure that 
only more serious or especially relevant ones are used, Rule 609(a)(2) limits convictions to those 
punishable by incarceration in excess of one year or, as described in the next section,367 that involved 
dishonesty or false statement. The convictions are inadmissible if their probative value is substantially 
outweighed by the danger of unfair prejudice, as discussed in another section.368

Rule 609(a)(2) states that a conviction may be used to impeach if it was “punishable by death or 
imprisonment in excess of one year under the law under which the witness was convicted.” To qualify under 
this part of Rule 609, the conviction need not involve dishonesty.369 The rationale for this rule is that “[t]he 
commission of any felony is considered to be generally probative of a defendant’s criminal nature from 
which a jury could infer a propensity to falsify testimony.”370 This dividing line was selected in order to 
exclude convictions for minor offenses. Less serious offenses are too unreliable to be used as an indication 
of a person’s character. Often a person, perhaps factually or legally innocent, will plead guilty to a minor 
offense simply to avoid the expense and aggravation of going to trial. In addition, frequently a defense 
lawyer is not used in petty offense trials. Traditionally, the one-year distinction differentiated felonies from 
misdemeanors, but Rule 609 does not use either term.

The possible punishment, not the classification of the offense, is the key. Since the test is the punishment 
that could have been imposed rather than what was actually imposed, the maximum punishment for the 
conviction is the benchmark. If the maximum punishment for a crime is a three-year prison term but the 
offender was sentenced to six months on probation, the crime is covered by Rule 609(a)(2) because it is 
punishable by incarceration of more than one year.

contradict defendant’s own direct testimony where he misrepresented his criminal record). See also United States v. Wolf, 561 
F.2d 1376 (10th Cir. 1977) (since accused on direct examination gave favorable impression of prior convictions, government 
was entitled to cross-examine on relevant facts); United States v. Davis, 787 F.2d 1501 (11th Cir. 1986) (twenty-year-old illegal 
whiskey conviction admitted to impeach because defendant testified on direct he had never conspired to possess an illegal 
substance); United States v. Amahia, 825 F.2d 177 (8th Cir. 1987) (if accused on direct examination explains away or excuses 
guilt of prior conviction, on cross-examination court can allow questions about details of prior offense).

366 See, e.g., State v. Mathis, ___S.W.3d___, 2019 Tenn. Crim. App. LEXIS 287 (Tenn. Crim. App. May 2, 2019) (because 
defendant’s prior convictions were not used for impeachment purposes, Tenn. R. Evid. 609 was not applicable; the applicable 
rule was Tenn. R. Evid. 404(b) because the state sought to show intent and absence of mistake by showing defendant’s 
familiarity with the court system); Laird v. State, 565 S.W.2d 38 (Tenn. Crim. App. 1978) (prior convictions for escape admissible 
in escape trial to rebut defendant’s claim he accidentally fell off workhouse truck; prior convictions proved lack of accident or 
mistake, and intent). See above §§ 4.04[7]-[21].

367 See below § 6.09[4].

368 See below § 6.09[5].

369 See, e.g., State v. Osborne, 251 S.W.3d 1, 22 (Tenn. Crim. App. 2007); State v. Thompson, 36 S.W.3d 102, 109 (Tenn. Crim. 
App. 2000).

370 State v. Walker, 29 S.W.3d 885, 890 (Tenn. Crim. App. 1999). While Rule 609 suggests that the commission of any felony is 
“generally probative” of a defendant’s credibility, the Tennessee Supreme Court has rejected a per se rule that permits 
impeachment with all felony convictions. The trial court must first determine whether the felony offense involves dishonesty or a 
false statement. State v. Waller, 118 S.W.3d 368, 371 (Tenn. 2003). See also, State v. Boyd, 2018 Tenn. Crim. App. LEXIS 606 
(Tenn. Crim. App. 2018) and below § 6.09[5].
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The laws of the jurisdiction where the conviction occurred must be consulted to determine what the 
maximum sanction was for the conviction. Even if Tennessee law does not punish that act or would punish 
it with a jail term of less than one year, the offense may be admissible under Rule 609(a)(2) if the convicting 
jurisdiction would punish it by a term of more than one year.

[b] Balancing Probative Value and Prejudice

Not all convictions that carry a punishment of either death or incarceration in excess of one year are 
admissible under Rule 609(a)(2). The trial court must still perform a balancing test, a process described 
below.371 After performing this balance in one case, the Tennessee Supreme Court upheld the use of a 
voluntary manslaughter conviction to impeach a murder defendant,372 a questionable result that may have 
been rejected by the enactment of Rule 609.373 It is difficult to understand how a conviction for 
manslaughter is probative of truthfulness. Many other such convictions are admitted after the balance is 
applied.374

[4] The Conviction: Crime of Dishonesty or False Statement

[a] In General

Rule 609(a)(2) also permits impeachment by proof that the witness was convicted of a crime that involved 
dishonesty or false statement, irrespective of the punishment. This could include a misdemeanor 
punishable by a thirty-day jail term.

[b] Dishonesty

A number of Tennessee courts have reflected on what constitutes a crime involving dishonesty or false 
statement. Some decisions have suggested that dishonesty is present if the crime expresses “the design 
and determination to violate the law.”375 But in State v. Waller376 the Tennessee Supreme Court sharpened 
its analysis and held that it was “unwilling to hold that every conviction for an illegal act is indicative of 
dishonesty.377 Waller clarified the issue, concluding that the test for determining whether a conviction 
involved dishonesty or false statement is whether the elements of the crime require deceit or fraud. Waller 
distinguished the elements of the crime from the general circumstances and environment in which the crime 

371 See below § 6.09[5].

372 State v. Sheffield, 676 S.W.2d 542 (Tenn. 1984); see also State v. Thompson, 36 S.W.3d 102, 111 (Tenn. Crim. App. 2000) 
(conviction for voluntary manslaughter admissible to impeach under Rule 609). But see State v. Dooley, 29 S.W.3d 542, 554 
(Tenn. Crim. App. 2000) (prior conviction for second degree murder inadmissible to impeach in trial for new second degree 
murder charge; earlier conviction too similar).

373 See Tenn. R. Evid. 609 Advisory Commission Comment (“[t]o the extent that State v. Sheffield … is inconsistent [with Rule 
609], the proposal would change that result”).

374 See, e.g., State v. Dooley, 29 S.W.3d 542, 554 (Tenn. Crim. App. 2000) (attempted possession of cocaine with intent to sell); 
State v. Welcome, 280 S.W.3d 215 (Tenn. Crim. App. 2007) (robbery).

375 State v. Gibson, 701 S.W.2d 627, 629 (Tenn. Crim. App. 1985).

376 118 S.W.3d 368 (Tenn. 2003)

377 Id. at 371–72.
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was committed.378 Applying this “element” test, Waller held that drug convictions do not involve dishonesty 
or false statement.

The identical federal language was interpreted by the federal Conference Committee:

By the phrase “dishonesty and false statement” the Conference means crimes such as perjury or 
subornation of perjury, false statement, criminal fraud, embezzlement, or false pretense, or any other 
offense in the nature of crimen falsi, the commission of which involves some element of deceit, 
untruthfulness, or falsification bearing on the accused’s propensity to testify truthfully.379

Tennessee courts tend to read the term “dishonest” more expansively than do the federal courts. As a 
result, Tennessee courts have found that crimes involving dishonesty include robbery,380 larceny from the 
person,381 transporting a stolen vehicle in interstate commerce,382 shoplifting,383 burglary,384 grand 
larceny,385 petit larceny,386 theft,387, passing worthless checks,387.1 stealing,388 and concealing stolen 
property.389 Other crimes have also been found to be admissible for the purpose of impeaching a witness’s 

378 Waller cited State v. Walker, 29 S.W.3d 885, 891 (Tenn. Crim. App. 1999); State v. Russell, 382 S.W.3d 312, 315–16 (Tenn. 
2012) (to determine whether a crime involves dishonesty or false statement, examine the elements of the crime rather than the 
circumstances surrounding it).

379 H.R. CONF. REP NO. 93-1597, reprinted in 1974 U.S. CODE CONG. & ADMIN. NEWS 7051, 7103.

380 See, e.g., State v. Jackson, ___S.W.3d___, 2018 Tenn. Crim. App. LEXIS 515 (Tenn. Crim. App. 2018); State v. Pickins, 
2015 Tenn. Crim. App. LEXIS 1051 (Tenn. Crim. App. 2015) (robbery is a crime of dishonesty and, therefore, is probative of 
credibility); State v. Galmore, 994 S.W.2d 120, 122 (Tenn. 1999); State v. Carruthers, 676 S.W.2d 935, 941 (Tenn. 1984); State 
v. Norris, 684 S.W.2d 650, 654 (Tenn. Crim. App. 1984); State v. Blevins, 968 S.W.2d 888, 893 (Tenn. Crim. App. 1997) 
(robbery is crime involving dishonesty); State v. Welcome, 280 S.W.3d 215 (Tenn. Crim. App. 2007).

381 State v. Addison, 973 S.W.2d 260, 268 (Tenn. Crim. App. 1997); State v. Blevins, 968 S.W.2d 888, 893 (Tenn. Crim. App. 
1997).

382 See, e.g., State v. Carruthers, 676 S.W.2d 935, 941 (Tenn. 1984); Arnold v. State, 563 S.W.2d 792 (Tenn. Crim. App. 1977).

383 See, e.g., State v. Butler, 626 S.W.2d 6, 11 (Tenn. 1981).

384 See, e.g., State v. Perry, 2015 Tenn. Crim. App. LEXIS 529 (Tenn. Crim. App. 2015) (theft and burglary are probative of 
truthfulness); State v. Miller, 737 S.W.2d 556 (Tenn. Crim. App. 1987) (extensive citations); Price v. State, 589 S.W.2d 929, 932 
(Tenn. Crim. App. 1979); State v. Blevins, 968 S.W.2d 888, 893 (Tenn. Crim. App. 1997) (burglary is crime involving 
dishonesty); State v. Baker, 956 S.W.2d 8 (Tenn. Crim. App. 1997) (burglary is highly probative of credibility because it involves 
dishonesty); State v. Dishman, 915 S.W.2d 458, 463 (Tenn. Crim. App. 1995) (burglary is crime involving dishonesty); State v. 
Lankford, 298 S.W.3d 176, 181 n.1 (Tenn. Crim. App. 2008) (burglary is highly probative of credibility).

385 See, e.g., Price v. State, 589 S.W.2d 929 (Tenn. Crim. App. 1979).

386 State v. Hardison, 705 S.W.2d 684 (Tenn. Crim. App. 1985).

387 State v. Perry, 2015 Tenn. Crim. App. LEXIS 529 (Tenn. Crim. App. 2015) (theft and burglary are probative of truthfulness); 
State v. Addison, 973 S.W.2d 260, 268 (Tenn. Crim. App. 1997) (misdemeanor theft); State v. Baker, 956 S.W.2d 8, 15 (Tenn. 
Crim. App. 1997) (crime of theft is highly probative of credibility because it involves dishonesty); State v. Lankford, 298 S.W.3d 
176, 181 n.1 (Tenn. Crim. App. 2008) (theft is highly probative of credibility).

387.1 State v. Russell, 382 S.W.3d 312, 316 (Tenn. 2012) (crime of passing worthless checks is probative of witness’s 
dishonesty).

388 State v. Fluellen, 626 S.W.2d 299 (Tenn. Crim. App. 1981).

389 State v. Crane, 780 S.W.2d 375, 377 (Tenn. Crim. App. 1989); State v. Addison, 973 S.W.2d 260, 268 (Tenn. Crim. App. 
1997) (receiving stolen property).
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credibility or truthfulness.389.1 While at one time “dishonesty” included sale of drugs,390 an important decision 
by the Tennessee Supreme Court specifically rejected the conclusion that all drug convictions involve 
dishonesty.391

The Tennessee Supreme Court refused to find that a witness, convicted of fistfighting,392 committed a crime 
involving dishonesty. Criminal trespass also does not involve dishonesty or false statement.393 In State v. 
Goad,394 the Tennessee Supreme Court upheld the exclusion of several minor bad check offenses 
committed five or six years before the trial. The trial court, whose decision was affirmed, ruled that the bad 
check counts were not relevant to credibility.395

Federal courts interpreting the identical language of Federal Rule 609(a) have held that a crime of 
“dishonesty” includes such offenses as counterfeiting,396 uttering a forged prescription,397 transporting 
forged securities in interstate commerce,398 filing a false report,399 and mail fraud.400 Robbery is often not a 
crime of dishonesty, according to federal courts.401

[c] False Statement

There has been virtually no attention paid to this category of offenses. Since crimes that involve false 
statement may also involve dishonesty, the latter category seems to be used for such offenses. False 
statement would involve a conviction for perjury.

389.1 See, e.g., State v. Jackson, ___S.W.3d___, 2018 Tenn. Crim. App. LEXIS 515 (Tenn. Crim. App. 2018) (defendant could be 
impeached with prior felony conviction of knowingly failing to appear, sincethe offense was probative of defendant’s truthfulness 
and his credibility in trial for second-degree murder).

390 See, e.g., State v. Gibson, 701 S.W.2d 627 (Tenn. Crim. App. 1985).

391 State v. Waller, 118 S.W.3d 368 (Tenn. 2003). See also State v. Walker, 29 S.W.3d 885, 891 (Tenn. Crim. App. 1999) (sale 
of cocaine does not involve dishonesty or false statement; cannot assume the drug transaction involved deceitful conduct); 
Indoccio v. M&A Builders, LLC, 372 S.W.3d 112, 118 (Tenn. Ct. App. 2011) (misdemeanor convictions for drug possession, 
driving under the influence, and driving on a suspended license do not involve dishonesty or false statement and are 
inadmissible to impeach under Rule 609).

392 State v. Butler, 626 S.W.2d 6 (Tenn. 1981). See also United States v. Harvey, 588 F.2d 1201 (8th Cir. 1978) (assault crime 
does not involve dishonesty or false statement).

393 State v. Philpott, 882 S.W.2d 394 (Tenn. Crim. App. 1994).

394 707 S.W.2d 846, 851 (Tenn. 1986).

395 If bad checks involved dishonesty or false statement, they should have been admitted since under the law at that time no 
balancing test was used for such offenses. However, it is possible the decision was based on inadequate proof of the offenses 
and the fact that the bad checks were for very small amounts (they were paid off for $17.50). See 707 S.W.2d at 851.

396 United States v. Morrow, 977 F.2d 222 (6th Cir. 1992).

397 See, e.g., United States v. Tracy, 36 F.3d 187 (1st Cir. 1994).

398 United States v. Jackson, 680 F.2d 561 (8th Cir. 1982).

399 United States v. Lester, 749 F.2d 1288 (9th Cir. 1984).

400 United States v. Kuecker, 740 F.2d 496 (7th Cir. 1984).

401 See, e.g.,United States v. Alexander, 48 F.3d 1477 (9th Cir. 1995) (robbery not crime of dishonesty or false statement).
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[d] Definition v. Facts of Crime

In determining whether a crime involves dishonesty or false statement, Tennessee courts look to the 
statutory elements of the crime rather than the general circumstances or environment in which the crime 
was committed.402 Federal decisions often look at both the technical elements and the actual facts of the 
crime to determine whether the crime actually involved dishonesty or false statement. In United States v. 
Barnes,403 the court held that petty larceny may or may not involve dishonesty or false statement, 
depending on the particular facts of the offense.

[e] Balancing Probative Value and Prejudice

Not all convictions for crimes involving dishonesty or false statement are admissible under Tennessee Rule 
609(a)(2). Unless the issue is waived by a failure to object, the trial court must still determine whether the 
evidence should be excluded after balancing the probative value and the danger of unfair prejudice, a 
process described below.404

[5] Balancing Test

[a] In General

Tennessee Rule 609 takes the position that no conviction is automatically admissible, contrary to Federal 
Rule 609.405 Under Tennessee Rule 609, the court should balance probative value and prejudicial effect to 
determine, on a case-by-case basis, whether this conviction should be admissible in this case.

[b] Applies to Both Types of Crimes

The balancing test is to be used to assess the admissibility of both types of convictions: those punishable 
by incarceration in excess of one year, and those involving dishonesty or false statement.406

[c] Standard

With one exception, Rule 609 does not prescribe the balancing test to be used to determine whether the 
prior conviction is admissible to impeach. The exception relates to a conviction used to impeach a criminal 
accused.407

For impeachment of a witness in a civil case or a witness other than the accused in a criminal case, the 
Tennessee rule is silent on the balancing test to be used. In State v. Morgan,408 adopting Federal Rule 609, 
the Tennessee Supreme Court held that for crimes punishable by incarceration in excess of one year, the 
court should assess whether the probative value of admitting the evidence outweighs its prejudicial effect to 

402 State v. Waller, 118 S.W.3d 368, 372 (Tenn. 2003) (drug convictions do not involve dishonesty).

403 622 F.2d 107, 110 (5th Cir. 1980).

404 See below § 6.09[5].

405 The federal rule automatically admits convictions involving dishonesty or false statement. FED R. EVID. 609(A)(2).

406 This differs from Federal Rule 609, which uses a balancing test only for convictions punishable by incarceration in excess of 
one year; there is no balancing test for crimes involving dishonesty or false statement. See FED R. EVID. 609(A).

407 Tenn. R. Evid. 609(a)(3) (conviction admissible if probative value on credibility outweighs unfair prejudicial effect on 
substantive issues). See below § 6.09[10].

408 541 S.W.2d 385 (Tenn. 1976).
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the defendant. The Tennessee Rule 609 omits the federal rule’s balancing test, but the Advisory 
Commission’s Comment to the Tennessee provision states that Rule 609 “takes Morgan at face value and 
lists its essential elements.”409 This could be read as suggesting that the Morgan test may still be viable in 
Tennessee.

On the other hand, the Advisory Commission’s Comment to Tennessee Rule 609 states the correct test. 
The balancing test under Rule 403 is to be used:

For witnesses not covered by 609(a)(3) [the criminal accused], the balancing test is different. Rule 403 
applies, and a conviction would be admissible to impeach unless “its probative value is substantially 
outweighed by the danger of unfair prejudice” or other criteria listed in that rule.410

It should be noted that this balancing test differs from that used for evidence covered by Rule 608.411

A factor approach is used. In general, the more similar the impeaching crimes are to the ones at issue in 
the trial, the more prejudicial the former are considered.412 Crimes involving dishonesty or false statement 
are more probative than those involving felonies.413 A large number of prior convictions may be more 
probative than a small number, but may also be more prejudicial.414

[6] Ten-Year Rule

[a] In General

In order to ensure that a conviction used to impeach under Rule 609 is really probative of untruthfulness, 
Rule 609(b) establishes special rules for stale convictions. Rule 609(b) states that convictions at least ten 
years old, as measured by the test discussed below, are generally inadmissible to impeach.414.1 This 
includes both crimes punishable by incarceration in excess of one year and those involving dishonesty or 
false statement. The underlying theory is that a person’s criminal deeds long ago may have little bearing on 

409 Tenn. R. Evid. 609 Advisory Commission Comment.

410 Tenn. R. Evid. 609 Advisory Commission Comment. Federal Rule 609 also uses a 403 balance for witnesses other than a 
criminal accused when the impeaching conviction is for a crime punishable by death or imprisonment in excess of one year. 
There is no federal balancing test when the crime involves dishonesty or false statement. FED R. EVID. 609(A). See also, 
Anderson v. Poltorak, 2017 Tenn. App. LEXIS 25 (Ct. App. Jan. 17, 2017) (for witnesses not covered by Tenn. R. Evid. 
609(a)(3), the balancing test in Tenn. R. Evid. 403 applies, i.e., a conviction would be admissible to impeach unless its probative 
value is substantially outweighed by the danger of unfair prejudice or other criteria listed in that rule; trial court properly 
determined that the probative value of the victim’s child pornography convictions was substantially outweighed by the danger of 
unfair prejudice).

411 See above § 6.08[7].

412 See, e.g., State v. Baker, 2017 Tenn. Crim. App. LEXIS 321 (Tenn. Crim. App. 2017) (prior conviction and trial were were 
same crime, aggravated assault; appellate court held that although the previous aggravated assault conviction might have some 
probative value relative to the defendant’s credibility and the jury’s ability to determine whether he acted in self-defense, the 
probative value was outweighed by the unfair prejudicial effect); State v. Walker, 29 S.W.3d 885 (Tenn. Crim. App. 1999); State 
v. Welcome, 280 S.W.3d 215 (Tenn. Crim. App. 2007) (prior conviction for robbery admitted in current aggravated robbery case 
in which credibility is crucial; no abuse of trial court’s discretion); State v. Russell, 382 S.W.3d 312, 317 (Tenn. 2012) (trial court 
must assess whether the crime underlying the impeaching conviction is substantially similar to the charged offense).

413 State v. Walker, 29 S.W.3d 885 (Tenn. Crim. App. 1999).

414 Id. (five felony convictions).

414.1 See, e.g., State v. Bailey, 2016 Tenn. Crim. App. LEXIS 288 (Tenn. Crim. App. 2016) (prior convictions, which were more 
than 10 years old, properly excluded); State v. Pickins, 2015 Tenn. Crim. App. LEXIS 1051 (Tenn. Crim. 2015) (victim’s prior 
conviction for robbery was stale and, therefore, inadmissible when more than 10 years had elapsed).
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the person’s credibility today. The individual may have matured considerably and learned from the 
experiences engendered by the conviction. One case even applied the ten year limit to a stale acquittal.414.2

[b] Calculating Ten-Year Period
Confinement in Jail or Prison. The exact period covered by this rule depends on whether the witness was 
confined for the crime. If the offender was confined in a prison or jail, the ten-year period is measured from 
the date of release from confinement to the date of commencement of the civil or criminal proceeding in 
which the witness is testifying. Note that the date of the instant trial and the date of the conviction are both 
irrelevant to the calculation for convictions that resulted in confinement. The date of release from 
confinement is the date the offender left jail or prison. Time on probation or parole does not constitute 
confinement under this rule.

Multiple Sentences of Confinement. The matter is more complex if the offender served multiple sentences 
that ended at different times. Assume that he or she was not released from prison until completion of the 
one that, ordinarily, was the longest sentence. In such cases, the proper approach is to treat each sentence 
by itself. The offender is deemed released when that sentence expires, even if the offender remains 
incarcerated for another crime.415 Thus, calculation for the ten-year limit of Rule 609(b) will begin for that 
offense even though the offender is still in prison on other charges. This result is consistent with Rule 609’s 
policy of giving less weight to stale crimes.

If Not Confined. If the offender was not confined, perhaps because he or she was placed on probation or 
otherwise sanctioned, the ten-year period is measured from the date of conviction to the date of 
commencement of the civil or criminal proceeding in which the witness is testifying.

Probation or Parole Revocation. The issue becomes difficult if the witness was placed on probation or 
parole, then incarcerated following a revocation. Although most federal cases hold that the incarceration 
constitutes confinement for purposes of the ten-year rule,416 a case-by-case analysis should be made. If the 
revocation was for activity unrelated to the original conviction and did not involve dishonesty in any form, on 
occasion the confinement should be ignored in calculating the ten-year period.417

[c] Exception: Notice of Intent to Use

A criminal conviction falling within the ten-year rule can be used to impeach a witness if certain procedures 
are followed. According to Rule 609(b), the older convictions are admissible if two conditions are satisfied. 
First, the party seeking to use the old conviction must give the adverse party sufficient advance notice of 
intent to use the evidence so that the adverse party has a fair opportunity to contest the use of the 
evidence. Note that pre-trial notice is not specifically required. The key is whether the notice was provided 
sufficiently in advance of the cross-examination to permit the other side to contest the use of the evidence. 
The possibility of a continuance or alteration in the order of testimony could be explored if additional time is 
needed to counter the stale conduct. In unusual situations, federal courts have tolerated inadequate notice. 
In United States v. Huddleston,418 for example, the court excused the government’s inadequate notice of 
intent to use a stale conviction because the government did not know the witness would testify until minutes 
before the witness was called.

414.2 State v. Turner, 352 S.W.3d 425, 429 (Tenn. 2011).

415 See State v. Thompson, 36 S.W.3d 102, 110–11 (Tenn. Crim. App. 2000).

416 See, e.g., United States v. Brewer, 451 F. Supp. 50 (E.D. Tenn. 1978).

417 See United States v. Wallace, 848 F.2d 1464 (9th Cir. 1988) (revocation of parole for perjury did not constitute confinement 
because was unrelated to original heroin conviction). Cf. United States v. McClintock, 748 F.2d 1278 (9th Cir. 1984).

418 811 F.2d 974 (6th Cir. 1987).
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The form of notice is also not specified in Rule 609(b), but it is clear that more is needed than simply 
informing the other side of the convictions. The notice should indicate that the convictions will be used to 
impeach. In State v. Davis,419 the state sought to use several convictions over ten years old. Although the 
state provided the defense with three varieties of notice (FBI “rap sheet”, copy of county arrest record, and 
notice of sentencing status), the Tennessee Court of Criminal Appeals held that the notice was inadequate 
under Rule 609(b) to apprise the defendant that the state intended to use these stale convictions to 
impeach him.

[d] Exception: Balance

Second, before an older conviction is admissible under Rule 609(b) the court must make a finding that in 
the interests of justice “the probative value of the conviction, supported by specific facts and circumstances, 
substantially outweighs its prejudicial effect.” Appellate courts have looked carefully at the record to 
determine whether the hearing did actually develop specific facts and circumstances to justify admission of 
the evidence.420 A summary conclusion is clearly inadequate.

It should be noted that ordinarily this balancing test should result in the exclusion of the stale conviction. It 
will be difficult to establish that the probative value of a ten-year-old conviction substantially outweighs its 
prejudicial effect. On the other hand, occasionally a stale conviction will be admitted. In Johnson v. State,421 
the court admitted convictions more than twenty years old. After balancing the probative and prejudicial 
effects of the convictions, the court held that the “lengthy criminal record indicated a continuing course of 
criminal conduct which was probative of credibility.”422 Similarly, in State v. Thompson,423 the court admitted 
a conviction, beyond the ten-year rule, for escape (which involves an intent purposely to violate the law), 
but refused to admit stale convictions for murder and aggravated assault.

[e] Exception: Burden of Proof

Since the stale conviction is admissible only if the probative value substantially outweighs its prejudicial 
effect, the burden is on the party seeking to have the old conviction introduced.424 This party must establish 
specific facts and circumstances that prove the probative value substantially outweighs its prejudicial effect.

[7] Effect of Pardon
Rehabilitation. Rule 609(c) excludes convictions for which one of two types of pardons has been issued. 
Because of the reason for either variety of pardon, the conviction is deemed not probative of character for 
untruthfulness. First, a conviction is inadmissible if it was the subject of a pardon based on a finding that the 
offender was rehabilitated and had not been convicted of a subsequent crime punishable by imprisonment in 
excess of one year, Rule 609(c)(1). Until this offender recidivates, he or she is considered rehabilitated and 
thus the pre-rehabilitation conviction is no longer an accurate window into the offender’s character.
Innocence. Second, the conviction is barred if it was the subject of a pardon based on a finding of innocence, 
Rule 609(d)(2). Obviously in such cases the erroneous conviction has no probative value in assessing the 
offender’s credibility. The trial court, under Rule 104(a), would determine whether the conviction was pardoned 

419 741 S.W.2d 120 (Tenn. Crim. App. 1987).

420 See, e.g., State v. Lingrel, 692 S.W.2d 41 (Tenn. Crim. App. 1985). See also United States v. Beahm, 664 F.2d 414 (4th Cir. 
1981) (must be specific articulated facts and circumstances showing probative value substantially outweighs prejudicial impact).

421 596 S.W.2d 97 (Tenn. Crim. App. 1979).

422 596 S.W.2d at 104.

423 36 S.W.3d 102, 111–12 (Tenn. Crim. App. 2000).

424 See, e.g., United States v. Beahm, 664 F.2d 414, 417–18 (4th Cir. 1981).
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and the reason for the pardon. Unlike the situation for a pardon based on rehabilitation, the admissibility of a 
conviction that was pardoned because of innocence is not dependent on the presence or absence of 
subsequent criminal activity.

[8] Juvenile Adjudications

Rule 609(d), consistent with Rule 608(c), places severe limitations on the admissibility of juvenile adjudications. 
This rule reflects the view that juvenile conduct may be the product of immaturity and is not necessarily 
probative of the untruthful character of an adult. In addition, the juvenile offense may be quite embarrassing to 
an adult witness who has long outgrown the mindset that led to the juvenile indiscretion.
“Juvenile Adjudications.” It should be noted, however, the Rule 609(d) refers to “juvenile adjudications,” a term 
of art dealing with delinquency adjudication in juvenile court. Rule 609(d)’s limits do not apply to criminal 
convictions of a juvenile who has been transferred to an adult court.425

Witness Other Than Criminal Accused. Rule 609(d) does permit the use of a juvenile adjudication to impeach a 
witness in limited circumstances. There is no exception, however, for the accused in a criminal case. Rule 
609(d) simply bars evidence that a criminal accused is untruthful because he or she had a juvenile adjudication.

Impeachment in Limited Circumstances. For all witnesses in civil cases and witnesses (other than the accused) 
in criminal cases, Rule 609(d) authorizes a juvenile adjudication to be used for impeachment if the conviction 
would be admissible to attack the credibility of an adult and if the court finds that admissibility is necessary for a 
fair determination of the civil or criminal proceeding. In order to determine whether the conviction would be 
admissible against an adult, the court would have to find that it was for a crime involving dishonesty or false 
statement, or was punishable by death or incarceration in excess of one year.

An illustration of this rule is provided by State v. Butler,426 where the defendant in a murder case sought to 
impeach a juvenile prosecution witness by proving that the witness had juvenile adjudications for shoplifting and 
fistfighting. The court held that fistfighting was inadmissible because it was neither a felony nor involved 
dishonesty or false statement, and therefore could not be admitted against an adult. The court also held that the 
shoplifting adjudication was inadmissible under Rule 609 because, though it involved dishonesty and would be 
admissible against an adult, there was no showing that its admissibility was necessary for a fair determination 
of the issue of guilt or innocence. The juvenile witness was not a crucial prosecution witness and there were 
four eyewitnesses who testified.

The juvenile adjudication may also be admissible on other issues. For example, it may be used to prove bias or 
prejudice.427

[9] Effect of Appeal

[a] Pending Appeal

Rule 609(e) states that a conviction is not excluded as impeachment evidence simply because an appeal is 
pending. The rationale is based on the fact that a conviction, even though under appeal, means that the 
person has been found guilty beyond a reasonable doubt and can be subjected immediately to punitive 
measures. Since the conviction is based on such a high standard of proof and can carry drastic 

425 See State v. McAfee, 784 S.W.2d 930, 932 (Tenn. Crim. App. 1989) (crimes committed while juvenile but tried in circuit court 
following a transfer from juvenile court are admissible to impeach under Rule 609(d)) (pre-rules decision relying on language in 
current rule). Cf. State v. McGhee, 746 S.W.2d 460 (Tenn. 1988).

426 626 S.W.2d 6, 10–11 (Tenn. 1981). See also State v. Bowers, 762 S.W.2d 889 (Tenn. Crim. App. 1988) (numerous juvenile 
adjudications admissible to impeach adult witness).

427 See State v. Butler, 626 S.W.2d 6 (Tenn. 1981). See also Davis v. Alaska, 415 U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347 
(1974).
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consequences, it is appropriate to allow the trier of fact to consider it in assessing credibility. Moreover, the 
appellate process in criminal cases can take years to complete, depending on whether various state and 
federal collateral remedies are considered an “appeal.” Rule 609(e) eliminates such questions by providing 
that the pending appeal does not affect admissibility of the conviction for impeachment purposes. However, 
in order to give the trier of fact the most accurate picture of the conviction, Rule 609(e) also makes 
admissible the fact that an appeal is pending. Some federal cases have held that a conviction should not be 
used to impeach if the pending appeal is based on a violation of the Sixth Amendment’s right to counsel.428

Since under Rule 609(e) the pendency of an appeal is admissible on the issue of the weight to be accorded 
a criminal conviction, it may be appropriate for the court to permit the jury to know the basis for the appeal. 
The danger of not doing so is that the jury may speculate about the grounds for the appeal. For example, 
an appeal for insufficient evidence or for a biased judge may affect the weight a jury gives the conviction. 
The same logic was used by the Tennessee Supreme Court to condemn the use of a “generic” conviction 
that stated the witness was convicted of a “felony” rather than of “burglary.”429

[b] Reversal on Appeal

While the pendency of an appeal does not ordinarily affect admissibility of a conviction under Rule 609(e), a 
reversal on appeal does. A conviction that has been reversed on appeal should not be used to impeach 
under Rule 609. The reversal undermines the probative value of the conviction. The underlying misdeeds, 
however, may still be admissible to impeach under Rule 608.430

[10] Impeachment of Criminal Accused

[a] In General

Rule 609(a)(3) creates additional procedures that must be used before a criminal accused can be 
impeached by proof of the accused’s criminal conviction. These restrictions recognize the special prejudice 
that the criminal accused may suffer if the jury learns that he or she has also committed some other crime.

[b] Advance Written Notice

The witness-accused must be given reasonable written notice of the impeaching conviction before trial. 
This means that the prosecution must in writing notify the defendant (or counsel) that the prosecution 
intends to use a prior conviction to impeach the accused’s credibility, pursuant to Rule 609. The notice 
should reasonably describe the conviction that is to be used. In those rare cases where a conviction could 
be used by either the prosecution or a co-defendant, double notice is unnecessary.431 The accused’s 
interests are sufficiently protected if notice is given by one of the two parties.

Failure to provide the necessary notice may be harmless error, depending on the facts.432 Inaccuracies in 
the notice may also constitute harmless error, depending on the facts.433

428 See Spiegel v. Sandstrom, 637 F.2d 405, 407 (5th Cir. 1981).

429 See State v. Galmore, 994 S.W.2d 120 (Tenn. 1999); see also below § 6.09[11].

430 See above §§ 6.08[4]–[10]. (specific instances of conduct to impeach).

431 Cf. State v. Caruthers, 676 S.W.2d 935, 941 (Tenn. 1984) (involving state convictions).

432 See, e.g., State v. Barnard, 899 S.W.2d 617 (Tenn. Crim. App. 1994) (prosecution failed to provide notice of intent to use 
prior conviction of accused, but did give discovery response outlining defendant’s criminal record; harmless error).

433 See, e.g., State v. Binion, 947 S.W.2d 867 (Tenn. Crim. App. 1996) (notice of impeachment contained wrong Florida county, 
but no reversible error because notice did list proper type of conviction and that it occurred in Florida).
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[c] Balance

On request, the court must also assess whether the defendant’s “conviction’s probative value on credibility 
outweighs its unfair prejudicial effect on the substantive issues,” Rule 609(a)(3). Presumably, the evidence 
is admissible only if the probative value does outweigh the unfair prejudicial effect.
Similarity Between Two Crimes. Two criteria are especially pertinent.434 First, the court should assess the 
similarity between the crime on trial and the crime underlying the impeaching conviction. As a general rule, 
“the unfairly prejudicial effect of an impeaching conviction on the substantive issues greatly increases if the 
impeaching conviction is substantially similar to the crime for which the defendant is being tried.”435

Relevance on Credibility. Second, the court should analyze the relevance the impeaching conviction has to 
the issue of credibility.435.1

Case Illustrations. A Tennessee case decided before adoption of the evidence rules provides a fact 
situation for illustration. State v. Sheffield436 involved a trial for first degree murder. The accused took the 
stand. The prosecution offered the accused’s conviction for voluntary manslaughter. Should the conviction 
be used to impeach? Applying the two criteria, it should not be. Since the crime on trial and the impeaching 
conviction are both for homicide, the jury may misuse the impeaching conviction by considering it on issues 

434 See State v. Boyd, 2018 Tenn. Crim. App. LEXIS 606 (Crim. App. 2018) (in determining the admissibility of a conviction as 
impeachment evidence against a defendant, two criteria are “especially relevant”: (1) the impeaching conviction’s relevance as 
to credibility; and (2) the impeaching conviction’s similarity to the charged offense); State v. Barnard, 899 S.W.2d 617, 622 
(Tenn. Crim. App. 1994) (adopting these two factors); State v. Mixon, 983 S.W.2d 661 (Tenn. 1999); State v. Lankford, 298 
S.W.3d 176, 180 (Tenn. Crim. App. 2008) (credibility).

435 State v. Mixon, 983 S.W.2d 661, 674 (Tenn. 1999). See also State v. Boyd, 2018 Tenn. Crim. App. LEXIS 606 (Crim. App. 
2018) (where defendant’s prior convictions were identical to the crimes for which he was currently on trial, the danger that the 
jurors might erroneously consider the prior convictions as propensity evidence was “particularly great”; moreover, the probative 
value of defendant’s prior violent convictions did not outweigh their potential unfair prejudicial effect). State v. Addison, 973 
S.W.2d 260, 268 (Tenn. Crim. App. 1997) (prior conviction for theft, larceny from person, and receiving stolen property were 
similar to aggravated robbery, the offense triggering the felony-murder in the instant case; the probative value on credibility 
outweighed the danger of unfair prejudice); State v. Lankford, 298 S.W.3d 176, 180 (Tenn. Crim. App. 2008); State v. Russell, 
382 S.W.3d 312, 317 (Tenn. 2012) (evidence of convictions for the same type of crime should be admitted sparingly because of 
the impression on jurors that if a person committed a crime in the past, he committed the offense for which he is on trial) (citing 
Long v. State, 607 S.W.2d 482, 486 (Tenn. Crim. App. 1980)).

435.1 State v. Russell, 382 S.W.3d 312 (Tenn. 2012) (the balance in Rule 609(a)(3) first requires a trial court to assess whether 
the offense is relevant to the credibility of the accused); State v. Mixon, 983 S.W.2d 661, 674 (Tenn. 1999) (court must 
determine and state on the record how the impeaching conviction is relevant to credibility); State v. Edwards, ___S.W.3d___, 
2018 Tenn. Crim. App. LEXIS 842 (Tenn. Crim. App. 2018) (trial court did not err by admitting defendant’s prior statutory rape 
conviction into evidence during his animal cruelty trial, because it was probative of defendant’s credibility, and the conviction’s 
probative value was not substantially outweighed by the danger of unfair prejudice since the conviction was not similar to animal 
cruelty charge); State v. Jenkins, ___S.W.3d___, 2018 Tenn. Crim. App. LEXIS 856 (Tenn. Crim. App. 2018) (while the 
probative value of a rape conviction on the issue of credibility was minimal, it was sufficiently distinct from the charged offense to 
lessen any potential prejudicial effect); State v. Boyd, 2018 Tenn. Crim. App. LEXIS 606 (Tenn. Crim. App. 2018) (where trial 
court stated that the defendant would “almost certainly place his credibility at issue if he testified” and that credibility in this case 
was “paramount,” but failed to explain on the record how his prior convictions for second degree murder, attempted first degree 
murder, and aggravated assault were relevant to the issue of credibility; appellate court held that although defendant’s prior 
convictions were for crimes of violence and had “some probative value” as to his credibility, the danger of unfair prejudice due to 
the similarity of the offenses outweighed any probative value).

436 676 S.W.2d 542 (Tenn. 1984).
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other than credibility. Moreover, voluntary manslaughter has, at best, only slight relevance on credibility. 
While the Sheffield court admitted the conviction, it would be excluded today under Rule 609(a)(3).437

A better example is another pre-rules case, Long v. State,438 in which the defendant was convicted of 
assault with intent to commit murder. The appellate court held that the trial court should not have permitted 
impeaching evidence of a prior conviction for second degree murder. The earlier crime was too similar to 
the one being tried and the probative value of a violent crime was slight or nonexistent. The same result 
should occur under Rule 609.

A third example was decided under Rule 609. In State v. Barnard,439 several men were tried for murder, 
robbery, and sexual assault of a prostitute. The prosecution sought to impeach one of the defendants with a 
five year old California conviction for sexual battery. The Tennessee Supreme Court held that the 
conviction should have been barred. Sexual battery was too similar to the crimes being tried and its 
probative value was slight, having little or no direct bearing on honesty or veracity.

Another illustration is State v. Blanton,440 where the defendant was convicted of aggravated sexual battery. 
The Court of Criminal Appeals held that Rule 609 permitted convictions for theft of property and second 
degree murder to be used to impeach. The court held that felonies of a violent nature might reflect on the 
moral character of a witness and therefore are not without probative value on credibility. It is submitted, 
however, that ordinarily it would be better to disallow violent crimes for impeachment under Rule 609 in 
trials involving an act of violence since the link between the crime and truthfulness is, at best, weak and the 
potential prejudice is significant.

In State v. Summerall,441 a second degree murder case, the Court of Criminal Appeals analyzed 
admissibility under Rule 609 and noted that crimes which involve violence or assault may result from a 
short temper, a combative nature, extreme provocation, or causes generally having little or no direct 
bearing on honesty or veracity.

In State v. Baker,442 the accused was tried for aggravated rape and burglary. The trial court admitted six 
prior convictions for burglary and felony theft to impeach the accused when he elected to testify. The Court 
of Criminal Appeals correctly noted that similarity between the impeaching conviction and the one at issue 
in the trial is insufficient in itself to render the impeaching one inadmissible under Rule 609. Finding the 
burglary and theft convictions particularly probative on the issue of credibility, the Court of Criminal Appeals 
upheld the use of the impeaching convictions.

In State v. Binion,443 involving several charges related to attempted rape and kidnaping, the government 
was permitted to use for impeachment the defendant’s prior convictions for fraudulent breach of trust and 
for delivery and sale of cocaine. The Tennessee Court of Criminal Appeals noted that the procedures 

437 See Tenn. R. Evid. 609 Advisory Commission Comment (“[t]o the extent that State v. Sheffield … is inconsistent, the proposal 
would change the result”).

438 607 S.W.2d 482 (Tenn. Crim. App. 1980).

439 899 S.W.2d 617 (Tenn. Crim. App. 1994).

440 926 S.W.2d 953 (Tenn. Crim. App. 1996) (citing many pre-rules cases).

441 926 S.W.2d 272 (Tenn. Crim. App. 1995) (quoting Long v. State, 607 S.W.2d 482, 485–86 (Tenn. Crim. App. 1980)).

442 956 S.W.2d 8 (Tenn. Crim. App. 1997). See also State v. Blevins, 968 S.W.2d 888 (Tenn. Crim. App. 1997) (prior convictions 
for burglary, robbery and larceny admissible to impeach defendant in automobile burglary trial).

443 947 S.W.2d 867, 874 (Tenn. Crim. App. 1996).
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required by Rule 609 were followed and both convictions were probative. There was no discussion of how 
the cocaine conviction was probative of truthfulness.

State v. Mixon,444 provides an excellent illustration of a sensible application of the balance. The defendant 
was tried for attempted rape, attempted incest, sexual battery, public intoxication, and evading arrest. At his 
November 1994 trial, he testified on direct. The trial court then allowed the prosecution, under Rule 609, to 
impeach him about a 1986 conviction for sexual battery. The Tennessee Supreme Court correctly, it is 
submitted, held that the 1986 sexual battery conviction should not have been admitted because its 
relevance to credibility was “not apparent from the record,” and the similarity between the impeaching 
conviction and the alleged crimes was so great (identical for the sexual battery charge) that the danger of 
unfair prejudice should have rendered the 1986 conviction inadmissible to impeach the accused.

Another excellent illustration is State v. Waller,445 where the defendant was convicted of an unlawful drug 
sale. The trial court ruled that, if the defendant testified, the prosecution could impeach using three prior 
drug convictions, which the trial court characterized as crimes of dishonesty because they involved illegal 
drug possession. The Tennessee Supreme Court held that the three convictions should not have been 
admitted. Correctly applying the balance in Rule 609, the Supreme Court found that the probative value of 
the convictions with respect to credibility was at best only slight and was outweighed by great risk of unfair 
prejudice.

In State v. Russell,445.1 the defendant was charged with theft for taking cash entrusted to her instead of 
taking it to a bank. The state was permitted to impeach her by proving previous convictions for passing 
worthless checks. The Tennessee Supreme Court held that the two crimes were not substantially similar 
and that the prior bad check convictions were probative of her truthfulness.

[d] Offer of Proof

The accused need not make an offer of proof to preserve for appellate review a trial court’s ruling on the 
admissibility of a prior conviction used to impeach.446

[11] Questioning About and Proof of Conviction

[a] In General

Rule 609 places severe limits on both the method of interrogating about a conviction and the proof used to 
establish the conviction.

[b] Cross and Direct Examination

When a conviction is used to impeach a witness, Rule 609(a)(1) provides that the conviction must be asked 
about on cross-examination. But this rule is not absolute. The legislative history of Tennessee Rule 609 
suggests that the court also has the discretion to permit a party to “steal the thunder” from the other side by 

444 983 S.W.2d 661, 674–75 (Tenn. 1999).

445 118 S.W.3d 368 (Tenn. 2003).

445.1 State v. Russell, 382 S.W.3d 312, 317 (Tenn. 2012).

446 State v. Galmore, 994 S.W.2d 120 (Tenn. 1999). See above § 1.03[6]. However, if the accused does not testify because of an 
allegedly erroneous ruling on a prior conviction to impeach, the accused may find that an offer of proof—though not required—
would be helpful to demonstrate prejudice, according to Galmore. See also State v. Waller, 118 S.W.3d 368 (Tenn. 2003).
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asking on direct examination about criminal convictions which would otherwise have been raised for the 
first time on cross-examination.447

[c] Proof of Conviction
Witness Admits Conviction. If the witness admits that he or she was convicted of the offense, no other proof 
of the conviction is permitted.
Witness Denies Conviction. However, if the witness denies having been convicted, Rule 609(a)(1) states 
that the conviction “may be established by public record.” Rules 901(7) and 902(4) provide methods of 
authenticating this public record. A criminal conviction may not be proven by an affidavit and warrant, with 
the affidavit containing a handwritten statement, signed by a judge, indicating “committed perjury in open 
court.”448 A computer print-out in the National Crime Information Center (N.C.I.C.) data bank is also 
inadmissible to prove a conviction under Rule 609.449

Incomplete or Erroneous Record. Occasionally the official report of the conviction is either incomplete or 
erroneous in some way. Tennessee courts seem to take a realistic approach to the necessary degree of 
perfection, asking whether the person impeached was harmed by any error. In State v. Binion,450 the 
Tennessee Court of Criminal Appeals was faced with a Florida cocaine conviction that did not specify 
whether it was a felony or misdemeanor. Noting that the Florida conviction was indeed a felony, the 
appellate court held that there was no error since the defendant’s decision to testify was not affected by the 
trial court’s uncertainty about the severity of the crime.

Pleas. A conviction resulting from a guilty plea is admissible to the same extent as a conviction following a 
trial.451 A conviction resulting from a nolo contendere plea is also admissible under Rule 609.452

Probation. The court should not permit, under Rule 609, proof that the witness was on probation, but such 
evidence could be admissible to prove bias, motive to lie, and the like.453

Arrests and Indictments. Evidence of an arrest or indictment is inadmissible454 unless the witness had 
testified on direct that he or she had never been arrested or indicted.455 In such cases the indictment or 
arrest would be admissible to impeach by contradiction.456

447 Tenn. R. Evid.TENN 609 Advisory Commission Comment (“[T]his rule does not preclude questions about prior convictions 
during direct examination”). See, e.g., State v. Seay, 945 S.W.2d 755, 761 (Tenn. Crim. App. 1996) (is not ineffective assistance 
of counsel for defense counsel in criminal case on direct examination to ask defendant about prior criminal convictions when trial 
judge had ruled that state could use these convictions to impeach; is valid trial tactic for defense counsel to not want jury to think 
defense was concealing prior convictions that would inevitably be used to impeach).

448 State v. Shepherd, 862 S.W.2d 557 (Tenn. Crim. App. 1992).

449 State v. Philpott, 882 S.W.2d 394 (Tenn. Crim. App. 1994). Cf. State v. Buck, 670 S.W.2d 600 (Tenn. 1984) (N.C.I.C. 
computer print-outs are not admissible as substitute for certified copy of court conviction for any purpose).

450 947 S.W.2d 867 (Tenn. Crim. App. 1996).

451 Cf. State v. Gibson, 701 S.W.2d 627 (Tenn. Crim. App. 1985) (by implication).

452 See Brewer v. City of Napa, 210 F.3d 1093 (9th Cir. 2000).

453 But see State v. Blunt, 708 S.W.2d 415 (Tenn. Crim. App. 1985) (court refused to permit prosecution to prove defendant was 
on probation; because of seriousness of instant charges, is unlikely that probation status from prior offense would influence 
defendant to lie). See also State v. Jives-Nealy, 2020 Tenn. Crim. App. LEXIS 156 (Tenn. Crim. App. Feb. 28, 2020) (because 
defendant did not testify, the State could not impeach her testimony with evidence that she was on probation under Rule 609; 
instead, the evidence of defendant’s probation and the probation conditions was properly admitted as substantive evidence 
under Rule 404(b) to explain why the defendant’s son was involved in the offenses).
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Facts About Conviction and Underlying Crime. On rare occasions counsel or the court will suggest that to 
minimize prejudice, the general nature of the conviction should be used under Rule 609 but the details 
should be inadmissible. For example, on cross-examination the witness could be asked whether he or she 
“was convicted of a felony” or “a crime involving dishonesty.” The actual crimes would not be disclosed. In 
State v. Galmore,457 the Tennessee Supreme Court wisely disapproved this “generic” approach to 
impeachment under Rule 609. The weakness in such proof is that it provides the jury with inadequate 
information to properly weigh the probative value of the actual conviction being used to impeach. The jury 
would have to speculate about the nature of that conviction and might well draw inappropriate conclusions. 
For example, a juror may believe that the crime underlying the conviction was not named because it was 
the same type of offense at issue in the current case. Accordingly, the prior conviction used to impeach 
under Rule 609 should be identified for the trier of fact.

[d] Good Faith Basis

Although Rule 609 is silent on the issue, Tennessee case law indicates that a lawyer must have a good-
faith belief that a conviction occurred before using it to impeach under Rule 609. In State v. Philpott458 the 
prosecutor had an N.C.I.C. printout that indicated the alibi witness had been convicted of receiving and 
concealing stolen property. The trial court had previously ruled that the prosecutor could not ask about this 
charge because the alibi witness had only been convicted of criminal trespass, not receiving and 
concealing stolen property. The trial judge had also ruled that the criminal trespass conviction was 
inadmissible. The Tennessee Court of Criminal Appeals held that the N.C.I.C. printout is unreliable and, 
when combined with the earlier ruling excluding the criminal trespass conviction, provided no good-faith 
basis for asking about the alleged receiving and concealing conviction. It should be noted that the court did 
not hold that the N.C.I.C. record by itself was insufficient to satisfy the good-faith requirement.

[e] Expunged Conviction

Tennessee law permits the expungement of certain criminal records. If a person has successfully 
completed pretrial diversion, the criminal charges are dismissed459 and the records may be expunged.460 
Since there is no criminal conviction, Rule 609 does not apply. Nevertheless, the witness may be 

454 See, e.g., Post v. State, 580 S.W.2d 801, 809 (Tenn. Crim. App. 1979) (questions about indictment, charges, and accusations 
generally inadmissible to impeach); State v. Herron, 461 S.W.3d 890, 908 (Tenn. 2015) (accusations, arrests, or indictments are 
not admissible to impeach).

455 State v. Miller, 674 S.W.2d 279 (Tenn. 1984).

456 See above § 6.07[4].

457 994 S.W.2d 120 (Tenn. 1999); See also State v. Taylor, 993 S.W.2d 33 (Tenn. 1999) (should identify crime used to impeach 
under Rule 609; improper to hide precise crime by referring to prior conviction as a “felony involving dishonesty”); State v. 
Summerall, 926 S.W.2d 272 (Tenn. Crim. App. 1995) (citing opinions approving and disapproving the use of “generic” 
convictions for impeachment under Rule 609); State v. Bernard, 899 S.W.2d 617 (Tenn. Crim. App. 1994) (disallowing proof of a 
generic prior conviction); See also State v. Herron, 461 S.W.3d 890 (Tenn. 2015) (abuse of discretion to permit criminal accused 
to be impeached by question whether he has ever been convicted of a crime).

458 882 S.W.2d 394 (Tenn. Crim. App. 1994).

459 Tenn. Code Ann. § 40-15-105(e) (2010).

460 Id. at § 40-32-101 (2010). See also Tenn. Code Ann. § 37-1-153 (Supp. 2016) (expungement for delinquent and unruly 
juveniles).
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impeached, under Rule 608, on the basis of the underlying act. Diversion and expungement do not bar 
interrogation about the act that led to the diversion and expungement.461

Judicial diversion, on the other hand, differs from pretrial diversion. The former occurs after a finding of guilt 
or a guilty plea. Tennessee law specifically authorizes a judge to defer the entry of a judgment of guilty in 
certain cases and to place the offender on probation,462 a process called judicial diversion. The charges are 
dismissed following the successful completion of the probation term. The court can then order the records 
expunged. Since the charges have been dismissed following this judicial diversion, it would appear that 
Rule 609 would be inapplicable in the absence of a conviction. Nevertheless, the statute authorizing the 
judicial diversion process specifically states that if the criminal accused, whose record was expunged, 
becomes a plaintiff in a civil case based on the same occurrence or transaction as the expunged criminal 
record, the verdict of guilty is admissible to impeach the truthfulness of the plaintiff. The nonpublic record of 
the verdict is admissible in the civil case. Although the applicable statute is silent on the issue, the guilty 
verdict should only be admissible to impeach if it also satisfies the parameters of Rule 609. A Tennessee 
decision held that the judicial diversion statute does not bar impeachment on the basis of a prior bad act—a 
burglary—that was later diverted and expunged.463

[f] Questioning about Convictions

Questions about prior convictions under Rule 609 should be carefully structured to avoid eliciting improper 
and irrelevant responses. General questions are especially dangerous. Counsel should avoid such queries 
as, “Do you have any prior felony convictions,”464 “Have you ever been convicted of any crime,”465 and 
“Have you ever known your husband to be involved in any drug dealing.”466

Limited Information About Conviction. If a criminal conviction is used to impeach under Rule 609, counsel 
can ask about the date and fact of the conviction and the nature of the crime, but is precluded from 
inquiring about details of the offense467 or a confession.468 Counsel should also be barred from asking 
about the length of confinement and the periods of freedom between prison terms.469 Depending on the 

461 State v. Dishman, 915 S.W.2d 458, 464 (Tenn. Crim. App. 1995).

462 Tenn. Code Ann. § 40-35-313 (2010).

463 State v. Dishman, 915 S.W.2d 458, 464 (Tenn. Crim. App. 1995). Cf. State v. Williams, 645 S.W.2d 258 (Tenn. Crim. App. 
1982); Kanipes v. North Am. Phillips Elec. Corp., 825 S.W.2d 426 (Tenn. Ct. App. 1991).

464 State v. Morgan, 541 S.W.2d 385, 389 (Tenn. 1976).

465 Campbell v. State, 4 Tenn. Crim. App. 100, 469 S.W.2d 506 (Tenn. 1971).

466 State v. Adkisson, 899 S.W.2d 626 (Tenn. Crim. App. 1994).

467 See, e.g., Long v. State, 607 S.W.2d 482, 485 (Tenn. Crim. App. 1980). See also State v. Ipock, 2018 Tenn. Crim. App. 
LEXIS 854 (Crim. App. Nov. 20, 2018) (although defense counsel should have objected when prosecutor asked defendant about 
the facts of his prior convictions, and also when the prosecutor referenced those facts during his closing argument, defendant 
did not waive the issue since he moved to exclude the convictions prior to trial; because the rule prohibiting inquiry into the facts 
underlying an accused’s prior convictions is so well settled, defense counsel could not have anticipated when he filed motion in 
limine that the prosecutor would make that inquiry); State v. Blevins, 968 S.W.2d 888, 894 (Tenn. Crim. App. 1997) (after 
defendant admitted on cross-examination that he had been convicted of prior burglaries, prosecutor erroneously asked whether 
they were for automobile burglaries; improper to elicit underlying facts of the convictions; harmless error in this case).

468 State v. Lingrel, 692 S.W.2d 41 (Tenn. Crim. App. 1985).

469 United States v. Tumblin, 551 F.2d 1001 (5th Cir. 1977).
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facts of the case, errors in inquiring about the details of previous convictions may be deemed harmless 
errors and not cause a reversal.470

[g] Identity

On rare occasions the witness will admit that someone was convicted of a specific crime on a particular 
date, but deny that he or she was that person. Perhaps the witness will contend that someone else with the 
same name was the person actually convicted. Rule 609(a)(1) states that in such cases “identity may be 
established by other evidence.” This could include testimony of a court clerk, prosecutor, or judge who 
would say that the defendant in this case was the person convicted of the other offense.

[h] Challenging Validity of Prior Conviction

A party may oppose introduction of a prior conviction because the prior conviction is constitutionally infirm. 
For example, it may be alleged that the prior conviction cannot be used to impeach because it was obtained 
in violation of the defendant’s right to counsel.471 Tennessee case law suggests that these challenges 
should be made in a post-conviction petition, not in the middle of a later trial when the prior conviction is 
being used to impeach.472 This rule is based on the sensible observation that the trial court is not equipped 
to interrupt a trial in order to determine the validity of a prior conviction, perhaps rendered many years ago 
in another jurisdiction. The other side, probably surprised at the challenge to the prior offense, could not be 
expected to have proof readily available to answer the allegations about the earlier conviction.

[12] Jury Instructions

Because of the likelihood that evidence of a criminal conviction admissible solely to impeach under Rule 609 
may be misused by the jury, courts should routinely instruct the jury on the correct use of the evidence. Under 
Rule 105 the court must do so if properly requested by counsel. Even in the absence of a request, the court 
should inform the jury that certain evidence is to be used only on credibility and not as substantive proof.473

[13] Hearing

[a] In General

Rule 609 is silent on many of the procedures to be followed in determining whether a conviction is 
admissible under Rule 609. Nevertheless, case law has required several procedures.

[b] Jury-Out Hearing

470 See, e.g., State v. Henley, 774 S.W.2d 908, 910 (Tenn. 1989).

471 See, e.g., Fee v. State, 497 S.W.2d 748 (Tenn. Crim. App. 1973) (prior convictions may not be used for impeachment if the 
defendant was denied counsel). See also Loper v. Beto, 405 U.S. 473, 92 S.Ct. 1014, 31 L.Ed.2d 374 (1972) (cannot use 
constitutionally infirm counsel-less conviction to impeach criminal accused when guilt or innocence rests on credibility).

472 Ellison v. State, 549 S.W.2d 691, 694 (Tenn. Crim. App. 1976).

473 See United States v. Osborne, 532 F. Supp. 857 (W.D. Va. 1982) (new trial awarded because judge should have, without 
request, given cautionary instructions). See also State v. Buckner, 2017 Tenn. Crim. App. LEXIS 716 (Tenn. Crim. App. 2017) 
(trial court did not provide the relevant jury instruction pursuant to Rule 609 when the defendant testified or during its final 
instructions to the jury; this failure compounded prosecuting attorney’s misconduct in referencing defendant’s convictions in its 
closing argument; although the appellate court ruled that the error and misconduct were harmless due to the overwhelming 
evidence of guilt in the case, it cautioned that “a similar argument in another case in which the evidence is not overwhelming 
might result in a reversal”).
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Although nothing in Rule 609 specifically indicates that the court should conduct a jury-out hearing before 
determining whether a criminal accused may be impeached by prior conviction, the court should conduct 
this weighing process after a jury-out hearing on the issue.474 If the jury is present and learns about a 
conviction later ruled inadmissible, the jury may become so prejudiced that curative instructions are 
useless. The hearing should be on the record to facilitate appellate review.475

Request. Rule 609 is silent about who should request this hearing. Ordinarily the party against whom the 
conviction is used will object and request the jury-out hearing,475.1 perhaps in a pretrial motion. However, in 
State v. Davis,476 the Tennessee Court of Criminal Appeals held that the side intending to use the 
convictions should request the jury-out hearing. This makes sense and is consistent with the policy behind 
requiring a jury-out hearing. Since the party using the conviction may be the only party who knows when 
the conviction will be mentioned in a question, it is logical that party would request the jury-out hearing so 
that the jury would not be prejudiced by the question if the court rules the conviction cannot be used to 
impeach. It is also fair to impose this burden on the party who risks injecting prejudicial and inadmissible 
evidence into a trial.

If the party asking the question does not request the hearing, it may be requested by the other side after the 
conviction has been brought up during cross-examination. Of course, this action may be too late to 
eliminate the harm caused by the improper question.

[14] Timing and Record of Decision

[a] In General

While counsel may file a motion in limine or raise an early objection to the possible use of a criminal 
conviction under Rule 609, the court does not have to rule on that motion before the testimony of a witness, 
other than the criminal accused.477 For witnesses who are not the accused, the court has the discretion to 

474 See, e.g., State v. Morgan, 541 S.W.2d 385, 389 (Tenn. 1976) (“[t]he question of whether evidence of a particular crime … is 
admissible must be determined by the trial judge out of the presence of the jury, to avoid possible prejudice to the defendant”). 
Subsequent Tennessee decisions have held that the jury-out hearing is mandatory upon proper objection. See, e.g., State v. 
Davis, 741 S.W.2d 120, 123 (Tenn. Crim. App. 1987) (“[t]he question of whether a particular conviction is admissible must be 
determined by the trial judge out of the presence of the jury”). A “formal” Rule 609 analysis is not required, so long as the 
hearing on the matter is conducted outside the presence of the jury. See State v. Jenkins, 2018 Tenn. Crim. App. LEXIS 856 
(Tenn. Crim. App. 2018) (where defense counsel asked for a ruling regarding the State’s intent to seek enhanced punishment 
based on defendant’s prior rape convictions and their admissibility in light of defendant’s stipulation that he was convicted felon; 
although the trial court did not “explicitly engage in a formal Rule 609 analysis,” it conducted a hearing outside the presence of 
the jury and properly determined that the convictions were admissible should defendant choose to testify).

475 Long v. State, 607 S.W.2d 482, 485 (Tenn. Crim. App. 1980).

475.1 Defense counsel’s failure to request a hearing under Rule 609 does not constitute ineffective assistance of counsel, where 
the evidence shows that the defendant had no plans to testify regardless of the outcome of that hearing. See Johnson v. State, 
___S.W.3d___, 2019 Tenn. Crim. App. LEXIS 37 (Tenn. Crim. App. 2019) (counsel was not ineffective for failing to seek a 
hearing to determine which of defendant’s prior convictions were admissible impeachment evidence if defendant chose to testify, 
because 1) defendant never intended to testify regardless of which priors could have been used against him at trial; 2) his 
convictions likely would have been admitted as substantive evidence to rebut a claim of self-defense had he testified; and 3) he 
did not show that his testimony would have affected the outcome of his trial).

476 741 S.W.2d 120 (Tenn. Crim. App. 1987). See also State v. Philpott, 882 S.W.2d 394, 404 (Tenn. Crim. App. 1994) (“the 
party seeking the use of a criminal conviction to impeach must request a jury-out hearing to determine its admissibility,” citing 
State v. Davis); State v. Mabe, 655 S.W.2d 203, 205 (Tenn. Crim. App. 1983) (attorney general should have requested jury-out 
hearing before asking question about prior criminal conviction).
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delay ruling until the witness has completed direct examination and is being asked about the conviction 
during cross-examination. Of course, the court can decide the issue earlier, perhaps at the conclusion of 
the state’s case or at the end of the witness’s direct examination.

The only situation where an early decision is required is for objections to the use of criminal convictions to 
impeach a criminal accused. Under Rule 609(a)(3), the court must rule on such objections prior to the 
testimony of the accused.478

[b] Reasons for Decision

Tennessee case law indicates that the trial judge should make a solid record of the decision to admit or 
exclude a conviction under Rule 609 in order to facilitate appellate consideration of the issue.479 This should 
include an analysis of the factors used in the balance.480 The trial court should carefully explain any 
balancing of factors.481 Without this record, it will be difficult for appellate courts to determine whether the 
balancing test was properly applied.

A trial court’s failure to explain on the record its reasons for allowing or disallowing the prior conviction to 
impeach violates the procedural requirements of Rule 609. The result is that this failure to follow Rule 609’s 
procedures will cause the appellate court to refuse to apply the usual standard of giving deference to a trial 
court’s exercise of discretion in admitting evidence.482

[15] Preserving Issue for Appeal
Criminal Accused as Witness. Rule 609(a)(3) states that when the witness is the criminal accused, he or she 
need not testify in order to appeal a ruling that a conviction was admissible to impeach under Rule 609. 
Moreover, the accused may appeal the issue without establishing that he or she would have testified had the 
court excluded the impeaching conviction.483

Other Witnesses. For witnesses other than the criminal accused, however, it is unclear whether the witness 
must testify before the ruling admitting convictions under Rule 609 may be appealed. The United States 
Supreme Court has held that under federal law the witness must testify in order to preserve the issue for 

477 The leading pre-rules Tennessee case is State v. Martin, 642 S.W.2d 720 (Tenn. 1982) (trial court need not rule, in advance 
of witness’s testimony, on objection to use of conviction to impeach criminal defendant) (holding with regard to criminal accused 
overruled by Tenn. R. Evid. 609(a)(3)). See also State v. McGhee, 746 S.W.2d 460, 462 (Tenn. 1988). The person filing the in 
limine motion should be careful to renew an objection to the evidence at the time it is offered. Id. See above § 1.03[4].

478 This is a change from pre-rules Tennessee law. See, e.g., State v. Newsome, 798 S.W.2d 542, 543 (Tenn. Crim. App. 1990) 
(under pre-rules Tennessee law, trial judge has discretion to delay ruling on admissibility of prior convictions for impeachment 
purposes until after accused testifies).

479 See, e.g., Long v. State, 607 S.W.2d 482, 485 (Tenn. Crim. App. 1980).

480 See, e.g., State v. Osborne, 251 S.W.3d 1, 22 (Tenn. Crim. App. 2007) (in assessing whether a defendant’s prior criminal 
convictions may be used to impeach, the trial judge should explain on the record the relevance of the impeaching conviction on 
the issue of credibility).

481 See State v. Mixon, 983 S.W.2d 661, 674 (Tenn. 1999) (trial courts should explain on the record how the impeaching 
conviction, used to impeach a defendant-witness, is relevant to the defendant’s credibility).

482 State v. Lankford, 298 S.W.3d 176, 182 (Tenn. Crim. App. 2008).

483 State v. Galmore, 994 S.W.2d 120 (Tenn. 1999). See also, State v. Boyd, 2018 Tenn. Crim. App. LEXIS 606 (Tenn. Crim. 
App. 2018) (in assessing the harmlessness of the admissibility error, an appellate court does not consider whether the defendant 
would have testified but for the erroneous ruling; instead, the appellate court must examine the “theory of the defense”—gleaned 
from the arguments of counsel, the evidence presented in the defendant’s case-in-chief, and the cross-examination of the 
State’s witnesses—to determine whether the erroneous impeachment would have had an impact on the result of the trial).
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appeal.484 This decision has been cited favorably by a Tennessee court.485 If the trial court rules that the 
conviction is admissible to impeach, the defendant should be allowed to bring out the conviction on direct 
examination without waiving an appeal of whether the ruling was correct.486

Repeated Objections. There is no need for counsel to make objections to decisions already made.487

Nontestifying Witness. If the witness does not testify, no offer of proof is necessary to preserve the issue for 
appeal.488 It may be wise to make such an offer, however, so that the appellate court could have a record to use 
in assessing the impact of the trial court’s ruling.489

Tennessee Law of Evidence
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484 Luce v. United States, 469 U.S. 38, 105 S.Ct. 460, 83 L.Ed.2d 443 (1984).

485 State v. Moffett, 729 S.W.2d 679 (Tenn. Crim. App. 1986).

486 In Ohler v. United States, 529 U.S. 753, 120 S.Ct. 1851, 146 L.Ed.2d 826 (2000), the United States Supreme Court held that 
under Federal Evidence Rule 609 the defendant waives appeal of an in limine motion admitting an impeaching conviction if the 
defendant elicits the conviction on direct examination. In other words, “stealing the thunder” can cost the accused the opportunity 
to appeal an erroneous in limine ruling under Federal Rule 609. It is submitted that this decision should not be followed in 
Tennessee. As noted in the text, Tennessee Rule 609(a)(3) rejects the Supreme Court’s Luce decision and requires the 
Tennessee trial court to rule on a motion to exclude Rule 609 evidence before the accused takes the stand. This departure from 
federal law follows the policy of providing the accused with critical information to use in making the difficult decision whether to 
testify. This laudable Tennessee policy of removing uncertainty would be compromised if the accused, deciding whether to 
testify, had to factor in the likelihood of appellate reversal of the in limine decision.

487 See, e.g., State v. Roberts, 943 S.W.2d 403, 409 (Tenn. Crim. App. 1996), overruled on other grounds, State v. Ralph, 6 
S.W.3d 251 (Tenn. 1999). See also, State v. Ipock, 2018 Tenn. Crim. App. LEXIS 854 (Tenn. Crim. App. 2018) (although 
defense counsel should have objected when the prosecutor asked the defendant about the facts of his prior convictions, and 
also when the prosecutor referenced those facts during his closing argument, defendant did not waive the issue since he moved 
to exclude the convictions prior to trial; because the rule prohibiting inquiry into the facts underlying an accused’s prior 
convictions is so well settled, the defendant could not have anticipated when he filed motion in limine that the prosecutor would 
make that inquiry).

488 State v. Galmore, 994 S.W.2d 120 (Tenn. 1999).

489 Cf. State v. Martin, 642 S.W.2d 720 (Tenn. 1982) (offer of proof desirable when defendant does not take stand so appellate 
court can assess impact of court’s failure to rule before defendant has to elect whether to testify); State v. Lankford, 298 S.W.3d 
176, 182 (Tenn. Crim. App. 2008) (may be no way to prove prejudice without offer of proof).
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1 Tennessee Law of Evidence § 6.10

Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.10 Rule 610. Religious Beliefs or Opinions

[1] Text of Rule

Rule 610 Religious Beliefs or Opinions

Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for 
the purpose of showing that by reason of their nature the witness’s credibility is impaired or 
enhanced.

Advisory Commission Comment:

The rule prohibits any use of religious beliefs either to impeach or enhance a witness’s 
credibility. Adoption of the rule would bring a salutary change to Tennessee law in the 
Commission’s view. Cf. T.C.A. § 24-1-102.

Tennessee Code Annotated § 24-1-102, cited in the Advisory Commission Comment, was repealed 
by 1991 Tenn. Pub. Acts 273.

[2] Inquiry into Religious Beliefs or Opinions Usually Barred

Rule 610, changing Tennessee law490 but following Federal Rule 610,491 states that a witness’s religious beliefs 
or opinions are not admissible to impair or enhance the witness’s credibility. This rule would bar an attorney 
from impeaching a witness by proving that the witness did not believe in God and also would disallow bolstering 
a witness’s credibility by establishing that the witness had a strong, sincere belief in God and was an active 
participant in church. Rule 610 excludes testimony of both traditional and nontraditional faiths.492 As described 
below,493 however, Rule 610 should not be read as banning all inquiry into a witness’s religious beliefs or 
opinions.

Rationales. There are many reasons why Rule 610 bars inquiry into a witness’s religious beliefs and opinions. 
One frequently cited theoretical basis for Rule 610 is the First Amendment to the United States Constitution, 
which protects religious beliefs and opinions. The argument is that evidence law should not permit a negative or 
positive inference to be drawn from a person’s religious choices. According to this conceptual explanation, a 
person’s credibility should not be judged in a court of law by the person’s religious preferences.

Despite the inherent appeal of this constitutional underpinning, there is another, more practical, basis for Rule 
610. If one could use religious beliefs to support or attack a witness’s credibility, what beliefs would qualify and 

490 TENN. CODE ANN. § 24-1-102 (1980) (“unbelief in God and a future state of rewards and punishments shall go only to the 
credibility of the witness”), repealed by 1991 Tenn. Pub. Acts 273.

491 FED R. EVID. 610.

492 See, e.g., United States v. Sampol, 636 F.2d 621 (D.C. Cir. 1980) (although witness adhered to Luceme faith and consulted 
with spirits before taking certain actions, there was no religious reason for violating oath to testify truthfully).

493 See below § 6.10[4].
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what would the beliefs prove? In other words, what is the relevance of a person’s religious beliefs? Moreover, 
there is concern that a juror’s own religious views could cause the juror’s neutrality to be compromised and may 
make it difficult for the juror to use information about a witness’s religious views to draw a fair conclusion about 
the witness’s credibility. The injection of a witness’s religious views could be irrelevant, confusing, and 
prejudicial. A few hypotheticals will illustrate these difficulties.

Assume that witness A is an atheist who has rejected religion because he is morally devoted to the truth and 
cannot with certainty say that there is a God. It would not make sense to let a juror debunk witness A’s 
credibility because witness A is an atheist. While one could debate whether witness A’s religious views are or 
are not correct, it is clear that witness A is devoted to the truth and should make a sincere witness, yet some 
jurors may disbelieve witness A simply because witness A is an atheist.

Another example is provided by witness B, a devout Muslim. Since it is quite possible that a Tennessee jury 
would contain mostly Protestants and some people who know little about Islam and may be hostile to its tenets, 
should the jury be permitted to judge witness B’s credibility harshly simply because of witness B’s atypical (in 
Tennessee) religious beliefs? Finally, assume that witness C is a Baptist who attends church irregularly. Can it 
be said that witness C’s religious beliefs are relevant in assessing her credibility? Is she to be believed because 
she is a Baptist or is she to be disbelieved because she does not attend church regularly? Certainly there are 
liars who attend church often and there are truth tellers who never set foot inside a church.

[3] Beliefs, Opinions, and Related Conduct

Rule 610 speaks specifically in terms of a person’s religious beliefs or opinions. If taken literally this could be 
read as barring evidence of beliefs and opinions but not conduct expressing those beliefs or opinions. This 
narrow interpretation would destroy the efficacy of Rule 610 since resourceful counsel could interrogate a 
witness about the witness’s practices rather than beliefs.

Although there are no Tennessee authorities on point, the few federal cases interpreting the identical rule have 
interpreted Federal Rule 610 as covering both beliefs and related conduct. In United States v. Kalaydjian,494 the 
defendant, while cross-examining a key government witness, wanted to ask the witness why the witness, a 
Muslim, did not swear on the Koran to tell the truth; the witness had simply affirmed that he would tell the truth. 
Apparently, defense counsel sought to convey the message that the witness should not be believed because 
the witness, a devout Muslim, refused to swear on the book that would most ensure the witness’s truthfulness. 
The Court of Appeals properly upheld the trial court’s refusal to permit the interrogation, reasoning that Rule 
610 barred inquiry into a witness’s religious beliefs and into the witness’s conduct that is only relevant because 
it reflects those beliefs.

[4] Exceptions: Religious Beliefs, Opinions, and Conduct Admissible

[a] In General

When Rule 610 is read closely, it is apparent that it does not bar all evidence of a witness’s religious beliefs 
and opinions. The rule only proscribes such proof for the purpose of showing that by reason of their nature 
the witness’s credibility is impaired or enhanced. It does not exclude evidence of a witness’s religious 
beliefs, opinions, or conduct for purposes other than a general attack on or support for the witness’s 
credibility.

[b] Foundation for Testimony

Sometimes a person’s religious activities are admissible to provide a foundation for testimony. Witnesses 
are routinely asked about their jobs and addresses as background information that the trier of fact uses in 

494 784 F.2d 53 (2d Cir. 1986).
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assessing credibility. Rule 610 does not bar such information even though it may reveal religious beliefs or 
practices.

For example, counsel may establish that a witness is a priest who lives in a monastery. Similarly, if a 
witness, while walking home from church, saw a collision of two automobiles, Rule 610 would permit the 
witness to testify why the witness was at that intersection at that time. And a rabbi who is a character 
witness for an active member of his or her congregation may describe how well the rabbi knows the person 
whose character is at issue. This testimony will probably reveal the rabbi’s religious affiliation and may also 
relate information about the religious practices of the congregant.

[c] Bias

Perhaps the most frequently used exception to Rule 610 involves proof of a witness’s religious views in 
order to prove the witness is biased or prejudiced in this case.495 Assume that a person falls in a hole in a 
church parking lot and sues the church for negligently maintaining the lot. If the church’s pastor testifies for 
the church, plaintiff’s counsel can cross-examine about the pastor’s church affiliation in order to suggest to 
the jury that the pastor may be biased in favor of the church.496 Similarly, evidence that a witness was a 
congregant of a party may be relevant on the witness’s bias in favor of that party.497

[d] Motive and Intent

Another exception to Rule 610 arises when religious views are used to prove motive or intent.497.1 Since this 
evidence does not entail the use of religious beliefs on the issue of credibility, it is not barred by Rule 610. 
In United States v. Hoffman,498 the defendant was charged with threatening to kill the President of the 
United States. The government was permitted to introduce evidence of defendant’s affiliation with the 
Reverend Sun Yung Moon’s Unification Church. The proof showed Reverend Moon had been imprisoned 
and the defendant believed the President should have issued a pardon. This proof suggested the 
defendant’s motive in writing a threatening letter to the President. Motive enabled the jury to infer that the 
defendant intended for the threat to be taken seriously, an element of the offense.

495 See Tenn. R. Evid. 616 (impeachment for bias).

496 See FED R. EVID. 610 Advisory Committee’s Note (“disclosure of affiliation with a church which is a party to the litigation would 
be allowable under the rule,” citing Tucker v. Reil, 51 Ariz. 357, 77 P.2d 203 (1938)).

497 See, e.g., Fireman’s Fund Ins. Co. v. Thien, 63 F.3d 754, 760–61 (8th Cir. 1995).

497.1 See, e.g., State v. Pillars, 2016 Tenn. Crim. App. LEXIS 264 (Tenn. Crim. App. Apr. 7, 2016), where the prosecution argued 
that defendant’s belief in demonic possession and newly acquired belief in god was relevant to his intent to sexually abuse the 
victim. The issue did not get reviewed on appeal due to the defendant’s failure to properly object under Rule 610, but the factual 
history included in the appeals decision provides an example of the way religious belief may become an issue. The defendant 
was charged with sex abuse and the trial court ruled that if the defendant took the stand, the State could inquire about 
statements the defendant had made in letters concerning his battle with “demonic” possession, because these statements were 
relevant to show his intent to abuse the victim, i.e., his belief that demonic possession caused him to commit the abuse. The 
defendant objected, arguing that the questions violated Rule 610 and were unfairly prejudicial. The trial court held that the State 
could inquire about specific statements related to demonic possession during impeachment, but reserved ruling on the 
admissibility of the letters. During defendant’s cross examination, the prosecuting attorney chose not to reference the 
defendant’s statements in his letters. Instead, the prosecuting attorney asked defendant about his recently-acquired religious 
belief, including whether he believed in god, whether he had sexual “urges” before he became religious, and whether those 
“urges” went away after he became religious. Defendant objected that the questions about “urges” were vague. The trial court 
overruled the objection. On appeal, the defendant contested the trial court’s decision to allow the “sexual urge” questions, raising 
Rule 610. Because the defendant objected at trial on the ground of vagueness, not Rule 610, the Court of Criminal Appeals held 
that it could not review the issue. Id.

498 806 F.2d 703, 708–11 (7th Cir. 1986), cert. denied, 481 U.S. 1005 (1987).
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[e] Explanation of Events or Actions

Sometimes religion provides an explanation for a person’s actions or for events relevant to a cause of 
action.499 This religious proof does not offend Rule 610 because it is being used to prove something other 
than general credibility.

[f] Damages

Although not appearing in the case law, in unique situations a person’s religious beliefs should be 
admissible on the issue of damages. The best example is a tort case involving a plaintiff whose religious 
beliefs bar the plaintiff from using medical services. The plaintiff seeks extensive damages for future 
medical services. If the plaintiff’s religious beliefs would make it unlikely that the plaintiff would ever spend 
money on those medical services, then the trier of fact should be permitted to consider these beliefs in 
assessing future expenses. Similarly, if the person’s religious beliefs will preclude the plaintiff from seeking 
medical relief from ongoing pain, those beliefs should be considered in determining the plaintiff’s likely pain 
and suffering from the tort.

In extraordinary cases religious practices are also relevant on damages if an injured person is rendered 
incapable of pursuing his or her normal religious activities without pain or discomfort. This proof does not 
reach the issue of credibility and is not barred by Rule 610.500

[g] Character Trait, Not Religious Views

An indirect avenue for admitting a person’s religious beliefs is provided by Rules 404(a) and 405, which 
permit proof of a defendant’s, victim’s, or witness’s character in some circumstances. Rule 608 also permits 
questions that relate to a witness’s character for truthfulness. Often, character is shaped by religious 
beliefs. Courts permit the inquiry into the character but not religious beliefs under Rules 404, 405, and 608. 
Assume that witness X is a truthful person because of witness X’s strong religious beliefs. Rule 608 would 
permit testimony that witness X has a reputation for truthfulness, but may bar proof that witness X is truthful 
because of her strong religious beliefs.501

[h] Mitigation in Capital Case

A capital defendant’s religious beliefs and practices may be relevant mitigating evidence at a sentencing 
hearing in a death penalty case.502 The state may probe the circumstances of a religious conversion, 
including the fact that the conversion occurred after the offender was sentenced to death.503

Tennessee Law of Evidence
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499 See, e.g., United States v. Beasley, 72 F.3d 1518, 1527 (11th Cir. 1996) (practices of Yahweh faith admissible to establish 
RICO enterprise since homicides and other acts were carried out as part of Yahweh rituals and by order of Yahweh’s leader).

500 See Mauldin v. Upjohn Co., 697 F.2d 644 (5th Cir. 1983), cert. denied, 464 U.S. 848 (1983).

501 Cf. Government of Virgin Islands v. Petersen, 553 F.2d 324 (3d Cir. 1977) (under Federal Rule 404(a) counsel can ask 
whether witness has a reputation for peacefulness, but under Rule 610 cannot prove that the witness is a Rastafarian and that 
Rastafarians are nonviolent).

502 See, e.g., State v. Miller, 771 S.W.2d 401, 404 (Tenn. 1989).

503 Id.
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1 Tennessee Law of Evidence § 6.11

Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.11 Rule 611. Mode and Order of Interrogation and Presentation

[1] Text of Rule

Rule 611 Mode and Order of Interrogation and Presentation

(a) Control by Court. The court shall exercise appropriate control over the presentation of 
evidence and conduct of the trial when necessary to avoid abuse by counsel.

(b) Scope of Cross-Examination.A witness may be cross-examined on any matter relevant to 
any issue in the case, including credibility, except as provided in paragraph (c)(2) of this 
rule.

(c) Leading Questions. 

(1) Leading questions should not be used on direct examination of a witness except as may 
be necessary to develop the witness’s testimony. Leading questions should be 
permitted on cross-examination.

(2) When a party calls a hostile witness, an adverse party (or an officer, director, or 
managing agent of a public or private corporation or of a partnership, association, or 
individual proprietorship which is an adverse party), or a witness identified with an 
adverse party, interrogation may be by leading questions. The scope of cross-
examination under this paragraph shall be limited to the subject matter of direct 
examination, and cross-examination may be by leading questions. [As amended by 
order filed December 21, 2010, effective July 1, 2011.]

Advisory Commission Comment:

Part (a) recognizes the inherent power of a court to control trial conduct to prevent lawyers from 
abusing the process.

Part (b) retains the English rule permitting wide-open scope of cross-examination historically 
favored in Tennessee. Sands v. Southern Railway Co., 108 Tenn. 1, 64 S.W. 478 (1901), is the 
leading case.

Part (c) attempts to resolve leading question problems. Generally a lawyer may lead on cross 
but not on direct.

2011 Advisory Commission Comment:

Amended Rule 611 allows a lawyer to ask leading questions when calling “a witness identified 
with an adverse party” in all civil and criminal proceedings.

Advisory Commission Comments [2017].

Nothing in these rules prohibits the court in its inherent authority from permitting a suitable 
animal, toy, or support person to accompany a witness who is shown to be at risk for being 
unable to communicate effectively without the aid of such comfort. See State v. Juan Jose 
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Reyes, 2016 Tenn. LEXIS 676 (Tenn. Crim. App. May 24,2016), perm. app. denied (Tenn. Sept. 23, 
2016).

[2] Overview of Rules Affecting Proof Process

Rules 611–615 provide many of the principles that regulate basic trial procedures in Tennessee courts. Rule 
612 deals with procedures used when a witness uses a writing to refresh memory. Rule 613 outlines practices 
to use for prior inconsistent statements. Rule 614 indicates when the judge can call and question witnesses. 
Rule 615 contains “The Rule,” the practice of sequestering witnesses so they cannot hear the testimony of 
other witnesses. Each rule is discussed in more detail below.

Rule 611 is much broader than Rules 612-615 in that it reaches a number of topics. Rule 611(a) gives the judge 
authority to regulate the presentation of evidence and the conduct of the trial.504 Rule 611(b) states the scope of 
cross-examination.505 Rule 611(c)(1) provides rules for the use of leading questions.506 Rule 611(c)(2) outlines 
specific rules to be followed when a party calls a hostile witness or an adverse party as a witness.507

Rules 611-615 deal with only part of Tennessee law regulating the evidentiary facets of the trial process. Rules 
103-106 are also relevant. Rule 103 outlines procedures for objecting to evidence.508 Rule 104 deals with 
rulings on the admissibility of evidence.509 Rule 105 authorizes jury instructions that restrict the use of certain 
evidence.510 Rule 106, the rule of completeness, mandates the admissibility of a writing or recorded statement 
that should be admitted to supplement another writing or statement.511

[3] Court Controls Trial to Avoid Abuse by Counsel

[a] In General

Rule 611(a) states that the trial judge shall exercise control over the presentation of evidence and conduct 
of the trial to avoid abuse by counsel. It is difficult to overestimate the importance of this provision. The 
underlying principle is that both the judge and the lawyers share the responsibility for conducting an orderly 
and fair trial. However, according to Rule 611(a), the responsibilities of the two are different. Since the 
judge is to intervene only “when necessary to avoid abuse by counsel,” the trial lawyers should be 
permitted to conduct the trial, including the order of proof, in the way that best serves their objectives. 
Under Rule 611(a) the court should intervene only when counsel’s behavior rises to the level of “abuse.”

[b] Abuse by Counsel Not Defined

The key term in Rule 611(a) is “abuse by counsel.” The trial judge should let the lawyers try the case until a 
lawyer somehow commits an abuse. Unfortunately, the term “abuse” is not defined in the rule and will have 
to await judicial interpretation. Research on case law in other jurisdictions will be of little benefit since the 
“abuse” standard is unique to Tennessee evidence law.

504 See below § 6.11[3].

505 See below § 6.11[5].

506 See below § 6.11[7].

507 See below § 6.11[9].

508 See above § 1.03[4].

509 See above § 1.04[2].

510 See above § 1.05[2].

511 See above § 1.06[2].
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It would be appropriate for courts to find that an abuse occurs if counsel is harassing or embarrassing a 
witness,512 taking too much time, asking repetitive questions,513 proceeding too quickly,514 being rude to 
others, pandering to the jury, violating reasonable court procedures (such as those establishing where 
counsel is to sit), causing juror confusion,515 and the like.

When Counsel Not Abusive. The court’s authority to control the presentation of evidence and the conduct of 
the trial is less clear when counsel is not misbehaving. If the abuse by counsel standard is taken literally, 
the trial judge will lose much traditional discretion to run the trial in an orderly fashion. In State v. Hodge,516 
the rape victim became upset during cross-examination and refused to answer questions, despite a recess 
to help her regain her composure. The trial judge declared a recess until the next morning. The witness was 
able to testify fully when cross-examination was resumed the next day. The Court of Criminal Appeals held 
that the trial court had the discretion to permit cross-examination the day after direct examination. Although 
it is not clear whether defense counsel’s cross-examination in Hodge would constitute “abuse by 
counsel,”517 it is submitted that the trial judge acted properly and should be permitted to make the kind of 
discretionary judgments that facilitate an orderly trial process.

Routine Administrative Matters. The trial judge should also be permitted to make reasonable decisions 
about such administrative matters as the time the trial starts and ends each day, and when lunch and other 
breaks should be taken. Other administrative matters are also within the court’s discretion.518

Abuse of Discretion. Occasionally the judge’s discretion on administrative matters will be misused. In State 
v. McMullin,519 a first-degree murder trial commenced at 9:00 a.m. and adjourned at 11:45 p.m. The second 
day it began at 9:20 a.m. and the jury verdict was given at 11:50 p.m. At 10:30 p.m. on the first day of trial, 
defense counsel’s request to adjourn was denied. A request for a short recess was also rejected at that 
time. By 6:00 p.m. on the trial’s second day, defense counsel reported that he was “mentally fatigued” and 
asked that closing arguments be postponed until the next day.520 The trial court again refused, closing 
arguments were held, and the accused was convicted that same night. The Tennessee Court of Criminal 
Appeals reversed, holding that the late night sessions violated the right to counsel and due process of law. 
More particularly, the court stated:

We find that the stressful hours involved in the trial of this case, over the protest of the defendant’s 
counsel, without the express agreement of the jurors, and without unusual and compelling 

512 See, e.g., Carroll v. State, 79 Tenn. 480 (1883). Cf. State Dep’t of Human Servs. v. Norton, 928 S.W.2d 445 (Tenn. Ct. App. 
1996) (there are circumstances where the court should tailor the manner in which the evidence is received so as to minimize any 
harmful effects on the witness; case involved two witnesses, aged six and seven).

513 See, e.g., Lester v. State, 212 Tenn. 338, 370 S.W.2d 405 (1963).

514 See, e.g., Carroll v. State, 79 Tenn. 480 (1883).

515 See Goldberg v. National Life Ins. Co., 774 F.2d 559 (2d Cir. 1985) (court could exclude new plaintiff’s witness called after 
plaintiff rested case; witness would confuse jurors by changing theory of case).

516 642 S.W.2d 740 (Tenn. Crim. App. 1982).

517 It could be argued that defense counsel in Hodge was harassing the victim-witness, but the appellate opinion gives few facts 
to support this allegation.

518 See, e.g., State v. Gibson, 973 S.W.2d 231, 245 (Tenn. Crim. App. 1997) (trial judge has discretion to let child-victim of rape 
testify while holding a teddy bear).

519 801 S.W.2d 826 (Tenn. Crim. App. 1990).

520 Id. at 828.
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circumstances, violate the rule laid down in Hembree v. State [546 S.W.2d 235 (Tenn. Crim. App. 
1976)], and constituted constitutional rights deprivations of the right to counsel and the right to due 
process of law requiring a reversal and a remand for a new trial.

* * * 

What … [Hembree] holds is that late night sessions are proper only under unusual circumstances; and 
then only with the consent of all parties and all members of the jury.521 … In summary, both the federal 
and state constitutions bridle the power of a trial judge in the exercise of his or her discretion in setting 
after-hours court sessions in criminal cases tried before a jury. The protection of the right of the 
defendant to the assistance of competent counsel requires that the court schedule not be such that 
counsel competency is eroded by unusually long in-court hours. The defendant’s right to due process 
of law requires that the jury deciding guilt or innocence be shielded from fatigue that affects their 
mental and physical ability to function at normal levels. Late night court in criminal jury cases should be 
scheduled only when unusual circumstances require it, and not then if either defense counsel or any 
juror objects upon reasonably based grounds having to do with the lateness of the hour. When late 
sessions are scheduled under the requisite unusual circumstances, good practice would be to let the 
record reflect the agreement of defense counsel and all jurors.522

A more difficult situation is presented by State v. Wiseman,523 where it was clear that there was no abuse 
by counsel, yet the court, over counsel’s objections, altered the order of proof in order to accommodate 
witnesses. After prosecution witness Webb’s direct examination, the trial judge permitted the district 
attorney to call two out-of-state prosecution witnesses who needed to get home for the weekend. After 
these two witnesses completed their testimony, prosecution witness Webb was recalled and was subjected 
to an extensive cross-examination by defense counsel. The Tennessee Court of Criminal Appeals held that 
the trial court had the discretion to determine the order of witnesses and the time of examinations. The 
defendant could prove no prejudice because of this decision. Although the result of Wiseman is sensible, it 
is not clear how the case would be resolved under a literal reading of Rule 611(a) because there was no 
“abuse by counsel” for either side.

[c] Marked Change From Federal Evidence Rule

Tennessee Rule 611(a) represents a significant departure from Federal Rule 611(a). The federal rule gives 
the judge much more discretion than does the Tennessee approach. The federal approach is to state that 
the court shall exercise “reasonable control over the mode and order of interrogating witnesses” so as to 
serve three goals: ascertain the truth, avoid wasting time, and protect witnesses from harassment or undue 
embarrassment.524

Sometimes a statute specifically authorizes the court to exercise control over certain proceedings.525

521 Id. at 830. See also State v. Davis, 872 S.W.2d 950 (Tenn. Crim. App. 1993) (no error for court to allow jury to deliberate for 
over 11 hours for three days and for eight hours the fourth day; no juror complained; defense counsel did not object, so waived 
any error if there was one).

522 Id. at 832.

523 643 S.W.2d 354 (Tenn. Crim. App. 1982). See also State v. Brown, 795 S.W.2d 689, 695 (Tenn. Crim. App. 1990) (trial court 
has discretion to permit party to reopen its case and introduce additional proof to rebut or contradict evidence presented by other 
party). Cf. State v. Meeks, 876 S.W.2d 121 (Tenn. Crim. App. 1993) (propriety, scope, manner, and control of the examination of 
witnesses are within trial judge’s discretion; overturned on appeal only for abuse of discretion).

524 FED R. EVID. 611(A).

525 E.g., Tenn. Code Ann. § 71-5-183(c)(2)(c) (Supp. 2010) (under the Tennessee Medicaid False Claims Act, the judge in a civil 
suit may limit the number of witnesses, the length of testimony, cross-examination, and other participation of a private citizen 
making a complaint).
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[4] Scope and Form of Direct Examination

[a] Scope and Limits of Direct Examination

The Tennessee Rules of Evidence barely mention direct examination and do not state explicitly its scope. 
The general rule is that a witness may testify about any relevant526 matter on direct examination. This may 
include testimony that is designed to affect the credibility of another witness or other evidence.

A few evidence rules do affect the content of direct examination. Rule 106 permits a party to have a writing 
or recorded statement introduced during the direct examination of another party’s witness if the witness has 
introduced a writing or recorded statement and another writing or statement should, in fairness, be 
considered at the same time.527

Rule 405(a) bars the use of specific instances of conduct to prove character on direct examination.528 Rule 
608(b) precludes, on direct examination, inquiry into specific instances of conduct that reflect on the 
witness’s or another witness’s character for truthfulness.529 Rule 609(a) bars the use of criminal convictions 
for impeachment purposes on direct examination of a witness.

[b] Form of Direct Examination

The Tennessee Rules of Evidence do not explicitly state the permissible form of direct examination. It is 
clear, however, that the traditional principles are not altered by the rules of evidence. Most questions on 
direct examination are non-leading. Witnesses testify using their own words rather than simply agreeing or 
disagreeing with counsel’s statements. Often non-leading questions begin with such words as who, what, 
when, where, and why.

As described more fully below,530 leading questions can be used on direct examination in some 
circumstances. Counsel must become familiar with the technical distinctions that are used to determine 
when leading questions are permissible.

[5] Scope of Cross-Examination

[a] In General

Rule 611(b) rejects the federal “limited” rule531 and adopts the traditional Tennessee view that permits 
cross-examination into any relevant matter, including credibility.531.1 This has been interpreted to mean that 
cross-examination is not limited to subjects dealt with on direct examination; it can cover any matters 

526 Relevance is defined in Rule 401. See above § 4.01[3].

527 See above § 1.06[2].

528 See above § 4.05[4].

529 See above § 6.08[4].

530 See below § 6.11[7].

531 FED R. EVID. 611(B) (cross-examination limited to scope of direct examination and matters affecting credibility).

531.1 Hatfield v. Allenbrooke Nursing & Rehab. Ctr., LLC, 2018 Tenn. App. LEXIS 450 (Tenn. Ct. App. 2018) (Tenn R. Evid. 
611(b) provides that a witness may be cross-examined on any matter relevant to any issue in the case, including credibility, and 
this rule allows for the wide-open scope of cross-examination historically favored in Tennessee; it is well established that “wide 
latitude” should be afforded on cross-examination; thus, a witness may be cross-examined to show possible prejudice or bias, 
and this right should be limited “only upon a showing of the most extraordinary circumstances”).
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material to the lawsuit.532 But Tennessee courts are given significant discretion in assessing the propriety, 
scope, manner and in the control of cross-examination.533 As a general rule, the exercise of this discretion 
will not be overturned absent an abuse.534

However, a trial court may be too strict in limiting cross-examination. In Mayo v. Shine,534.1 a medical 
malpractice case, the court limited the plaintiff’s cross examination of the defendant physician to 30 
minutes. The appellate court held that the trial court erred by setting a time limit that was unreasonable 
considering the facts and circumstances of the complex malpractice action. The Court of Appeals opinion 
noted that cross-examination of the adverse party is primarily designed to clarify, qualify, or undercut the 
party opponent’s direct testimony.

[b] Limits Imposed by Other Rules

Although Rule 611(b) follows the traditional Tennessee wide-open approach to the scope of cross-
examination, there are still many limits on the subjects that can be raised during cross-examination. One 
example is the concept of relevance: cross-examination cannot delve into irrelevant matters.535

Rule 611(c)(2) places another limit on cross-examination in the unusual civil case where a party calls the 
adverse party as a witness.536 Since this witness is, by definition, a hostile witness, Rule 611(c)(2) permits 
direct examination by leading questions. In this situation cross-examination is by friendly counsel (i.e. the 
lawyer representing the witness). This presents the possibility that the cross-examination, done by “friendly” 
leading questions, could be used to present evidence on new issues. The new issues would only be 
developed by leading questions since both sides are permitted to use leading questions in this unusual 
situation. To avoid this possibility and minimize the number of issues proven only by leading questions, 
Rule 611(c)(2) limits cross-examination in such cases to the subject matter of direct examination. Under 
this rule, the same limitation applies to cross-examination of a witness identified with an adverse party, as 
well as a hostile witness.

532 See, e.g., Long v. State, 607 S.W.2d 482 (Tenn. Crim. App. 1980); State v. Womack, 591 S.W.2d 437 (Tenn. Ct. App. 1979); 
Cooley v. Galyon, 109 Tenn. 1, 70 S.W. 607 (1902); Mayo v. Shine, 392 S.W.3d 61, 67 (Tenn. Ct. App. 2012) (Tennessee 
litigants may prove elements of their own case during the cross-examination of their opponent’s witnesses). See also, State v. 
Jennings, 2018 Tenn. Crim. App. LEXIS 174 (Tenn. Crim. App. 2018) (where defendant, on direct examination, testified that his 
flight after a shooting was caused not by guilt, but by his fear of gang retaliation because the victim was a member of a gang, 
and he also testified to his knowledge of gangs generally, on cross examination the State was allowed to ask defendant about 
his tattoos and whether was a member of a gang; since the defense had already elicited testimony about defendant’s knowledge 
of local gangs on direct, his testimony opened the door to the prosecution’s line of questioning on that subject under Tenn. R. 
Evid. 611(b)).

533 State v. Dishman, 915 S.W.2d 458, 463 (Tenn. Crim. App. 1995); Woods v. Herman Walldorf & Co., 26 S.W.3d 868, 877 
(Tenn. Ct. App. 1999) (propriety, scope, manner, and control of the examination of witnesses is matter within discretion of trial 
judge; not interfered with by appellate court, absent abuse of discretion); State v. Farris, 2017 Tenn. Crim. App. LEXIS 620 
(Crim. App. July 12, 2017) (the propriety, scope, manner and control of the cross-examination of witnesses rests within the 
sound discretion of the trial court; a defendant’s right to confrontation does not preclude a trial court from imposing limits upon 
cross-examination that take into account such factors as harassment, prejudice, issue confrontation, witness safety, or merely 
repetitive or marginally relevant interrogation).

534 State v. Bragen, 920 S.W.2d 227, 244 (Tenn. Crim. App. 1995).

534.1 Mayo v. Shine, 392 S.W.3d 61 (Tenn. Ct. App. 2012).

535 See Tenn. R. Evid. 401, 402; Monts v. State, 214 Tenn. 171, 379 S.W.2d 34 (1964) (cannot cross-examine on issues not 
relevant to any material issue in case).

536 See below § 6.11[9].
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Another limit on cross-examination is the rule that a witness cannot be rehabilitated until the witness’s 
credibility has been attacked, Rule 608(a). This means that on cross-examination, witness B cannot be 
asked questions that would rehabilitate witness A unless witness A’s credibility has already been attacked. 
Witness B also cannot attack the credibility of another witness who does not testify.537

[c] Striking Direct Examination Because of Inability to Conduct Cross-Examination

In extraordinary circumstances, a court may strike direct and cross-examination testimony if the 
circumstances were such that the direct testimony was not subjected to a meaningful cross-examination. In 
State v. Mosely,538 the criminal accused testified on direct exam but refused to cooperate during cross-
examination, which was characterized as argumentative and providing non-responsive answers to the 
prosecutor’s questions. The accused was also excluded from the courtroom before the state had concluded 
cross-examination. The Tennessee Court of Criminal Appeals upheld the trial court’s decision to strike the 
defendant’s direct and cross-examination testimony on the theory that the defendant had waived both the 
right to be present and the right to testify by his inappropriate behavior. When the defendant’s obstreperous 
conduct precluded a thorough cross-examination, the defendant was deemed to have waived the benefit of 
his testimony on direct examination.

[6] Scope of Redirect and Recross Examination

[a] Redirect Examination: In General

After a witness has faced direct and cross-examination, he or she is then subjected to redirect exam by the 
same party who conducted the direct examination. The Tennessee Rules of Evidence do not say anything 
about redirect examination, but pre-rules cases are probably still valid.

The general rule is that courts have great discretion in structuring redirect examination.539 A noted authority 
has described the purpose of redirect examination as follows:

The function of redirect examination is to meet new facts or rehabilitate a witness with respect to 
impeaching matter brought out on cross-examination through the introduction of evidence tending to 
refute, i.e., deny, explain, qualify, disprove, repel or otherwise shed light upon evidence developed 
during cross-examination.540

Under Tennessee law it is well-settled that redirect examination can cover matters brought on by cross-
examination, even though the topic was not raised on direct examination. In Yellow Bus Line v. Brenner,541 
the plaintiff testified on direct examination that his skid marks were on the east side of a particular road. On 
cross-examination, he testified they were on the west side of that road. On redirect, plaintiff’s counsel had 
plaintiff resolve this confusion. The court stated that one of the purposes of redirect examination is to clear 

537 See Long v. State, 607 S.W.2d 482 (Tenn. Crim. App. 1980).

538 State v. Mosely, 200 S.W.3d 624 (Tenn. Crim. App. 2005).

539 See, e.g., State v. Chearis, 995 S.W.2d 641 (Tenn. Crim. App. 1999) (scope of redirect examination is within trial court’s 
discretion and will not be reversed absent an abuse of discretion); State v. Barnard, 899 S.W.2d 617, 624 (Tenn. Crim. App. 
1994) (scope of redirect examination is within the sound discretion of the trial court; reversal only for abuse of discretion); Yellow 
Bus Line v. Brenner, 31 Tenn. App. 209, 213 S.W.2d 626 (1948).

540 MICHAEL H. GRAHAM, 2 HANDBOOK OF FEDERAL EVIDENCE 802–03 (6th ed. 2006).

541 31 Tenn. App. 209, 213 S.W.2d 626 (1948).
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up a witness’s confusion.542 Another Tennessee court held that on redirect examination a witness could 
“amplify” her cross-examination responses.543

[b] Redirect Examination: Curative Admissibility

Under the doctrine of curative admissibility, if one party brings out matters on cross-examination, the other 
party may be permitted, on redirect, to introduce otherwise inadmissible evidence to clarify or explain those 
matters or to remove or clarify unfavorable inferences stemming from the cross-examination.544 Sometimes 
this rule is expressed as “fighting fire with fire” by permitting the admission of otherwise inadmissible 
evidence to counter inadmissible evidence offered by the opposing party.544.1 The underlying policy is 
fairness. An illustration is when a criminal defendant excludes prosecution evidence, then misleads the jury 
by use of the remaining proof. The curative admissibility rule would allow the prosecution to present 
evidence necessary to dispel the unfair prejudice created by the missing proof.

In the leading case, State v. Land,545 the defense successfully objected to prosecution testimony that a 
victim had said the defendant stole her car. During cross-examination, the defense created an inference 
that the police had no proof of the defendant’s theft. On redirect, the trial court correctly followed the 
curative admissibility rule and held that the defense had opened the door to testimony—though otherwise 
inadmissible hearsay—about the theft. The doctrine of curative admissibility, like other evidence rules, is 
subject to limitations. Only evidence that is necessary to counter the harm is covered. And the right of 
confrontation must be respected.

In another illustrative case, the defendant was charged with sex abuse against a particular child.546 On 
cross examination of the victim, defense counsel left the impression that the child-victim had acquired 
knowledge about sexual matters from her grandfather rather than from the defendant. Citing the doctrine of 
curative admissibility, the trial court held that the defendant had opened the door to proof that the defendant 
had actually first acquired such knowledge from previous sexual misconduct by the defendant.

[c] Redirect Examination: New Facts

The court has the discretion to permit the witness on redirect to testify about new facts that were not 
mentioned on direct or cross-examination.547 Perhaps counsel forgot to ask about a certain matter on direct 

542 See also State v. Chearis, 995 S.W.2d 641, 645 (Tenn. Crim. App. 1999) (prosecution may use redirect examination to clarify 
testimony elicited on cross-examination); State v. Barnard, 899 S.W.2d 617, 624 (Tenn. Crim. App. 1994) (on redirect 
examination court can permit party to supply testimony that will clarify testimony given on direct examination).

543 Lundy v. State, 521 S.W.2d 591 (Tenn. Crim. App. 1974). See also Bouchard v. State, 554 S.W.2d 654, 659 (Tenn. Crim. 
App. 1977) (on cross-examination of government witness, defense counsel first mentioned certain office visit; on redirect, 
prosecutor can describe purpose and what happened during this office visit); State v. Baker, 966 S.W.2d 429, 433 (Tenn. Crim. 
App. 1997) (redirect examination may be used to clear up confusion occurring during cross-examination; during cross-
examination of police officer, defense counsel asked questions concerning why the police officer did not include many details in 
the affidavit of complaint; on redirect, prosecutor was properly permitted to ask officer about officer’s understanding of limited 
purpose of affidavit of complaint so that officer could explain why his affidavit of complaint was so brief).

544 State v. Land, 34 S.W.3d 516 (Tenn. Crim. App. 2000). See generally above § 1.02[3].

544.1 State v. Gomez, 367 S.W.3d 237, 247 (Tenn. 2012).

545 Id. See also State v. Osborne, 251 S.W.3d 1, 22 (Tenn. Crim. App. 2007) (rule of curative admissibility used to permit proof, 
during redirect examination, of defendant’s prior sexual acts against child sex abuse victim when defendant’s cross examination 
of victim suggested victim acquired knowledge of sexual matters through the sexual misconduct of the victim’s grandfather; 
defendant’s cross examination of victim opened the door to proof that the victim acquired such knowledge from the defendant’s 
own prior sexual misbehavior rather than from the grandfather’s).

546 State v. Osborne, 251 S.W.3d 1, 20 (Tenn. Crim. App. 2007).
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examination,548 first learned about it after direct exam was completed, or simply sought to have the witness 
expand answers given on direct examination.549 In any event, it is submitted that the trial court should be 
liberal in admitting this new proof as long as the trier of fact would not be unduly confused and the other 
party is not unfairly prejudiced and has a full opportunity to respond by recross examination of this witness 
and interrogation of other witnesses. Sometimes justice is better served by flexibility than by rigid 
adherence to the traditional order of proof.

[d] Redirect Examination: Form of Questions

Because redirect examination is often limited to a few issues that have already been discussed, courts 
traditionally have given counsel considerable leeway in formulating their questions. Counsel is usually 
permitted to ask questions that are quite specific in that they focus the witness’s attention on a certain 
event. But some courts refuse to permit leading questions to be asked on other than preliminary matters. 
They reason that the witness, rather than the lawyer, should describe the facts addressed on redirect 
examination. Courts are especially antagonistic toward leading questions when the witness is testifying 
about new matters that were not brought out on direct or cross-examination.

[e] Recross Examination

Recross examination is a response to the redirect examination. Its scope is highly discretionary, but clearly 
leading questions are permitted. Usually recross addresses new matters mentioned the first time on 
redirect examination.

[7] Leading Questions

[a] In General

Rule 611(c) states several limits on the use of leading questions. A leading question has been defined by a 
leading treatise as one which “suggests the specific answer desired.”550 Contrary to some shorthand tests, 
a leading question does not necessarily require a “yes” or “no” answer, although most leading questions do 
ask for one of these two responses.

[b] On Direct Examination

Rule 611 permits leading questions to be asked on direct examination in three situations. First, under Rule 
611(c)(1) leading questions can be asked “as may be necessary to develop the witness’s testimony.” This 
means that on direct examination preliminary matters can be elicited through leading questions. For 
example, counsel may choose to use leading questions to provide information about a witness’s home 
address, family status, age, and employment. Leading questions can also be used to refresh the 
recollection of a witness and to shorten the time needed for the witness to testify.551 Courts traditionally 

547 See, e.g., Graham v. McReynolds, 90 Tenn. 673, 18 S.W. 272 (1891) (it is within sound discretion of court to allow original 
matter to be brought out on redirect examination).

548 See, e.g., State v. Barnard, 899 S.W.2d 617, 624 (Tenn. Crim. App. 1994) (on redirect examination, trial court has discretion 
to allow testimony omitted by oversight).

549 See State v. Barnard, 899 S.W.2d 617 (Tenn. Crim. App. 1994) (on redirect examination, judge may permit a party to ask a 
witness to expand on testimony given on direct examination, as long as the facts developed are not inconsistent with previous 
answers) (the “inconsistent” language may be inappropriate since a party may now impeach its own witness, Rule 607).

550 WIGMORE ON EVIDENCE 155 (Chadbourn rev. 1970).

551 STEPHEN A. SALTZBURG, MICHAEL M. MARTIN & DANIEL J. CAPRA, 3 FEDERAL RULES OF EVIDENCE MANUAL 611–13 (9th ed. 2006) 
(“quicken the pace of a trial”).
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permit leading questions to be asked on direct examination of young552 or otherwise impaired witnesses.553 
Leading questions are also permissible in some courts for sexual assault victims.554

Second, leading questions can be asked on direct examination of a “hostile witness,” Rule 611(c)(2).554.1 In 
order to trigger this rule, counsel should request the court to declare the witness a hostile witness. A jury-
out hearing can be conducted to determine whether the witness qualifies as a hostile witness.

Third, Rule 611(c)(2) also permits leading questions to be used on direct examination when a party calls an 
adverse party as a witness.555 The underlying theory is that the adverse party is a hostile witness and, like 
other hostile witnesses, can be tested by leading questions in order to ascertain the truth. Unlike the usual 
rule for hostile witnesses, the fact that the witness is an adverse party should be sufficient in itself to justify 
the use of leading questions. The adverse party need not be formally declared to be a hostile witness. The 
rule has been expanded to include not only an adverse party, but also a witness identified with an adverse 
party. This concept, which is found in Federal Rule 611, is based on the same rationale as stated above 
regarding the cross-examination of the adverse party. However, a foundation must be laid, possibly in a 
jury-out hearing, to establish that the witness is “identified with” an adverse party.

[c] On Cross-Examination

Leading questions are routinely used on cross-examination, but it is not clear what limits can be placed on 
them. Rule 611(c)(1) states that they “should be permitted” on cross-examination. This does not mean that 
all leading questions must be permitted. According to Rule 611(a) the court is to control the presentation of 
evidence and the conduct of the trial to avoid abuse by counsel.556 If the leading questions delve into 

552 See, e.g., United States v. Rossbach, 701 F.2d 713 (8th Cir. 1983) (leading questions permitted on direct examination of 
fifteen and seventeen-year-old sexual assault victims who were hesitant to testify about the assault). See also State v. 
Caughron, 855 S.W.2d 526 (Tenn. 1993) (permissible to use leading questions during direct examination of young and highly 
emotional witness to develop her testimony). State v. Diaz, 2015 Tenn. Crim. App. LEXIS 751 (Tenn. Crim. App. 2015) (trial 
court did not abuse its discretion by allowing the prosecuting attorney to use leading questions during the victim’s direct 
examination where she was eight years old at the time of trial, she was having trouble testifying due to memory lapses, 
nervousness, and embarrassment, and the questions did not unduly prejudice defendant because after the questions the victim 
agreed that such encounters occurred and added further detail about the incidents from her own memory); State v. Bishop, 2015 
Tenn. Crim. App. LEXIS 899 (Tenn. Crim. App. 2015) (prosecutor’s leading questions to the victim were necessary to develop 
the testimony of the nine-year-old witness and were in no way suggestive); State v. Collins, ___ S.W.3d ___, 2017 Tenn. Crim. 
App. LEXIS 981 (Tenn. Crim. App. Nov. 27, 2017) (no error where prosecutor asked child victim leading questions in an attempt 
to develop her testimony from her initial tendency to give one-word answers; the prosecutor’s use of leading questions was not 
excessive and were in no way suggestive of the answers).

553 See, e.g., Jordan v. Hurley, 397 F.3d 360, 363 (6th Cir. 2005) (permitting leading questions on direct of adult rape victim with 
Down’s Syndrome).

554 See, e.g., United States v. Grassrope, 342 F.3d 866 (8th Cir. 2003) (we have repeatedly upheld leading questions to develop 
the testimony of sexual assault victims, especially children; case involved seventeen-year-old babysitter).

554.1 A trial court’s decision to treat a witness as hostile and allow leading questions is reviewed for abuse of discretion. Hatfield v. 
Allenbrooke Nursing & Rehab. Ctr., LLC, 2018 Tenn. App. LEXIS 450 (Tenn. Ct. App. 2018).

555 The Federal Rules of Evidence, like amended Tennessee Rule 611, address the direct examination by leading question of a 
hostile witness, adverse party, or witness identified with an adverse party in the same subsection. See FED R. EVID. 611(C); see 
below § 6.11[9].

556 See above § 6.11[3]. See also Floyd v. Akins, 2017 Tenn. App. LEXIS 724 (Ct. App. Oct. 31, 2017) (it is well-settled that the 
propriety, scope, manner and control of the examination of witnesses is a matter within the discretion of the trial judge, subject to 
appellate review for abuse of discretion; thus, where co-plaintiffs filed separate complaints and were represented by different 
attorneys, trial court did not abuse its discretion under Tenn. R. Evid. 611(c)(1) by allowing each plaintiff’s attorneys to use 
leading questions when cross-examining the other party’s witnesses; while their stance on many of the issues was the same, 
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inadmissible matters, such as privileged communications or irrelevant issues, or are repetitive or involve 
harassment of a witness, the court has the discretion to disallow the question.

[8] Question Encouraging Narrative Response

The rules of evidence are silent on the admissibility of so-called narrative questions. This term is incorrect, 
since it actually refers to brief questions that call for a narrative response. These questions are so broad that 
they give the witness great leeway in answering. A typical example would be, “Tell me what happened that 
day.” The problem with these expansive queries is that they allow the witness to bring in much irrelevant 
information and do not give opposing counsel any hint that the witness may be entering forbidden territory. The 
advantage is that the trier of fact gets to hear the witness testify in a format that encourages the witness to use 
his or her own words to describe an event.

Courts differ markedly in their receptivity to these questions and trial judges have great leeway in ruling on their 
admissibility. Some allow them and others do not. Under Rule 611(a), however, judges should allow counsel to 
present evidence and conduct the trial until counsel abuses its responsibility. This means that counsel should 
be permitted to elicit narrative questions that do not unduly waste time or do not encourage the jury to hear 
inadmissible evidence.

[9] Calling Adverse Party or Witness Identified With Adverse Party as Witness

[a] In General

Rule 611(c)(2) authorizes a party in a civil case to call the adverse party as a witness, subject to several 
limitations. When the adverse party is a corporation, partnership, association or proprietorship, the rule 
extends to the entity’s officers, directors, or managing agent. Logic strongly suggests that the same 
provisions should apply if the entity is a similar type of business organization, such as a limited liability 
company or limited liability partnership.

[b] Leading Questions on Direct Examination

As described more fully above,557 Rule 611(c)(2) permits leading questions to be used on direct 
examination when a party calls an adverse party as a witness. The rule also applies when a hostile witness 
or a witness identified with an adverse party is called.

[c] Leading Questions on Cross-Examination

In order to resolve an obvious question, Rule 611(c)(2) specifically provides that leading questions can also 
be used on cross-examination of the adverse party, witness identified with an adverse party, or hostile 
witness. This means that such a witness can be cross-examined by both sides. Assume that plaintiff sues 
defendant in a civil case. Plaintiff calls defendant as a witness. Under Rule 611(c)(2), plaintiff’s counsel can 
use leading questions during the direct examination of defendant. When defendant’s own lawyer then 
cross-examines her client, the defendant’s lawyer can use leading questions. Therefore, defendant will be 
cross-examined by the lawyers for both sides.

[d] Limited Scope of Cross-Examination

Although Rule 611(b) adopts the rule of wide-open cross-examination, Rule 611(c)(2) states an exception 
when a party calls an adverse party as a witness. The cross-examination of this witness is limited to the 
subject matter of direct examination. It may seem this limitation on cross-examination makes no sense. 
However, an illustration will demonstrate that the rule is correct and will further the search for truth.

there was the potential that the position of the plaintiffs on an issue could diverge, and each party was entitled to pursue her own 
strategy at trial, including which witnesses to call and what questions to ask the witnesses).

557 See above § 6.11[7].
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Recall the example of the civil case where plaintiff sues defendant and plaintiff’s lawyer calls defendant as 
a witness. Under Rule 611(c)(2), plaintiff’s counsel can use leading questions on direct exam of defendant 
and defendant’s attorney can also use leading questions to cross-examine the defendant. If there were no 
limits on the scope of defendant attorney’s cross-examination of defendant, the defense attorney would use 
cross-examination to (1) respond to the evidence elicited on direct examination, and (2) present the 
remainder of defendant’s testimony. If important issues were not raised on direct examination of defendant, 
the defense attorney could use leading questions to have defendant present his or her testimony about 
those important issues. This means that the jury would never hear the defendant testify about these other 
issues except through the artificial medium of leading questions. The jury would be deprived of hearing the 
defendant describe important matters in the defendant’s own words.

Under Rule 611(c)(2) this dilemma is resolved by having the defendant testify twice: first when called by the 
adverse party, and second when called by defendant’s own attorney. The defendant can be interrogated by 
leading questions of both sides during the first testimony, but will testify as a regular witness during the 
second testimony. Subjects not brought out during direct examination in the first appearance and therefore 
barred during the first cross-examination can be pursued by non-leading questions in the direct examination 
for the second testimony. This procedure applies not only to the party called by the other side as an 
adverse party, but also to a witness identified with an adverse party and to a hostile witness, because Rule 
611(c)(2) limits the scope of cross-examination to the subject matter of the direct testimony with regard to 
all three categories of witnesses. This approach applies in civil, as well as criminal, trials.

[10] Rebuttal Witnesses
Definition of Rebuttal Witness. The Tennessee Rules of Evidence do not deal to any extent with the issue of 
rebuttal witnesses. A rebuttal witness is one called after the sides have presented their proof in their case in 
chief. For example, if plaintiff calls witnesses A, B, and C, and defendant uses witnesses D, E, and F, plaintiff 
may then seek to call rebuttal witness G to respond to defense witness F.

One Tennessee case, quoting another source, noted that:

Rebutting evidence is that which is given to explain, repel, counteract, or disprove testimony or facts 
introduced by or on behalf of the adverse party. Such evidence includes not merely evidence which 
contradicts the witnesses on the opposite side and corroborates those of the party who began, but also, 
evidence in denial of any affirmative act which the answering party has endeavored to prove.558

Evidence Rules Vague. Although Rule 615 specifies that rebuttal witnesses, like other witnesses, are subject to 
the rule of sequestration, many other issues concerning rebuttal witnesses are unresolved in the evidence 
rules. Rule 611(a) provides little guidance. It indicates that “[t]he court shall exercise appropriate control over 
the presentation of evidence and conduct of the trial when necessary to avoid abuse by counsel.” One 
interpretation of this language is that rebuttal proof should be liberally allowed except in those cases where 
counsel has abused the proof process.

Judicial Discretion. Tennessee law has long held that the trial court has the discretion whether to admit rebuttal 
witnesses.559 In the context of a criminal case, the Tennessee Court of Criminal Appeals has noted:

558 State ex rel. Commissioner v. Crenshaw, 828 S.W.2d 397, 401 (Tenn. Ct. App. 1991), quoting Evidence, 29 AM. JUR. 2d 
§ 250. See also State v. Meeks, 867 S.W.2d 361 (Tenn. Crim. App. 1993) (rebuttal evidence tends to explain or controvert 
evidence produced by adverse party); Godbee v. Dimick, 213 S.W.3d 865, 877 (Tenn. Ct. App. 2006) (rebuttal evidence is that 
which tends to explain or controvert evidence produced by an adverse party; it includes any competent evidence which explains 
or is in direct reply to, or in contradiction of, material evidence introduced by an adverse party); State v. Ramos, 331 S.W.3d 
408, 417 (Tenn. Crim. App. 2010) (rebuttal evidence “explains or directly applies to evidence introduced [earlier in the trial] by 
the accused … .”). See also East Tennessee Grading v. Bank of America, 338 S.W.3d 506, 516 (Tenn. Ct. App. 2010) (rebuttal 
evidence may be defined as evidence tending to explain or controvert evidence produced by an adverse party; it is properly 
admitted to impeach a witness through the use of a prior inconsistent statement).
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[I]t is within the discretion of the trial court to permit the state, in a criminal case, to introduce in rebuttal 
even testimony which should have been introduced in chief.560

It has been held that in a criminal case the state is given a “right of rebuttal” because it does not know what 
evidence the defense will introduce after the state has presented its proof.561

In civil cases courts are more willing to exclude rebuttal proof. Thus, in a case involving an excavation 
contractor, the appellate court held that rebuttal proof was correctly excluded because it did not confirm or 
contradict the previous testimony.561.1

Although the trial court has broad discretion in deciding whether to permit rebuttal proof, on occasion the 
appellate courts will hold that rebuttal proof should have been allowed. In one Tennessee case, for example, a 
proponent of a will offered proof that the will was genuine and properly executed.562 The other party, arguing 
that the will was a forgery, then offered expert testimony that pencil markings near the signatures had been 
used to trace an ink signature, producing a will with a forged signature. On rebuttal, the party arguing that the 
will was valid attempted to call witnesses who would testify that the deceased had a habit of using a pencil to 
trace ink signatures on various documents. The Tennessee Court of Appeals held that it was reversible error for 
the trial court to disallow the rebuttal proof. Once the opponent of the will introduced proof that the signatures 
had been forged, the other side should have been permitted to present evidence that the signatures were valid.

In another illustrative case, the defendant, charged with murdering his wife, testified that he had never “been 
physical” with his wife during disagreements and had never punched or hit her.563 The trial court correctly 
admitted a rebuttal witness, who had worked with the victim, to testify that the victim came to work stiff, had 
difficulty walking, and had bruises. When defendant put his treatment of the victim into evidence, the state was 
permitted to offer rebuttal proof on the issue.564

559 See, e.g., State ex rel. Commissioner v. Crenshaw, 828 S.W.2d 397, 401 (Tenn. Ct. App. 1991); Coates v. Thompson, 666 
S.W.2d 69 (Tenn. Ct. App. 1983); Johns v. Caldwell, 601 S.W.2d 37 (Tenn. Ct. App. 1980) (trial court’s ruling on rebuttal 
witnesses overturned only for abuse of discretion); State v. Thompson, 43 S.W.3d 516, 524 (Tenn. Crim. App. 2000) 
(questions concerning admissibility of rebuttal and surrebuttal evidence are left to sound discretion of trial court and will be 
reversed only for clear abuse of discretion); Estate of Glasgow v. Whittum, 106 S.W.3d 25, 29 (Tenn. Ct. App. 2002) (trial court 
has wide discretion in allowing or disallowing rebuttal testimony; this decision will not be disturbed on appeal in the absence of 
an abuse of discretion); Godbee v. Dimick, 213 S.W.3d 865 (Tenn. Ct. App. 2006) (trial court has considerable discretion in 
admitting rebuttal proof; decision reviewed by abuse of discretion standard); State v. Reid, 213 S.W.3d 792, 831 (Tenn. 2006) 
(same); State v. Brock, 327 S.W.3d 645, 701 (Tenn. Crim. App. 2009) (same); State v. Ramos, 331 S.W.3d 408, 418 (Tenn. 
Crim. App. 2010) (admission and scope of rebuttal evidence is within trial court’s sound discretion). See, e.g., East Tennessee 
Grading v. Bank of America, 338 S.W.3d 506, 516 (Tenn. Ct. App. 2010) (questions concerning the admission or rejection of 
rebuttal evidence rest within the sound discretion of the trial court; appellate court will not interfere unless it is clear on the face 
of the record that the trial court abused its discretion); Riad v. Erie Ins. Exch., 436 S.W.3d 256 (Tenn. Ct. App. 2013) (trial court 
has discretion to permit a party to reopen proof and introduce undisputed document referred to throughout the trial).  

560 State v. Kendricks, 947 S.W.2d 875 (Tenn. Crim. App. 1996), quoting State v. Cyrus Deville Wilson, 1995 Tenn. Crim. App. 
LEXIS 892, rev’d on other grounds by Kendrick v. State, 454 S.W.3d 450 (Tenn. 2015); State v. Dellinger, 79 S.W.3d 458, 484 
(Tenn. Crim. App. 2001) (admissibility of rebuttal evidence is in discretion of trial court; may include testimony that should have 
been introduced in chief).

561 State v. Thompson, 43 S.W.3d 516, 524 (Tenn. Crim. App. 2000); State v. Ramos, 331 S.W.3d 408, 417–418 (Tenn. Crim. 
App. 2010).

561.1 East Tennessee Grading v. Bank of America, 338 S.W.3d 506, 515–16 (Tenn. Ct. App. 2010).

562 Coates v. Thompson, 666 S.W.2d 69, 76 (Tenn. Ct. App. 1983).

563 State v. Brock, 327 S.W.3d 645, 701 (Tenn. Crim. App. 2009).

564 See also State v. Patton, 593 S.W.2d 913 (Tenn. 1979).
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Surrebuttal Evidence. After a party puts on rebuttal proof, the court has the discretion to permit the other side to 
introduce surrebuttal evidence to explain, contradict, or directly reply to the rebuttal proof.565

[11] Reopening Proof

Ordinarily, the proof process is complete once each party has presented its case. In unusual situations, 
however, a party may seek to reopen its proof after having rested its case. Perhaps counsel forgot to prove an 
element or new evidence just became available. While many trial judges are reluctant to permit reopening a 
party’s proof, the clear rule is that the judge has discretion to do so.565.1 Appellate courts will not disturb this 
exercise of discretion unless the decision permitted an injustice to occur.565.2 The Tennessee Supreme Court 
has observed that a trial judge should exercise discretion to promote justice and avoid injustice.565.3 Injustice in 
the context of reopening proof is one which causes serious inconvenience to a party, the jury or the court, or 
the introduction of further evidence without a fair opportunity for rebuttal.565.4 In exercising its discretion to 
reopen proof, the court must consider the timeliness of the motion, the character of the testimony, and the 
effect of granting of the motion.565.5 The mere fact that evidence adduced after reopening the case produced a 
different result is not determinative of trial court error.565.6

Reopening may occur at virtually any time, such as after the plaintiff has rested its case in chief,565.7 or even 
after a motion for a directed verdict has been made.565.8 The judge may also reopen proof, sua sponte, after 
trial.565.9

Tennessee Law of Evidence
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565 State v. Thompson, 43 S.W.3d 516 (Tenn. Crim. App. 2000).

565.1 Iloube v. Cain, 397 S.W.3d 597, 604 (Tenn. Ct. App. 2012).

565.2 Iloube v. Cain, 397 S.W.3d 597, 605 (Tenn. Ct. App. 2012).

565.3 Simpson v. Frontier Community Credit Union, 810 S.W.2d 147, 149–50 (Tenn. 1991) (quoting Bellisomi v. Kenny, 206 
S.W.2d 787 (Tenn. 1947) (in worker’s compensation case, permitting plaintiff to reopen her case to prove worker’s 
compensation coverage).

565.4 Acosta v. Acosta, 499 S.W.3d 785 (Tenn. Ct. App. 2016) (quoting McBay v. Cooper, 1992 Tenn. App. LEXIS 730 (Tenn. Ct. 
App. M.S. 1992)).

565.5 State v. Young, 2009 Tenn. Crim. App. LEXIS 748 (Tenn. Crim. App. 2009) (applying these factors, no injustice resulted 
from reopening case after state rested).

565.6 Acosta v. Acosta, 499 S.W.3d 785 (Tenn. Ct. App. 2016) (quoting McBay v. Cooper, 1992 Tenn. App. LEXIS 730 (Tenn. Ct. 
App. M.S. 1992)).

565.7 Simpson v. Frontier Community Credit Union, 810 S.W.2d 147, 149–50 (Tenn. 1991) (quoting Bellisomi v. Kenny, 206 
S.W.2d 787 (Tenn. 1947) (in worker’s compensation case, permitting plaintiff to reopen her case to prove worker’s 
compensation coverage); State v. Young, 2009 Tenn. Crim. App. LEXIS 748 (Tenn. Crim. App. 2009) (no injustice resulted from 
reopening case after state rested).

565.8 Iloube v. Cain, 397 S.W.3d 597, 604 (Tenn. Ct. App. 2012).

565.9 Acosta v. Acosta, 499 S.W.3d 785 (Tenn. Ct. App. 2016) (no abuse of discretion in reopening on issue of alimony).
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1 Tennessee Law of Evidence § 6.12

Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.12 Rule 612. Writing Used to Refresh Memory

[1] Text of Rule

Rule 612 Writing Used to Refresh Memory

If a witness uses a writing while testifying to refresh memory for the purpose of testifying, 
an adverse party is entitled to inspect it, to cross-examine the witness thereon, and to 
introduce in evidence those portions which relate to the testimony of the witness. If it is 
claimed that the writing contains matters not related to the subject matter of the testimony, 
the court shall examine the writing in camera, excise any portions not so related, and order 
delivery of the remainder to the party entitled thereto. Any portion withheld over objections 
shall be preserved and made available to the appellate court in the event of appeal. If a 
writing is not produced or delivered pursuant to order under this rule, the court shall make 
any order justice requires; in criminal cases when the prosecution elects not to comply, the 
order shall be one striking the testimony or, if the court in its discretion determines that the 
interests of justice so require, declaring a mistrial.

Advisory Commission Comment:

Tennessee trial lawyers have long used this procedure for refreshing a witness’s recollection, 
and this rule simply reflects traditional law. Only writings used “while testifying” are subject to 
opposing counsel’s inspection. See also T. R. CRIM. P. 26.2.

Only if a witness’s memory requires refreshing should a writing be used by the witness. The 
direct examiner should lay a foundation for necessity, show the witness the writing, take back 
the writing, and ask the witness to testify from refreshed memory.

[2] Present Recollection Refreshed and Past Recollection Recorded

Sometimes a witness’s memory is “jogged” or revived if the witness reads a document or is otherwise reminded 
of an event. The witness is then capable of testifying from memory. The item used to revive the witness’s 
memory becomes less important to the trial because the witness is testifying from present memory. This 
process, often called present recollection revived or refreshed, must be distinguished from past recollection 
recorded, where the witness cannot remember fully even after attempts to jog the witness’s memory with a 
writing. In the latter situation, the writing itself could become admissible through the past recollection recorded 
hearsay exception.566

Obviously there is a thin line between present recollection revived and past recollection recorded. Since the key 
is the extent to which the witness remembers the event after attempts to jog the witness’s memory, it is often 
difficult to categorize a fact situation when the witness remembers some, but not all the facts. Courts are 
traditionally given broad discretion in such cases,567 and witnesses are not held to perfection. A witness may be 
deemed to testify from memory, hence through present recollection refreshed, if he or she refers to notes for 

566 See Tenn. R. Evid. 803(5).

567 See, e.g., United States v. Riccardi, 174 F.2d 883, 889 (3d Cir.), cert. denied, 337 U.S. 941 (1949).
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details but remembers the general facts.568 If the witness’s memory is so poor that after attempts to refresh it by 
showing the witness a writing, there is little or no independent recall of the event, the court may exclude the 
witness’s testimony and require counsel to admit the writing itself into evidence as past recollection recorded. In 
such cases, the real source of information is the writing, not the witness who no longer fully remembers the 
event.

[3] Other Party Given Access to and Use of Writing Used to Refresh Memory

[a] In General

In those instances when a witness uses a writing while testifying to refresh or revive the witness’s memory, 
Rule 612 establishes procedures for access to and use of the writing that assisted the witness. Rule 612 is 
based on the assumption that the writing used to refresh a witness’s memory may contain information that 
would be helpful to the trier of fact but which would not be disclosed by the party interrogating the witness. 
Perhaps the writing would show that the witness’s memory was faulty or only partially accurate, that the 
witness was lying or telling only part of the story, that the witness misread the writing or read only part of it, 
or that the witness really testified on the basis of the document rather than from memory. To assist counsel 
in discovering and rectifying these situations, Rule 612 gives the adverse party access to the writing and 
the right to admit certain portions of it into evidence.

[b] While Testifying

It must be noted that Rule 612 is a narrow rule that applies only to a specific situation. By its express terms, 
Rule 612 pertains only when a witness uses a writing “while testifying” to refresh memory for the purpose of 
testifying. Rule 612 does not apply to a writing read before trial if the writing is not also used while the 
witness is on the stand. This rule is also inapplicable if the writing is not used for the purpose of testifying.

This feature of Tennessee Rule 612 differs markedly from Federal Rule 612.569 The latter also reaches 
writings used before testifying to refresh a witness’s memory if the federal trial court determines it 
necessary in the interests of justice. The federal approach was rejected in Tennessee because of concerns 
that counsel would use it as a fishing expedition to get discovery of documents that were prepared or 
obtained by opposing counsel in preparation of litigation and should not have to be shared with opposing 
counsel.

[c] Writing

Rule 612 applies to a “writing.” It does not prescribe who must author the writing or the source of the 
writing. Rule 612 applies to any writing used to refresh a witness’s memory, irrespective of who prepared 
the writing, when it was prepared, or whether the witness had ever seen the writing until the moment of 
testimony. The writing used to refresh memory need not be admissible and the best evidence rule, Rule 
1002, is inapplicable since the real source of information is the witness’s memory rather than the refreshing 
document. The writing may take many forms.570

[d] Other Materials Used to Refresh Memory

568 See, e.g., United States v. Rinke, 778 F.2d 581 (10th Cir. 1985) (witness referred to notes of telephone calls); Doty v. Elias, 
733 F.2d 720 (10th Cir. 1984) (witnesses referred to notes of exact dates they worked at restaurant). State v. Hall, 2017 Tenn. 
Crim. App. LEXIS 322 (Tenn. Crim. App. 2017) (defendant’s letter written to the district attorney general was admissible because 
when the state asked if defendant said anything in the letter about recording fish rather than the victim, defendant said he did not 
remember the letter, and the state was properly allowed to refresh defendant’s memory with the letter).

569 FED R. EVID 612.

570 See, e.g., State v. Price, 46 S.W.3d 785, 814 (Tenn. Crim. App. 2000) (transcript of tape recorded statement).
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Rule 612 provides no guidance for things other than writings used to refresh memory while testifying. If a 
witness refreshes recollection by listening to a tape recording of a conversation, Rule 612 does not 
explicitly bar their use; therefore, the court may allow a witness to listen to a recording of his or her own 
statement, outside the presence of the jury, in order to refresh memory).570.1

[e] Barring Use of Materials to Refresh Memory

In unusual situations a witness may attempt to use an unfamiliar document to refresh memory. This 
presents the possibility that the witness will testify more from the document than from the witness’s own 
memory. In such cases courts have the authority to bar this use of the unfamiliar document in order to 
prevent the witness from essentially reading the document into evidence.571 If the document is admissible, 
the document’s contents should be offered into evidence.

[4] Procedures

[a] In General

Rule 612 establishes an extensive set of procedures to follow for writings used while testifying by a witness 
to refresh the witness’s memory.

[b] Use by Witness
Method to Refresh Memory. Rule 612 does not provide guidance in how the refreshing writing is to be 
presented to the witness, but the Advisory Commission Comment suggests a method. According to the 
Comment, the direct examiner should (1) lay a foundation for necessity by showing that the victim’s 
memory needs to be refreshed, (2) show the witness the writing, (3) take back the writing, and (4) ask the 
witness to testify from the newly refreshed memory.572 Although this modality is probably not the only way 
to accomplish this task, one Tennessee court suggested that there was error, though harmless, when a 
witness continued to testify from the police logs, which were used to refresh her recollection.573 There was 
no discussion of whether the police logs would constitute past recollection recorded, Rule 803(5).

Foundation. Another Tennessee court held that the writing should not be used to refresh memory unless 
there is a foundation establishing that the witness’s testimony needs to be refreshed.574 This foundation can 
be provided by the witness’s incomplete testimony.575

570.1 See State v. Looney, 2015 Tenn. Crim. App. LEXIS 1066 (Tenn. Crim. App. 2015) (although Rule 612 does not explicitly 
refer to recordings, trial court did not abuse its discretion when it allowed witness to refresh her memory by listening to, rather 
than reading, her own statements made at the sheriff’s department; the state established the witness’s need to refresh her 
memory, and the witness listened to her statements outside the presence of the jury and then testified without the aid of the 
recording).

571 See Strickland Tower Maintenance v. AT&T Communications, 128 F.3d 1422, 1430 (10th Cir. 1997) (expert witness not 
permitted to refresh memory by reading document with which witness was only vaguely familiar).

572 Tenn. R. Evid. 612, Advisory Commission Comment.

573 State v. Dishman, 915 S.W.2d 458, 461 (Tenn. Crim. App. 1995). See also Yocum v. Yocum, 2015 Tenn. App. LEXIS 969 
(Tenn. Ct. App. 2015) (where wife was allowed to refresh her memory while testifying as to marital debt during divorce action, 
court committed procedural error in allowing wife to hold onto the writing throughout her testimony; the error was harmless, 
however, since the list was provided to husband’s counsel for cross-examination purposes and was admitted as an exhibit); 
State v. Murchison, 2016 Tenn. Crim. App. LEXIS 127 (Tenn. Crim. App. 2016) (error in letting informant retain written statement 
while testifying harmless).

574 State v. Mathis, 969 S.W.2d 418, 421 (Tenn. Crim. App. 1997). See also , State v. Ward, ___S.W.3d___, 2019 Tenn. Crim. 
App. LEXIS 202 (Tenn. Crim. App. 2019) (record did not reflect that the witness’s memory needed to be refreshed with the 
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[c] Who Is Adverse Party

Rule 612 gives the adverse party the right to inspect and use the writing that refreshed the witness’s 
memory. Rule 612 does not define who is an adverse party. Ordinarily this will pose no problem because 
who is an adverse party will be apparent. The problem arises when there are two defendants and one of 
them uses a writing to refresh memory on direct examination. Is the other defendant an adverse party and 
entitled to the benefits of Rule 612? It is submitted that in many cases the term “adverse party” in Rule 612 
should be read broadly to include the co-defendant, who is potentially an adverse party and may benefit 
substantially by having access to the document. The policies behind Rule 612 are best served if the writing 
is shared with all parties.

A related issue arises when the witness, without the knowledge of either side, reaches into her pocket, 
retrieves a letter, and uses it to refresh her memory. Who is the adverse party? In this unusual situation 
both sides should be permitted to examine the letter and use it to impeach the witness’s credibility. The 
letter may contain information that should become known to the trier of fact and may affect the outcome of 
the case.

[d] Access by Adverse Party

If a witness uses a writing to refresh the witness’s memory while testifying, the adverse side is entitled to 
inspect the writing, Rule 612. Since this should also include a reasonable opportunity to read and digest the 
writing, the trial court should grant a short recess if requested by counsel who has just been given the 
writing to examine.

[e] Use by Adverse Party

After inspecting the writing, the adverse party is also entitled to cross-examine the witness on it and to 
introduce relevant portions which relate to the witness’s testimony. Rule 612 is silent on whether the writing 
is admitted as substantive evidence or solely to assist in assessing the witness’s credibility. Although there 
is a dearth of federal decisions on this point, leading federal commentators on the identical federal provision 
argue that the writing is admitted solely to assist the trier of fact in assessing the credibility of the witness.576 
Rule 612 should not be read as providing a new hearsay exception or a new rule for admitting substantive 
evidence. Unless the writing is otherwise admissible, perhaps as an admission, the jury can be instructed 
that the writing is not to be considered as substantive evidence.

[f] In Camera Examination for Relevance

Sometimes the writing used to refresh the witness’s memory will contain information unrelated to the 
testimony. Rule 612 authorizes the trial court to examine the writing in camera to determine whether any 
portions of it are irrelevant to the testimony. The court can excise any unrelated portions before returning 
the remaining portions to the party entitled to it. The excision can occur before or after the witness has been 
presented with the document.

[g] Excised Portions Retained

In order to preserve the record for appellate review, Rule 612 provides that any portions of the writing 
excised as irrelevant by the trial court should be preserved and included in the record for appellate 
review.576.1 If this includes sensitive materials, the record could be sealed.

transcript of her recorded statement to detectives); State v. Price, 46 S.W.3d 785, 814 (Tenn. Crim. App. 2000) (attorney must 
show witness’s memory requires refreshing and that the writing will be useful in that regard).

575 Id.

576 MCCORMICK ON EVIDENCE 20 (6th ed. 2006); 4 WEINSTEIN’S EVIDENCE 612-30 (McLaughlin 2d ed. 2000).
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[h] Privileges Apply

It is unclear from the language of Tennessee Rule 612 whether an adverse party could be denied access to 
privileged information contained in a writing used to refresh a witness’s memory. The legislative history of 
Federal Rule 612, however, clearly states that the House Committee on the Judiciary intended that nothing 
in Rule 612 should be construed as barring the use of privileges.577 But some federal decisions have held 
that a witness who uses a writing to refresh memory waives the attorney-client privilege for information 
contained in that writing.578

Moreover, the use of a writing to refresh a witness’s memory constitutes a waiver of the work product rule 
that would otherwise protect the secrecy of the document.579 Without this principle, counsel could thwart 
Rule 612 with regularity by declaring that the document used by the witness was protected from disclosure 
by the work product doctrine.

[5] Sanctions for Violation

Rule 612 establishes sanctions for violations of those rules. If a party refuses to turn over a writing covered by 
this rule, the court is authorized to make any order justice requires. In criminal cases when the prosecution 
refuses to comply, the trial court, pursuant to Rule 612, is authorized to strike the testimony of the witness who 
used the writing or, in the interests of justice, declare a mistrial. It is possible that the double jeopardy clause 
would bar retrial in such cases.580

In criminal cases where the defendant violates Rule 612 and in all civil cases where any party violates Rule 
612, the rule gives the judge a range of options. Of course the court can strike the testimony of the witness. It 
can also declare a mistrial or a judgment for the other side on the relevant issue. Another remedy would be to 
instruct the jury of the failure to comply with Rule 612 and suggest that the failure could be a factor in assessing 
the credibility of the witness. Another possibility is to use the court’s contempt power to compel the person 
responsible for turning over the writing to obey the court’s edict.

Tennessee Law of Evidence
Copyright 2021,  Matthew Bender & Company, Inc., a member of the LexisNexis Group.

End of Document

576.1 See, e.g., Lackey v. State, 2019 Tenn. Crim. App. LEXIS 99 (Tenn. Crim. App. Feb. 19, 2019) (the post-conviction court 
admitted defendant’s recorded interview, consistent with Rule 612, for purposes of appellate review).

577 H.R. REP. NO. 650, 93rd Cong., 1st Sess., p. 13 (1973), 1974 U.S. CODE CONG. & ADMIN. NEWS 7075, 7086.

578 See Wheeling-Pittsburg Steel Corp. v. Underwriters Labs., Inc., 81 F.R.D. 8, 10–11, 1978-2 Trade Cas. (CCH) P62134 (N.D. 
Ill. 1978).

579 Cf. United States v. Nobles, 422 U.S. 225, 95 S.Ct. 2160, 45 L.Ed.2d 141 (1975) (work product rule does not entitle defense 
to withhold investigator’s report from prosecution after investigator testifies for defense; work product privilege waived for matters 
covered in witness’s testimony).

580 Cf. Lee v. United States, 432 U.S. 23, 97 S.Ct. 2141, 53 L.Ed.2d 80 (1977); United States v. Dinitz, 424 U.S. 600, 96 S.Ct. 
1075, 47 L.Ed.2d 267 (1976).
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1 Tennessee Law of Evidence § 6.13

Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.13 Rule 613. Prior Statements of Witnesses

[1] Text of Rule

Rule 613 Prior Statements of Witnesses

(a) Examining Witness Concerning Prior Statement.In examining a witness concerning a prior 
statement made by the witness, whether written or not, the statement need not be shown 
nor its contents disclosed to the witness at that time, but on request the same shall be 
shown or disclosed to opposing counsel.

(b) Extrinsic Evidence of Prior Inconsistent Statement of Witness.Extrinsic evidence of a prior 
inconsistent statement by a witness is not admissible unless and until the witness is 
afforded an opportunity to explain or deny the same and the opposite party is afforded an 
opportunity to interrogate the witness thereon, or the interests of justice otherwise require. 
This provision does not apply to admissions of a party-opponent as defined in Rule 
803(1.2).

(c) Opinions. A prior statement in opinion form is admissible to impeach testimony.

Advisory Commission Comment:

The rule eliminates any necessity of showing an inconsistent writing to a fact witness under 
impeachment attack. The only requirement is that, where the impeaching lawyer introduces 
extrinsic evidence of the inconsistent statement, the fact witness must be “afforded an 
opportunity to explain or deny.” The rule will not change drastically Tennessee procedure. 
Compare Moore v. Bettis, 30 Tenn. 67 (1850), with Titus v. State, 66 Tenn. 132 (1974).

Part (c) would change such hypertechnical results as that reached in Saunders v. City & 
Suburban Railroad, 99 Tenn. 130, 41 S.W. 1031 (1897), excluding a prior inconsistent statement 
characterized as an “opinion.” Obviously an opinion inconsistent with a fact should be 
admissible.

2001 Advisory Commission Comment:

[Deleted in 2005].

2003 Advisory Commission Comment:

Paragraph (b) is amended to add the words “and until.” The effect is to incorporate the holding 
in State v. Martin, 964 S.W.2d 564 (Tenn. 1998): “extrinsic evidence remains inadmissible until 
the witness either denies or equivocates as to having made the prior inconsistent statement.” 
Note that Rule 806 does not require a foundation before impeaching a hearsay declarant by 
inconsistent statement.

[2] Prior Inconsistent Statement

[a] In General
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Tennessee law permits a witness’s prior inconsistent statement to be used for both impeachment and as 
substantive evidence. The latter use is a relatively recent development in Tennessee and is consistent with 
federal and some state evidence rules.

Tennessee law has long permitted a witness’s prior inconsistent statement to be used to impeach the 
witness. Although nothing in the Tennessee Rules of Evidence specifically states that this rule is retained, 
the Tennessee Advisory Commission Comments581 indicate that impeachment by a prior inconsistent 
statement is permissible under the Tennessee evidence rules. The theory of this method of impeachment is 
that a witness who has made inconsistent statements may be less credible than a witness who has been 
consistent on the relevant issues. The presence of an inconsistent statement may convince the trier of fact 
that the witness has lied in one of the two statements or is careless in making statements. In either event, 
the witness’s in-court testimony may be given less weight than it would have been if the prior inconsistent 
statement had never been made.

In 2009 Rule 803(26) was added to the Tennessee Rules of Evidence, making a prior inconsistent 
statement also admissible as substantive evidence in some cases.582 Rule 613 applies to a prior 
inconsistent statement used as either substantive evidence or impeachment.

[b] Used for Impeachment and Substantive Evidence

Historically in Tennessee and elsewhere, a prior inconsistent statement was admissible only for 
impeachment purposes and not as substantive evidence unless some other evidence rule permitted its 
substantive use.583 Tennessee Evidence Rule 803(26), enacted in 2009, changed this traditional rule, as 
had the Federal Rules of Evidence,584 and created a hearsay exception for some prior inconsistent 
statements, allowing them to be admissible as substantive evidence585 as well as for impeachment. 
Whether used solely for impeachment in the traditional manner or as substantive evidence under Rule 
803(26), the proponent of a prior inconsistent statement must comply with the dictates of Rule 613.

Even if a prior inconsistent statement does not satisfy the hearsay exception in Rule 803(26), it may still be 
admitted as substantive evidence under some other hearsay rule, such as an admission of a party 

581 Tenn. R. Evid. 613 Advisory Commission’s Comment.

582 TENN. R. EVID. 803(26); see below § 8.31.

583 See, e.g., State v. Kiser, 284 S.W.3d 227, 266 (Tenn. 2009) (prior inconsistent statement admissible only to impeach under 
Tennessee evidence law); State v. Hatcher, 310 S.W.3d 788 (Tenn. 2010) (same); Dailey v. Bateman, 937 S.W.2d 927, 930 
(Tenn. Ct. App. 1996) (prior inconsistent statement admissible for impeachment and testing credibility of the witness but is not 
substantive evidence of the truth of the matter asserted therein; good illustration of the difference between substantive evidence 
and impeachment; since the statement was the only evidence that the employer had received notice, the fact that the statement 
was admissible only for impeachment meant that there was no admissible evidence of notice); King v. State, 187 Tenn. 431, 215 
S.W.2d 813 (1948); Moseley v. Goodman, 138 Tenn. 1, 195 S.W. 590 (1917).

The prior statement used only to impeach is not hearsay since it is not offered for its truth; it is simply offered to diminish the 
credibility of the declarant who made conflicting statements. The Tennessee Supreme Court may have failed to recognize this 
distinction in State v. Kiser, 284 S.W.3d 227, 266 (Tenn. 2009), where the Court seemed to indicate that a prior inconsistent 
statement used to impeach must still satisfy the hearsay rule. Kiser involved an anonymous telephone call that was inadmissible 
hearsay but offered to impeach. The Court held that, even if the call were offered solely for impeachment, it was nonhearsay, but 
then the Court held that there was still a hearsay obstacle to its admission. It is submitted that if offered just to impeach, the prior 
statement does not have to overcome a hearsay objection since it is not hearsay, by definition.

584 FED. R. EVID. 801(b)(1)(a) (prior inconsistent statement given under oath admissible as substantive evidence).

585 See below § 8.31.
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opponent.586 Moreover, if no objection is made to a prior inconsistent statement as substantive evidence, 
the evidence may be used by the jury for that purpose.587

Prior inconsistent statements used to impeach or as substantive evidence are subject to the usual 
exclusion under Rule 403 if their probative value is substantially outweighed by various negative effects, 
such as creating the risk of unfair prejudice.588 However, if the prior statement is used as substantive 
evidence under Rule 803(26), there is an additional judicial determination to be made. That rule specifies 
that the prior statement is excluded as substantive evidence unless the court finds by a preponderance of 
the evidence that the prior statement was made under circumstances indicating trustworthiness.589

[c] Good Faith Basis

Cases interpreting Federal Rule 613, which is virtually identical to Tennessee Rule 613, have mandated 
that the person using a prior inconsistent statement to impeach a witness must have a good faith belief that 
the prior inconsistent statement was made.590 Absent this foundation, the trier of fact may be influenced by 
factual proof that has little basis in truth. Because of the foundation prescribed by Rule 613, however, only 
rarely will the issue of good faith arise. Counsel showing or disclosing a statement to opposing counsel will 
rarely be found to lack good faith.

The issue of good faith should not arise when the prior inconsistent statement is used as substantive 
evidence under Rule 803(26). Under that rule, a prior inconsistent statement is only admissible after the 
trial judge has held a jury-out hearing and found by a preponderance of evidence that the prior statement 
was made under circumstances indicating trustworthiness. This process should ensure that the prior 
inconsistent statement is not admitted as substantive evidence unless the proponent has sufficient 
evidence of trustworthiness to also satisfy the good faith requirement.

[d] Impeachment Primarily to Introduce Prior Inconsistent Statement

Since under Tennessee law a prior inconsistent statement may be used as substantive evidence591 as well 
as for impeachment and different evidence rules apply depending on what the statement is being used to 
prove, the precise use must be ascertained in order to determine the applicable restrictions and 
procedures. If a prior inconsistent statement is introduced only for impeachment, perhaps because it does 
not qualify as substantive evidence under Rule 803(26), it is well established that a witness may not be 
impeached primarily for the purpose of introducing the prior inconsistent statement.591.1 Courts view this as 

586 TENN. R. EVID. 803(1.2) (admission hearsay exception). See, e.g., Burgess v. Harley, 934 S.W.2d 58, 68 (Tenn. Ct. App. 
1996) (defendant’s varying statements about whether the brakes on his car failed are admissible both to impeach him as a prior 
inconsistent statement and as substantive evidence as an admission of a party opponent).

587 State v. Smith, 24 S.W.3d 274, 280 (Tenn. 2000); State v. Garrett, 331 S.W.3d 392, 2011 Tenn. LEXIS 7 (Tenn. 2011) 
(generally, a jury’s consideration of extrinsic proof of a prior inconsistent statement is limited to its impact on the witness’s 
credibility pursuant to Tenn. R. Evid. 613(b); if no objection is made to the use of a prior inconsistent statement as substantive 
evidence, however, the evidence may be used by the jury for that purpose).

588 Hunter v. Ura, 163 S.W.3d 686, 698–99 (Tenn. 2005) (concern about the reliability and probative value of a prior statement 
attributed to the expert witness and the risk the statement would cause unfair prejudice properly led the trial court to exclude the 
prior statement under Rule 403.)

589 TENN. R. EVID. 803(26)(c). See below § 8.31.

590 See, e.g., United States v. Rowan, 518 F.2d 685 (6th Cir.), cert. denied, 423 U.S. 949 (1975).

591 TENN. R. EVID. 803(26); see below § 8.31.

591.1 State v. Rayfield, 507 S.W.3d 682 (Tenn. Crim. App. 2015). See also, State v. Bond, 2019 Tenn. Crim. App. LEXIS 198 
(Crim. App. Mar. 2019) (where prosecutor conducted extensive cross-examination, and then asked defendant a question that 
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an attempt to get the jury to hear a prior statement that is inadmissible except for impeachment 
purposes.592 Courts fear that the jury will misuse the statement by considering it as substantive evidence. 
Rule 403 should be used to bar such efforts.

In Mays v. State,593 the trial court permitted the prosecution to introduce the prior inconsistent statements of 
two government witnesses who testified they knew nothing suggesting the defendants committed the 
alleged offenses. The state then introduced prior statements by these two witnesses implicating some of 
the defendants. The Tennessee Court of Criminal Appeals held that the inconsistent statements should not 
have been admitted:

[T]he witnesses professed to know nothing about the crime, were merely reluctant to give testimony, 
testified to nothing prejudicial to the state. Under these circumstances there was nothing to impeach. 
Impeachment was calculated to and did serve only one purpose which was to put before the jury the 
out-of-court statements.594

However, if the witness admits the truth of the prior inconsistent statements and changes his or her trial 
testimony to coincide with those prior out-of-court statements, the in-court testimony becomes the real 
evidence and the admission of the prior inconsistent statement will not cause a reversal.595

If the prior inconsistent statement is used solely to impeach, some Tennessee appellate decisions indicate 
the trial court should provide a contemporaneous limiting instruction under Rule 105.596 On the other hand, 
if the prior inconsistent statement is admissible as substantive evidence under Rule 803(26) of the 
Tennessee Rules of Evidence,597 no such limiting instruction should be given.

[3] Definition of Inconsistent

Rules 803(26) and 613 authorize the use of a prior inconsistent statement as substantive evidence and to 
impeach, respectively, but neither defines “inconsistent.” The trial court’s assessment of whether a statement is 
inconsistent is viewed as a discretionary judgment and will be overturned only for an abuse of discretion.598 
Sometimes the issue is not whether a statement creates an inconstency, but rather, whether the evidence 
constitutes a prior “statement”; for instance, a document created by a third party may contain information that 

clearly was designed to elicit an answer that would allow the prosecutor to question defendant about evidence that the trial court 
had earlier excluded; appellate court held the question was a “mere ruse” to circumvent the trial court’s earlier ruling and present 
improper evidence to the jury).

592 See, e.g., State v. Jones, 15 S.W.3d 880 (Tenn. Crim. App. 1999) (impeachment with prior inconsistent statement cannot be 
a ruse to present prejudicial or improper testimony to the jury).

593 495 S.W.2d 833 (Tenn. Crim. App. 1972).

594 Id. at 837.

595 See McFarlin v. State, 214 Tenn. 613, 381 S.W.2d 922 (1964) (two underage girls gave pretrial statements concerning their 
behavior in a bar; the pretrial statements were admitted to impeach their in-court testimony; at trial they first denied the conduct 
previously admitted in the pretrial statements, then changed their in-court testimony to admit that conduct. The Tennessee 
Supreme Court held that the in-court testimony, admitting the conduct and consistent with the prior statements, was the real 
evidence. The trial court did not abuse its discretion in admitting the pretrial statements to impeach).

596 See, e.g., State v. Jones, 15 S.W.3d 880 (Tenn. Crim. App. 1999); State v. Smith, 24 S.W.3d 274, 279 (Tenn. 2000) (upon 
request, trial judge should instruct the jury that the prior statement may only be considered as reflecting upon the credibility of 
the witness).

597 See below § 8.31.

598 Davis v. Hall, 920 S.W.2d 213, 217 (Tenn. Ct. App. 1995).
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contradicts a witness’s testimony, but since the document was not made by the witness, it does not qualify as a 
prior inconsistent statement under Rule 613.598.1

For Substantive Evidence. If the statement is used as substantive evidence under Rule 803(26), it must be 
inconsistent with the trial testimony on a relevant matter other than impeachment.598.2

For Impeachment. However, if the prior inconsistent statement is used to test credibility rather than to prove the 
truth of its content, a direct contradiction is not necessary. “[I]t is sufficient if the inconsistency has a reasonable 
tendency to discredit the testimony of the witness.”599 A federal decision held:

To be received as a prior inconsistent statement, the contradiction need not be in plain terms. It is enough 
if the “proffered testimony, taken as a whole, either by what it says or by what it omits to say,” affords some 
indication that the fact was different from the testimony of the witness whom it sought to contradict.600

By way of illustration, one prosecution witness testified that the murder defendant had warned that the gun 
could be “caught up in something.”601 The prosecutor was then permitted to ask whether the witness had told 
an agent that the defendant had said, “caught up in a murder” rather than “caught up in something.” The earlier 
statement was considered inconsistent with the in-court testimony.

The prior statement being used to impeach a witness must be inconsistent with the witness’s trial testimony. It 
is not inconsistent if the witness at trial just admits that he or she made the prior statement and does not testify 
inconsistent with the earlier statement; the in-trial testimony does not differ from the earlier statement.602 But 
evasive answers at trial may make an earlier statement inconsistent with the trial testimony.603

Also, feigned lack of memory at trial, about an earlier event that was described in an earlier statement, is 
considered adequate to be inconsistent with the earlier statement.603.1 A pretrial statement is also inconsistent 

598.1 See, e.g., State v. Millan, 2018 Tenn. Crim. App. LEXIS 810 (Tenn. Crim. App. 2018) (insurance company’s loss history 
report, containing evidence of other insurance claims filed by witness, could not be used under Rule 613 as a “prior inconsistent 
statement” to impeach witness after he testified he had only filed one insurance claim; the report did not qualify as a “prior 
inconsistent statement” made by the witness since the witness did not make the statement; although the evidence in the report 
could have been used as fact contradiction evidence under Rule 607, defendant had not offered the evidence under that rule).

598.2 State v. Jordan, 2016 Tenn. Crim. App. LEXIS 116 (Tenn. Crim. App. 2016) (trial court did not abuse its discretion in 
excluding proposed testimony from the victim’s friend about the vicitm’s plot to falsely accuse defendant of kidnapping, because 
the testimony did not establish an inconsistent statement for purposes of impeaching the victim).

599 MICHAEL H. GRAHAM, 2 HANDBOOK OF FEDERAL EVIDENCE 854 (6th ed. 2006). See also Hunter v. Ura, 163 S.W.3d 686, 699 
(Tenn. 2005) (same).

600 United States v. Gravely, 840 F.2d 1156, 1163, 1988-1 Trade Cas. (CCH) P67906 (4th Cir. 1988).

601 State v. Jones, 15 S.W.3d 880 (Tenn. Crim. App. 1999).

602 See, e.g., United States v. Arena, 180 F.3d 380 (2d Cir. 1999) (cannot impeach with prior inconsistent statement if witness at 
trial admits making the prior statement; not inconsistent with trial testimony)State v. Dixon, 2017 Tenn. Crim. App. LEXIS 1032 
(Crim. App. Dec. 15, 2017) (extrinsic evidence of a prior inconsistent statement remains inadmissible when a witness 
unequivocally admits to having made the prior statement; State v. Ackerman, 397 S.W.3d 617, 638 (Tenn. Crim. App. 2012) 
(video interview not inconsistent with trial testimony when witness at trial says she made the earlier statements contained in the 
interview but does not remember the interview), overruled on other grounds, State v. Sanders, 452 S.W.3d 300 (Tenn. 2014); 
See also State v. Carter, 2016 Tenn. Crim. App. LEXIS 202 (Tenn. Crim. App. 2016) (introduction of witness’ recorded 
statement was error, where witness, after hearing the recording, corrected his testimony; at that point, his prior statement no 
longer became inconsistent with his testimony).

603 See, e.g., United States v. McCrady, 774 F.2d 868, 873 (8th Cir. 1985).

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5TMG-T001-JX8W-M39H-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5J2S-5T71-F04K-80GH-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4FTX-CJM0-0039-43KD-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4FTX-CJM0-0039-43KD-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-2DH0-001B-K3YY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3X7N-MSB0-0039-4184-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3WND-2760-0038-X06N-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5R61-CYV1-JX3N-B06H-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5R61-CYV1-JX3N-B06H-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:563M-35F1-F04K-71GJ-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5DJV-P1C1-F04K-90C3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5J9R-N771-F04K-80NK-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-DMB0-0039-P4H2-00000-00&context=1530671


Page 6 of 15

1 Tennessee Law of Evidence § 6.13

Charlena Fuqua

with trial testimony if the trial testimony omits facts contained in the earlier statement or the previous statement 
omits facts contained in the trial testimony.603.2

It is not sufficient that the impeaching statement be inconsistent with some other statement of the witness, such 
as deposition testimony or another prior statement, unless the witness was asked about the other statement at 
trial or the other statement is introduced pursuant to a hearsay exception or some other means that avoids the 
hearsay ban.604

Timing of Prior Statement. Ordinarily a prior inconsistent statement, used either as substantive evidence or to 
impeach, will have been made before the in-court testimony with which it is inconsistent. In unusual cases, 
even this rule will be inapplicable if the inconsistent statement is made after that time but before the trial is over.

On rare occasions the inconsistent statement will have been made after the statement it is admitted to impeach. 
This may occur when the statement being impeached is a hearsay statement that is repeated in court. Assume 
that witness X makes a statement in January about a certain fact. This witness next makes an inconsistent 
statement about that same fact in February, then dies. At the July trial, the January statement is admitted 
because it satisfies a hearsay exception. Can the February inconsistent statement be admitted to impeach the 
earlier January hearsay one? The impeachment is permissible. Under Rule 806, a hearsay declarant may be 
impeached as any other witness. This can include an inconsistent statement made before or after the hearsay 
statement.605

In an illustrative Tennessee case, a hearsay statement from a preliminary hearing was admitted at trial.606 
Sometime after making the hearsay statement at a preliminary hearing (and well before that statement was 
admitted at trial), the declarant made a second statement in which he admitted that he lied in the first statement 
at the preliminary hearing. The Tennessee Supreme Court held that the recantation is a prior inconsistent 
statement and may be used to impeach the hearsay statement (the first statement) admitted at trial.

[4] Procedures for Examining Witness on Prior Inconsistent Statement

[a] In General

A witness while testifying can be asked about a prior inconsistent statement. Usually this occurs on cross-
examination. If the witness denies making the inconsistent statement, extrinsic evidence of the statement 
can be introduced in some circumstances as described in the next sections.607 Evidence of the prior 
inconsistent statement is inadmissible under Rule 613(b) if the declarant unequivocally admits having made 
the prior statement.607.1

603.1 State v. Davis, 466 S.W.3d 49 (Tenn. 2015). See also State v. Swafford, 2015 Tenn. Crim. App. LEXIS 239 (Apr. 2, 2015) 
(testifying to suddent loss of memory is inconsistent with earlier recorded statement describing now-forgotten event).

603.2 State v. Bell, 480 S.W.3d 486, 515 (Tenn. 2015) (trial testimony by husband said husband told police about his affair with his 
ex-wife, but husband’s earlier written statement to police did not mention the affair; earlier statement is inconsistent with trial 
testimony).

604 Doochin v. U.S. Fid. & Guar. Co., 854 S.W.2d 109 (Tenn. Ct. App. 1993) (witness cannot impeach plaintiff with prior 
contradictory statement in deposition that was not the subject of plaintiff’s trial testimony; impeaching statement must be 
inconsistent with trial testimony).

605 See State v. Philpott, 882 S.W.2d 394 (Tenn. Crim. App. 1994) (inconsistent statement made after hearsay statement is 
admissible to impeach).

606 State v. Howell, 868 S.W.2d 238 (Tenn. 1993).

607 See below §§ 6.13[5], [6].

607.1 State v. Foust, 482 S.W.3d 20 (Tenn. Crim. App. 2015) (the statement is then cumulative and a prior consistent statement).
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[b] Written or Oral Statements

Rule 613 applies to prior statements whether written or not. This means that the procedural safeguards of 
Rule 613 are operative for both written and oral prior inconsistent statements, but the procedures differ 
slightly depending on the form of the prior statement. Of course the prior statement may be in a 
deposition.608

It must be noted, however, that if the prior inconsistent statement is to be admitted as substantive evidence 
under Tennessee Rule of Evidence 803(26), the rather specific requirements of that rule must be satisfied 
in addition to those in Rule 613. Thus, the prior inconsistent statement is admissible as substantive 
evidence only if it is an audio or video recording, a written statement signed by the declarant, or a 
statement in any form under oath.609

[c] Can Include Prior Silence

Virtually all prior inconsistent statements involve proof of positive assertions. The person made a statement 
that described a fact, then testified that the fact was not as alleged in the earlier statement. On occasion, 
however, the prior statement is important because something was not said.
Silence as Prior Statement. Sometimes the earlier silence constitutes a prior inconsistent statement and 
can be used for impeachment purposes. In Johnson v. State,610 the court applied this test:

[A] prior statement may be rendered inconsistent for impeachment purposes if it fails to mention a 
material circumstance included in the witness’s trial testimony; the test is whether the trier of fact might 
reasonably find that a witness testifying sincerely would have been unlikely to have made a prior 
statement containing such an omission.

The Johnson defendant sought to introduce the victim’s pretrial statement to police in which the victim did 
not describe the burglar’s clothing. The court refused to admit the statement for impeachment purposes 
since the omission was deemed reasonable under the circumstances. At the time of the statement, the 
victim had already identified the defendant and the defendant had been arrested. Therefore, according to 
Johnson, there was no reason for the victim’s statement to have included a description of the burglar’s 
clothes.

Constitutional Restrictions. It must be noted that sometimes a criminal defendant’s silence cannot be used 
for impeachment purposes because of constitutional limits. In Doyle v. Ohio,611 the United States Supreme 
Court held that a criminal defendant’s post-arrest silence after receiving Miranda warnings cannot be used 
to impeach the defendant. Since Miranda gives the accused the implied assurance that silence will not be 
used against him or her, due process’s fundamental fairness standard is violated if the defendant’s silence 
is presented to the jury for impeachment.612 However, Doyle also notes that this post-arrest silence can be 
used to contradict a defendant who testifies to certain facts and claims to have told the same version of the 
facts to the police.613 If the accused has not been given Miranda warnings or otherwise assured that silence 

608 See, e.g., Davidson v. Lindsey, 104 S.W.3d 483 (Tenn. 2003).

609 TENN. R. EVID. 803(26); see below § 8.31.

610 596 S.W.2d 97, 103 (Tenn. Crim. App. 1979).

611 426 U.S. 610, 619, 96 S.Ct. 2240, 49 L.Ed.2d 91 (1976).

612 A reference to inadmissible post-Miranda silence will not necessarily cause a reversal. See Greer v. Miller, 483 U.S. 756, 107 
S.Ct. 3102, 97 L.Ed.2d 618 (1987) (harmless error).

613 426 U.S. at 619 n.11, 96 S.Ct. 2240, 49 L.Ed.2d 91. See also State v. Kennedy, 595 S.W.2d 836 (Tenn. Crim. App. 1979).
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would not be penalized, Doyle does not bar the use of a criminal accused’s post-arrest silence to 
impeach.614

[d] Foundation

Rule 613 of the Tennessee Rules of Evidence provides few rules for laying a foundation for a prior 
inconsistent statement. The exact procedures depend on whether extrinsic evidence of the statement is to 
be used.
When No Extrinsic Proof. If no extrinsic proof of the prior inconsistent statement is introduced, the witness 
who allegedly made the statement will be questioned about it, usually on cross-examination, but no other 
witness will testify about it. In this case Rule 613(a) outlines the necessary procedures. The witness need 
not be shown the statement nor its contents disclosed to the witness at that time. Under this simplified 
procedure, the witness also need not be told to whom the prior statement was made.615 This means that the 
witness may be surprised when asked about the earlier statement.616

Opportunity to Explain or Deny. A literal reading of Rule 613(a) does not require the court to give the 
witness an opportunity to explain or deny the prior inconsistent statement, unless extrinsic evidence of it is 
introduced. However, it is obvious that the judge has the discretion to permit the witness to respond when 
asked about the statement on cross-examination. The witness can explain it further on redirect exam. If 
extrinsic evidence of the prior inconsistent statement is introduced, usually the witness must be permitted to 
explain or deny it and the opposite party must be given an opportunity to interrogate the witness on it, Rule 
613(b).617

If the prior inconsistent statement is used substantively under Rule 803(26), virtually by definition the 
declarant will have a chance to explain or deny it, irrespective of its form. This hearsay exception is 
applicable only when the witness testifies at trial and is subject to cross-examination about the statement. 
Moreover, the statement is admissible as substantive evidence under Rule 803(26) only after the judge 
conducts a jury-out hearing to assess whether the statement was made under circumstances indicating 
trustworthiness. These two requirements mean that the declarant will be aware of the content and nature of 
the prior inconsistent statement, and either on cross-examination or redirect will have an opportunity to 
explain or deny it.

[e] Statement Available to Opposing Counsel
Disclosure On Request. In order to protect against misuse of the statement, Rule 613(a) also provides that 
on request the statement shall be shown or disclosed to opposing counsel. Note that this rule is triggered 
by adverse counsel’s request; absent a request Rule 613 does not give opposing counsel the right of 
access to the prior inconsistent statement. If counsel requests information about the contents of the prior 
inconsistent statement, the trial court has no discretion to deny the request.618

614 Fletcher v. Weir, 455 U.S. 603, 102 S.Ct. 1309, 71 L.Ed.2d 490 (1982). See also State v. Rosenbalm, 2002 Tenn. Crim. App. 
LEXIS 1045.

615 This alters pre-rules Tennessee law. See, e.g., James v. State, 506 S.W.2d 797, 800 (Tenn. Crim. App. 1973).

616 Some federal courts reject the minimalist approach to the foundation requirements of Federal Rule 613 and exercise their 
authority under federal Rules 611(a) and 403 to require the common law foundation of presenting the witness, on cross-
examination, with the prior inconsistent statement and giving the witness a chance to explain, deny, or repudiate the prior 
statement. See, e.g., United States v. Hudson, 970 F.2d 948, 955–56 (1st Cir. 1992). This approach is deemed fairer and more 
efficient than Rule 613’s “surprise” approach.

617 See below § 6.13[5].

618 See United States v. Lawson, 683 F.2d 688 (2d Cir. 1982), aff’d, 736 F.2d 835 (2d Cir. 1984).
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Timing of Disclosure. Rule 613 does not indicate when the statement is to be disclosed to opposing 
counsel. In order to facilitate fair use of the statement, however, it should be tendered to counsel before it is 
used to impeach the witness. For written statements, the best practice would be for counsel to give the 
opposing lawyer a copy of the writing before the writing is described to the witness. This will permit counsel 
to read pertinent parts of the statement as those parts are used to refresh the witness’s recollection. If the 
statement is lengthy, counsel may want to request a brief recess to provide time to become familiar with the 
statement.

Oral Prior Statements. Rule 613 applies to oral statements, but is not clear in describing the procedures to 
be followed. Upon request, oral statements must be “disclosed” to opposing counsel, perhaps orally if no 
other medium is feasible. This means that counsel would tell the opposing lawyer what the witness had 
said. Defense counsel in a criminal case is entitled to a copy of a tape recording of a preliminary hearing for 
use in impeaching a government witness, but failure to produce it may be harmless error if a transcript was 
provided.619

Substantive Evidence. A different result occurs if the prior inconsistent statement is admitted as substantive 
evidence under Tennessee Evidence Rule 803(26). This rule mandates that, prior to admitting the prior 
inconsistent statement substantively, the trial judge must conduct a jury-out hearing to determine whether 
the prior statement was made under circumstances indicating trustworthiness. In this hearing, adversary 
counsel must be provided with the prior statement as well as with information about the context in which it 
was made in order to address the issue of the trustworthiness of the prior statement.

[5] Extrinsic Evidence of Prior Inconsistent Statement

[a] In General

Rule 613 permits counsel to introduce extrinsic proof of a prior inconsistent statement in certain situations. 
Rule 613(b) specifies that extrinsic evidence of a witness’s prior inconsistent statement “is not admissible 
unless and until the witness is afforded an opportunity to explain or deny the same and the opposite party is 
afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require.”

According to the Tennessee Supreme Court’s Martin decision and the “unless and until” language of Rule 
613(b), before extrinsic evidence of a prior inconsistent statement is admissible, the witness being 
impeached must ordinarily be confronted with the prior statement. Although Rule 613(b) does not 
specifically indicate precisely how this is to be accomplished, Martin did appear to approve the traditional 
foundation, as follows:

This [traditional] practice required that a witness’s attention be drawn to the place, persons present, 
time of the statement, and to the substance of the statement before extrinsic evidence of the prior 
inconsistent statement could be used to impeach the witness’s credibility.620

Three-Step Process: In General. This rule ordinarily involves three steps. First, the witness should be told 
about the earlier statement so he or she can explain or deny it. Second, discussed below, the witness must 
be given a chance to explain or deny the prior statement. Third, also discussed below, the opposite party 
(ordinarily the party calling the witness) must be given a chance to interrogate the witness about the prior 
inconsistent statement.

Ask Witness About Prior Statement. In the first step, counsel must first ask the witness about the witness’s 
prior statement. The witness then has several possible responses: the witness can admit, deny, or not 
remember621 making all or part of the statement. If the witness unequivocally admits making the prior 

619 State v. Smith, 751 S.W.2d 468, 471 (Tenn. Crim. App. 1988).

620 State v. Martin, 964 S.W.2d 564, 567 (Tenn. 1998).
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inconsistent statement, extrinsic proof of the statement is not admissible in Tennessee.622 The inconsistent 
statement is deemed cumulative. It also becomes a prior consistent statement, which is generally 
inadmissible in Tennessee.623 Moreover, barring extrinsic evidence in this situation lessens the likelihood 
that the jury will misuse the extrinsic proof and consider it as substantive evidence rather than simply for 
impeachment.

On the other hand, if the witness denies or equivocates about the prior statement or does not remember 
making the prior inconsistent statement, extrinsic proof of the prior statement is admissible.624

The leading Tennessee case, State v. Martin,625 involved an alibi witness in a criminal case. The witness, 
the girlfriend of the accused, testified that the accused was with her at their apartment at the time of the 

621 See Dailey v. Bateman, 937 S.W.2d 927 (Tenn. Ct. App. 1996) (prior inconsistent statement can be offered to impeach when 
the witness does not admit or deny making the contradictory statement, but merely testifies that he does not remember making 
the statement).

622 State v. Martin, 964 S.W.2d 564, 567 (Tenn. 1998); State v. Wyrick, 62 S.W.3d 751, 788 (Tenn. Crim. App. 2001) (if 
witness admits making the prior statement, that statement may not be proven through extrinsic evidence); State v. Dixon, 2017 
Tenn. Crim. App. LEXIS 1032 (Crim. App. Dec. 15, 2017) (because witness admitted making the prior statements contained in 
video-recorded police interview, extrinsic evidence of them was inadmissible pursuant to Rule 613(b), making them likewise 
inadmissible under Rule 803(26)). Sometimes a defense counsel’s questionable trial strategy results in the admission of the 
entire inconsistent statement, despite the witness’s admission. See, e.g., State v. Williams, 2019 Tenn. Crim. App. LEXIS 518 
(Tenn. Crim. App. Aug. 23, 2019) (in felony murder and burglary trial, the victim’s girlfriend stated on direct that she had lied to 
police because she was scared, and on cross examination defense counsel asked her if she had told police in her 2nd statement 
that said she wanted defendant to “suffer”, and she admitted that she had. On redirect, the State argued that defense counsel 
opened the door to the admission of the entire 2nd statement, which included the witness’s explanation that she was scared of 
the defendant and wanted him to suffer because he had broken into her house several times before; on appeal, the court held 
that the admission of the entire statement, including the reference to the previous burglaries, was proper under Rule 613 in order 
for her to give a complete explanation for why she lied).

623 See below § 8.05[5].

624 State v. Martin, 964 S.W.2d 564, 567 (Tenn. 1998); State v. Lindsey, ___S.W.3d___, 2019 Tenn. Crim. App. LEXIS 495 
(Tenn. Crim. App. Aug. 16, 2019) (in aggravated assault trial, witness’s prior inconsistent recorded statement was admissible 
under Rule 613(b) and Rule 803(26) because the State did not seek its admission until after the witness equivocated about 
whether she had told the detective she saw defendant pull out a gun and fire at her, contradicting the prior audio recording in 
which she said she was “100 percent positive” that defendant was the person who shot her and that she saw him draw a gun 
and pull the trigger); State v. Rimmer, 2019 Tenn. Crim. App. LEXIS 322 (Tenn. Crim. App. May 21, 2019) (prior inconsistent 
statement admissible under Rule 613(b), Rule 803(26), and Rule 803(5)); State v. Rodriguez, ___S.W.3d___, 2018 Tenn. Crim. 
App. LEXIS 431 (Tenn. Crim. App. 2018) (trial court properly allowed portion of a 9-1-1 recording to be played as a prior 
inconsistent statement for impeachment purposes, after witness testified she did not know what defendant was doing on the 
night in question but had told the 9-1-1 operator he had been drinking and using cocaine); State v. Wilson, 2015 Tenn. Crim. 
App. LEXIS 991 (Tenn. Crim. App. 2015) (trial court did not abuse its discretion by admitting a witness’ prior statement to police 
into evidence where the witness asserted that he could not remember making the police statement, the trial court explained that 
the witness came to the police, gave a statement, and signed it, the trial court opined that the witness was lying and feigning his 
memory loss, and a detective testified that during the interview the witness appeared to understand what was occurring and did 
not appear to be intoxicated); State v. Ackerman, 397 S.W.3d 617 (Tenn. Crim. App. 2012) (at trial, witness said she made the 
earlier statements in video interview but does not remember them; no extrinsic proof admissible under Rule 613 because 
witness admitted making the earlier statements and did not testify inconsistently with them), overruled on other grounds by State 
v. Sanders, 452 S.W.3d 300 (Tenn. 2014); State v. Foust, 482 S.W.3d 20, 41 (Tenn. Crim. App. 2015) (under Rule 613(b), 
extrinsic evidence of a prior inconsistent statement is inadmissible if declarant unequivocally admits to having made it, but it may 
be admissible if declarant testifies to not remembering or denies making the statement); State v. Colvett, 481 S.W.3d 172, 200 
(Tenn. Crim. App. 2014) (extrinsic evidence of a prior inconsistent statement is inadmissible if the witness unequivocally admits 
to making the prior statement).

625 964 S.W.2d 564 (Tenn. 1998). Martin predated the 2003 amendment to Rule 613 which added the phrase “and until” making 
the rule clearly indicate that extrinsic evidence of the prior statement is inadmissible “unless and until” the witness is afforded an 

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-4CB0-003F-927R-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S6M-SC70-0039-43H3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5R61-CYV1-JX3N-B06H-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5R61-CYV1-JX3N-B06H-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5WX1-6241-F8KH-X3MV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5WX1-6241-F8KH-X3MV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KM80-R03K-60BX-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S6M-SC70-0039-43H3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5WTX-7811-F4W2-64FY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5WTX-7811-F4W2-64FY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5W5J-6XP1-F81W-253X-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5SGR-0CM1-JCRC-B238-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5SGR-0CM1-JCRC-B238-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5HK9-TTM1-F04K-8030-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5HK9-TTM1-F04K-8030-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:563M-35F1-F04K-71GJ-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5DJV-P1C1-F04K-90C3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5DJV-P1C1-F04K-90C3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5GWG-8861-F04K-800T-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5DW5-PSX1-F04K-80SD-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5DW5-PSX1-F04K-80SD-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S6M-SC70-0039-43H3-00000-00&context=1530671


Page 11 of 15

1 Tennessee Law of Evidence § 6.13

Charlena Fuqua

robbery. On cross-examination, the witness admitted speaking with Officer Covington shortly after the 
robbery and conceded that she did not tell Covington that the accused was with the witness at the time of 
the robbery. The prosecution later called Officer Covington as a witness. He testified that when told the 
date of the robbery, the alibi witness told the defendant that, “I don’t know where you were [at the time of 
the robbery], I was in the motel.” Since the extrinsic evidence of the prior inconsistent statement was 
admitted without first asking the witness whether she made the statement to Officer Covington, the 
Tennessee Supreme Court held that the extrinsic proof should not have been admitted. Apparently the 
Court did not find that the necessary foundation was laid when the prosecution asked the witness whether 
she had told Officer Covington that the defendant could not have done the crime because he was with her 
that day in her apartment.

The next section626 discusses the so-called collateral facts rule, which limits introduction of extrinsic proof of 
a prior inconsistent statement.

Form of Extrinsic Proof. The extrinsic proof may be the written or recorded prior statement itself or the 
testimony of another witness as to the content of the prior written or oral statement.627 Extrinsic evidence 
may also include a police officer’s summary of a witness’s pretrial interview where the witness related facts 
that the witness also addressed on the stand at trial.628 Rule 613(b) does not limit the impeaching party to 
one form of extrinsic evidence or require the impeaching party to choose between two available forms of 
extrinsic evidence.629 Rule 613 outlines some of the procedures to be followed when the extrinsic proof of a 
prior inconsistent statement is used, but these rules do not apply if the statement constitutes an admission 
of a party opponent.

[b] Witness Given Opportunity to Explain or Deny

If extrinsic evidence of a prior inconsistent statement is to be admitted into evidence, Rule 613 states that 
the witness first must be afforded an opportunity to explain or deny the statement unless the interests of 
justice otherwise require. Although Rule 613 does not detail how or when this is to occur, the omission 
rarely will pose a problem. Since, as noted above, the witness must be asked about the prior statement 
before extrinsic evidence is ordinarily admissible, the witness will be able to explain or deny the statement 
during cross-examination itself or later during redirect examination.

The opportunity to explain or deny the inconsistent statement includes the right to put it in context so the 
jury can assess the extent of inconsistency.630

The Tennessee Supreme Court has stated that the purpose of this rule is to be fair to the witness, to 
provide an orderly presentation of the evidence, to save time when the witness admits to having made the 
statement, and to lessen the risk that the jury will consider extrinsic evidence as substantive evidence.631

opportunity to explain or deny it and the opposite party has an opportunity to interrogate the witness about the prior inconsistent 
statement. The court may depart from this principle “in the interests of justice.”

626 See below § 6.13[6].

627 State v. Reid, 164 S.W.3d 286, 313–14 (Tenn. 2005).

628 State v. Reid, 164 S.W.3d 286, 314 (Tenn. 2005).

629 State v. Reid, 164 S.W.3d 286, 313–14 (Tenn. 2005).

630 State v. Belser, 945 S.W.2d 776 (Tenn. Crim. App. 1996). See also, State v. Watkins, 2019 Tenn. Crim. App. LEXIS 184 
(Tenn. Crim. App. 2019) (no error where the procedure utilized at trial was different than the procedure provided in Rule 613, 
since the procedure was agreed to by the parties and addressed the purpose and intent of Rule 613, by preserving the interests 
of efficiency and orderly presentation).

631 State v. Flood, 219 S.W.3d 307, 319 (Tenn. 2007). See also State v. Watkins, 2019 Tenn. Crim. App. LEXIS 184 (Tenn. Crim. 
App. Mar. 26, 2019) (although the procedure used at trial was different than the procedure provided in Rule 613, it was agreed to 
by the parties and was not error, since (1) the adopted procedure addressed the purpose and intent of Rule 613 by “preserving 
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Failure to Provide Opportunity to Explain or Deny. Failure to offer the witness an opportunity to explain or 
deny the statement may make the extrinsic evidence inadmissible.632 The failure to make this effort is not 
ordinarily cured by the fact that either side could call the declarant back to the stand after the extrinsic 
evidence is presented.

[c] Opposite Party Given Opportunity to Question Witness about Statement

Rule 613 also states that extrinsic evidence of a prior inconsistent statement is not admissible “unless and 
until” the “opposite party is afforded an opportunity to interrogate the witness” about the statement, unless 
the interests of justice otherwise require. Usually the opportunity to interrogate the witness about the 
statement will occur on redirect examination, when the witness is asked to explain the inconsistent 
statement. Generally, a witness’s prior consistent statement is not admissible to rehabilitate the impeached 
witness, although there are limited circumstances in which the court may allow its admission.632.1

If the prior inconsistent statement is admissible as substantive evidence under Tennessee Evidence Rule 
803(26), the witness must testify at trial and be subject to cross-examination concerning the statement. This 
means that it is likely that the witness will be able to explain or deny it during cross-examination and friendly 
counsel may also ask such questions on redirect.

[d] Exception in Interests of Justice and Hearsay
Interests of Justice. Rule 613(b) states that extrinsic evidence of a prior inconsistent statement may not be 
admitted into evidence “unless and until” the witness is given an opportunity to explain or deny it and if 
counsel for the opposite party is given an opportunity to interrogate the witness on it. However, Rule 613(b) 
also provides that these procedures are unnecessary if “the interests of justice otherwise require.”

This exception will be used rarely. It could be applied in such unusual situations as a trial in which a witness 
testifies on direct exam, then absconds or dies or becomes too ill to participate in cross-examination. The 
trier of fact has heard the witness’s recitation of facts, but has not been informed of a prior inconsistent 
statement. The “interests of justice” exception could permit extrinsic proof of the prior inconsistent 
statement to be introduced despite the fact that the witness had no opportunity to explain or deny the prior 
statement.633

the interests of efficiency and orderly presentation”; (2) the agreement was not imposed on the parties by the trial court, but 
rather, arose from a discussion between the parties about how to efficiently cross examine the victim about inconsistent 
statements using audio clips, after defendant’s counsel expressed concern about the cumbersome nature of stopping to listen to 
audio and suggested that the victim listen to the audio before the jury returned; and (3) defendant’s request for, and agreement 
to, the same procedure being contested on appeal ran contrary to Tenn. R. App. P. 36(a), i.e., that a party is not entitled to relief 
if the party invited error, waived the error, or failed to take whatever steps were reasonably available to cure the error).

632 State v. Flood, 219 S.W.3d 307, 315 (Tenn. 2007). See also Popick v. Vanderbilt Univ., 2017 Tenn. App. LEXIS 171 (Tenn. 
Ct. App. 2017) (doctor’s out-of-court statements were not admissible as extrinsic evidence of a prior inconsistent statement, 
because the doctor did not testify at trial; the statements did not fit within any hearsay exception that would exempt them from 
the requirements of Rule 613); State v. Lalone, 2017 Tenn. Crim. App. LEXIS 438 (Tenn. Crim. App. 2017) (trial court erred in 
admitting a recorded interrogation of a witness as a prior inconsistent statement, as the witness was never given the opportunity 
to explain or deny the statement).

632.1 See below, § 8.01[9]. See also, State v. Ward, 2019 Tenn. Crim. App. LEXIS 202 (Tenn. Crim. App. 2019), summarizing the 
three exceptions: Prior consistent statements may be admissible to rehabilitate a witness 1) when insinuations of recent 
fabrication have been made, or when deliberate falsehood has been implied; 2) after a witness has been impeached with a prior 
inconsistent statement that suggests the witness fabricated testimony or testified based upon faulty recollection; or 3) when 
witness is asked specific questions that make a prior statement appear to be inconsistent with the witness’s trial testimony, the 
rationale being that the prior statement is admissible to place the apparently inconsistent statement into proper context.

633 See State v. Martin, 964 S.W.2d 564 (Tenn. 1998) (as examples of the “interests of justice” standard, the court cites a treatise 
noting the situations where inconsistent statements were discovered after a witness testified and where there was a concern 
about prematurely alerting collusive witnesses to evidence available for impeachment).
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Hearsay Declarant. In another context, no opportunity to explain or deny is afforded. A hearsay declarant 
may be impeached by a prior inconsistent statement. Rule 806 provides that extrinsic evidence of the 
declarant’s prior inconsistent statement is admissible without the need to give the declarant an opportunity 
to explain or deny it. This exception is obviously critical if the hearsay declarant is unavailable when the 
hearsay statement is introduced into evidence.

[e] Exception for Admissions

According to Rule 613(b), the above procedures do not apply if the extrinsic evidence of a prior inconsistent 
statement is also an admission of a party opponent covered by Rule 803(1.2).

[f] Screening by Judge

If extrinsic evidence of a prior inconsistent statement is used, the trial court has the discretion to screen it 
and excise irrelevant634 or otherwise inadmissible portions. This will prevent the jury from being exposed to 
inadmissible proof. White v. Cohen635 involved a tort suit in which a motel manager was impeached by use 
of a prior inconsistent statement that had been tape recorded and was played to the jury. The recording 
contained a number of references to the motel owner’s criminal activity. The Court of Appeals held that the 
trial judge should have excised the irrelevant portions describing the motel owner’s crimes.

Judicial screening under Rule 613, used for all prior inconsistent statements, differs from that under Rule 
803(26), applicable only for those used as substantive evidence. For the latter, an additional type of 
screening is involved. Rule 803(26) permits a prior inconsistent statement to be used as substantive 
evidence only after the trial judge conducts a jury-out hearing to assess whether the prior statement was 
made under circumstances indicating trustworthiness.635.1 During this hearing the court may also redact 
irrelevant or otherwise inadmissible portions of the prior inconsistent statement.

[6] Collateral Matters Exception

[a] In General

It should be obvious that allowing extensive contradiction of every trivial fact in a witness’s testimony would 
be intolerable from the standpoint of judicial administration. Extensive time would be required to delve into 
minor inconsistencies between a witness’s in-court testimony and prior statements. Assume that witness A 
testified that he witnessed an accident and was wearing a blue blazer at the accident scene in January. In a 
statement to a neighbor in February, witness A said that he had worn his green blazer at the time of the 
accident. On cross-examination at trial in May, can counsel ask witness A about the prior February 
statement concerning the green blazer? More importantly, can counsel call the neighbor as a witness to 
testify solely about the color of the blazer? If the color of the witness’s blazer is not important in the case, it 
makes little sense to permit the neighbor to be called as a witness, for this may trigger the need to impeach 
the neighbor and could take time and be confusing to the jury. If a lot of trial time is devoted to the issue of 
the color of the blazer, some jurors may be convinced that the blazer’s hue is of significance.

A good case illustration is the leading case of State v. Leach,636 where a criminal defendant sought to 
impeach a prosecution witness (who was the defendant’s former cellmate) by calling a psychologist to 

634 See, e.g., State v. DePriest, 697 S.W.2d 597 (Tenn. Crim. App. 1985) (judge should have pared statement so that only those 
parts that were inconsistent actually went to the jury); State v. Belser, 945 S.W.2d 776 (Tenn. Crim. App. 1996) (irrelevant parts 
of prior inconsistent statement should be edited from the statement before it is presented to the jury).

635 635 F.2d 761 (9th Cir. 1981).

635.1 See, e.g., State v. Hollis, 2016 Tenn. Crim. App. LEXIS 63 (Tenn. Crim. App. 2016) (trial court followed appropriate 
procedures by holding jury-out hearings to discuss the admissibility of the prior statements and finding that the statements were 
made under conditions suggesting their trustworthiness).
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testify that the cellmate-witness had lied to psychological evaluators about the cellmate’s criminal record 
and other personal information. The Supreme Court upheld the trial court’s decision to exclude the 
psychologist’s testimony as extrinsic evidence of a collateral matter because neither the criminal record nor 
personal information was relevant to an issue at trial.

The common law of evidence, including many Tennessee decisions,637 resolved this problem by 
formulating the collateral fact rule. According to this principle, extrinsic evidence of a prior inconsistent 
statement on a collateral matter is not admissible. For collateral matters, the cross-examiner using the prior 
inconsistent statement must take the answer given by the witness; extrinsic proof to rebut this answer is not 
permitted.

[b] Applicable Through Relevance Rules

Although neither Rule 613 nor any other provision in the Tennessee Rules of Evidence indicates whether 
the collateral fact rule applies, the Tennessee Supreme Court has held that it is part of Tennessee evidence 
law through Rules 402 and 403.638 The underlying theory is that the introduction of extrinsic evidence of 
collateral matters would tend “to confuse the jury and uselessly to protract and increase the expense of 
judicial investigations.”639

[c] Test of Collateralness

It is difficult to define what determines whether a prior inconsistent statement deals with a collateral matter. 
One authoritative source defines a collateral matter as follows:

[E]xtrinsic evidence of an inconsistent statement may be introduced not only if it is relevant or tends to 
prove or disprove a material proposition but also if it tends to impeach the witness concerning some 
specific testimonial quality. Included are such matters as bias, corruption, intoxication and the like, but 
not collateral matters.640

This definition is consistent with the few Tennessee decisions on point.641 The Tennessee Supreme Court 
characterized the test of collateralness as follows:

A collateral fact is one which affords no reasonable inference as to the principal matters in dispute. A 
fact is collateral for purposes of the collateral fact rule if it is relevant only because it contradicts 
something said in court; it is not collateral if it is relevant independent of any contradiction.642

[7] Opinions as Prior Inconsistent Statements

636 State v. Leach, 148 S.W.3d 42, 57 (Tenn. 2004).

637 See, e.g., State v. Rogers, 703 S.W.2d 166 (Tenn. Crim. App. 1985); State v. Hill, 598 S.W.2d 815 (Tenn. Crim. App. 1980); 
Honeycutt v. State, 544 S.W.2d 912 (Tenn. Crim. App. 1976); State v. Leach, 148 S.W.3d 42, 56 (Tenn. 2004) (collateral fact 
rule in Tennessee is viable through Rules 402 and 403).

638 State v. Leach, 148 S.W.3d 42, 56 (Tenn. 2004) (collateral fact rule in Tennessee is viable through Rules 402 and 403).

639 State v. Leach, 148 S.W.3d 42, 56 (Tenn. 2004).

640 4 WEINSTEIN’S FEDERAL EVIDENCE 613-15 (McLaughlin 2d ed. 2000).

641 E.g., State v. Marlow, 665 S.W.2d 410, 412 (Tenn. Crim. App. 1983) (“a collateral fact is one which affords no reasonable 
inference as to the principal matter in dispute”); Saunders v. City & Suburban R.R., 99 Tenn. 130, 41 S.W. 1031 (1897) (test of 
collateralness is: “Would the cross-examining party be entitled to prove this fact as a part of, and as tending to establish his 
case?”).

642 State v. Leach, 148 S.W.3d 42, 56 (Tenn. 2004) (citations omitted).
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Some pre-rules Tennessee decisions held that an opinion in a prior inconsistent statement was not admissible 
because of the opinion rule.643 This rule led to numerous efforts to determine whether the prior statement was a 
fact or an opinion, and to distinguish those cases where it was characterized as an opinion.644

Rule 613(c) eliminates this issue by providing that “a prior statement in opinion form is admissible to impeach 
testimony.” Rule 613(c) makes a great deal of sense. Since a prior inconsistent statement under Tennessee 
law is used to impeach, the most important fact is that the witness made contradictory statements. The content 
of the statements is not necessarily critical. A witness’s prior statement containing a contradictory opinion may 
be just as telling as an earlier pronouncement of a contradictory fact.

Tennessee Law of Evidence
Copyright 2021,  Matthew Bender & Company, Inc., a member of the LexisNexis Group.

End of Document

643 See, e.g., Saunders v. City & Suburban R.R., 99 Tenn. 130, 41 S.W. 1031 (1897). But cf. Holder v. State, 119 Tenn. 178, 104 
S.W. 225 (1907).

644 See, e.g., Holder v. State, 119 Tenn. 178, 104 S.W. 225 (1907).
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1 Tennessee Law of Evidence § 6.14

Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.14 Rule 614. Calling and Interrogation of Witnesses by Court

[1] Text of Rule

Rule 614 Calling and Interrogation of Witnesses by Court

(a) Calling by Court. The court may not call witnesses except in extraordinary circumstances or 
except as provided for court-appointed experts in Rule 706, and all parties are entitled to 
cross-examine witnesses thus called.

(b) Interrogation by Court. The court may interrogate witnesses.

(c) Objections. Objections to the calling of witnesses by the court or to interrogation by it may 
be made at the time or at the next available opportunity when the jury is not present.

Advisory Commission Comment:

Ordinarily the trial judge may question but not call lay witnesses. Rule 706 details procedures 
for calling court-appointed expert witnesses in a bench trial.

In questioning a witness, the judge must avoid “commenting on the evidence” in violation of the 
Tennessee Constitution, Art. VI, Sec. 9.

[2] Witnesses Called as Judge’s Witness

[a] In General

Under the Anglo-American trial process, lawyers for the parties have the responsibility of deciding which 
witnesses to call and what questions to ask. The judge is a neutral participant who generally refrains from 
direct involvement in the presentation of proof, other than to rule on objections by counsel. Nevertheless, in 
some situations a judge may feel that justice cannot be served unless a particular witness testifies, yet 
neither party has called that witness.

[b] Practical Difficulties When Judge Calls Witness

If the judge does call this witness, the trier of fact will have the benefit of the testimony, but the judge may 
have created significant difficulties for the parties, the jury, and even the judge.
Counsel. One or both parties may be dissatisfied because they did not want the testimony presented and 
because they are unsure how to question the judge’s witness. Since the jury may well identify the witness 
with the judge, counsel faces the Hobson’s choice of whether to accept the testimony as given or to attempt 
to discredit the witness and risk alienating both the jury and the judge. If counsel does choose to interrogate 
the judge’s witness, do the rules of direct or cross-examination apply? Are leading questions permissible?
Jury. The jury may also be presented with a dilemma when the judge calls a witness. Since it may be 
obvious that the judge called the witness, the jury may be inclined to give the witness’s testimony extra 
weight. After all, this is not a party’s witness, it is the judge’s witness. Yet this witness may be no more 
credible than any other witness. In some situations, this person may have been viewed as so untrustworthy 
that neither side was willing to risk calling the person to the stand.
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Judge. Finally, the judge may be presented with an awkward situation when he or she calls a witness. If 
neither party wants to interrogate the witness to obtain the witness’s testimony, the judge must conduct 
what amounts to direct examination. Yet this is contrary to the traditional norms of the American trial. In the 
Anglo-American system, the judge ordinarily listens to testimony and reacts to objections; the judge does 
not elicit the testimony. The jury is the trier of fact and determines the weight to be given testimony; the 
judge does not gather or, ordinarily, develop testimony. When the witness is called by the judge, the judge 
must be cautious to avoid giving the jury the impression that the judge believes the witness, endorses the 
witness’s testimony, or wants the jury to give the witness’s testimony special consideration in the jury room.
Severe Limits. These many difficulties have led Tennessee courts, before the Tennessee Rules of 
Evidence were adopted, to conclude that the trial court’s discretion to call witnesses should be carefully 
exercised.645 To some extent, this cautious approach is based on the Tennessee Constitution’s prohibition 
against the judge’s commenting on the evidence.646

[c] Judge Authorized to Call Lay Witness in Extraordinary Circumstances

Rule 614(a) resolves this difficult issue by placing severe limitations on a Tennessee trial judge’s authority 
to call lay witnesses. Rule 706 establishes rules for calling expert witnesses. Under Rule 614(a), a judge 
may not call lay witnesses “except in extraordinary circumstances” or except as authorized for court-
appointed experts.

The term “extraordinary circumstances” is not defined in Rule 614. It does suggest, however, that judges 
should rarely invoke their power to call non-expert witnesses. This authority could be exercised in those 
unusual cases where the trier of fact could not fairly resolve an important issue without hearing the 
testimony of a particular witness. Rule 614(a) should not be read as barring a judge from taking steps to 
ensure a fair resolution of factual disputes.

[d] Judge’s Power Discretionary

Rule 614 clearly states that a judge may call a witness in extraordinary circumstances. This grant of 
authority should be read as discretionary. A judge does not have to call a witness under Rule 614. Pre-rules 
decisions upholding a judge’s refusal to call a witness suggested by a party should still be good law.647

[e] Marked Departure from Federal Evidence Rule

Rule 614(a)’s provision that a judge may call a witness only in extraordinary circumstances differs markedly 
from Rule 614 of the Federal Rules of Evidence. The latter simply states that the court may on its own 
motion or at the suggestion of a party call witnesses. There is no indication in the federal rule that this 
power should be used rarely, although some federal cases have so held.648

645 Seelbach v. State, 572 S.W.2d 267, 271 (Tenn. Crim. App. 1978) (judge’s discretion to call witness should be carefully 
exercised); Montesi v. State, 220 Tenn. 354, 417 S.W.2d 554, 561 (1967) (trial judge’s discretion to call witness in criminal case 
should be carefully and cautiously exercised).

646 Tenn. Const. Art. VI, § 9. See generally State v. Suttles, 767 S.W.2d 403, 405–07 (Tenn. 1989) (trial judge erroneously 
indicated to jury that child witness was believable; “trial judge must be very careful not to give the jury any impression as to his 
feeling or to make any statement which might reflect upon the weight or credibility of evidence or which might sway the jury”). 
State v. Johnson, 401 S.W.3d 1, 19 (Tenn. 2013) (trial judge should call own witnesses with special care and discretion in 
Tennessee where a judge is forbidden to comment on the evidence).

647 See, e.g., Mallicoat v. State, 539 S.W.2d 54 (Tenn. Crim. App. 1976) (court need not call witness so criminal defendant could 
cross-examine the witness). Since under the Tennessee Rules of Evidence a party can impeach its own witness, Rule 607, 
there will be less need for a party to suggest that the court should call a witness who may have to be impeached by that same 
party.

648 See, e.g., United States v. Marzano, 149 F.2d 923 (2d Cir. 1945).
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[f] Recalling Witness

In unusual cases, the judge may believe that a witness should be recalled after the witness was dismissed. 
In State v. Brock,649 the defendant was convicted of statutory rape and other charges. After the defendant 
testified and the defense rested, the court noted that no one had proven the defendant’s age, a necessary 
element in statutory rape. Accordingly, the court on its own motion recalled the defendant and asked him 
his age. The Tennessee Court of Criminal Appeals reversed the subsequent conviction for statutory rape 
on the theory that the trial judge abused his discretion in sua sponte reopening the proof after the defense 
rested. The appellate court noted that a trial court should call and examine a witness only when necessary 
to avoid a miscarriage of justice. The Court of Criminal Appeals further noted that the trial judge should 
examine witnesses only in rare instances and only then by a few questions needed to clear up the situation. 
The court did not refer to Rule 614 or any other part of the Tennessee Rules of Evidence and did not 
require proof of unfair prejudice.

It is submitted that this decision may merit further attention in subsequent cases. Since the accused could 
point to no unfair prejudice, other than the fact that the prosecution was able to clear up an oversight, the 
trial court’s decision to reopen proof by recalling a witness who was in the courtroom and asking that 
witness one question should not be viewed as an abuse of discretion. Surely, it did not create an unjust 
situation since it furthered the search for truth without compromising or even risking any party’s rights. The 
defendant had a full opportunity to cross-examine the recalled witness, had long known that the victim-
witness’s age was a significant issue, and surely would have been permitted to offer additional proof on this 
issue had he requested it. Brock itself established an appropriate standard by noting that “[a] trial court 
should exercise his right to call and examine a witness with great care, and should do so only when it may 
be necessary to avoid a miscarriage of justice.”650

[g] Cross-examination Permissible by Both Parties

In those unusual situations where a Tennessee trial judge calls a witness, Rule 614(a) gives all parties the 
right to cross-examine the judge’s witness. Leading questions can be used. Rule 614 is silent on who would 
conduct the direct examination of the witness, but the judge, by necessity, would have to do so if neither 
party was interested in conducting the direct examination.

In the leading pre-rules case, Montesi v. State,651 the Tennessee Supreme Court said that when a witness 
is called by the judge rather than by a party, the judge should personally conduct the direct examination of 
the witness or should see that one of the parties does so before the witness is cross-examined by the 
parties. The Montesi court held that the witness should be given the opportunity to testify on direct 
examination before facing the rigors of cross-examination. If the judge’s witness is not accorded a direct 
examination but is subjected only to cross-examination by both parties, however, the error is not reversible 
unless prejudice is shown.652

[h] Jury Instructions

It is possible that the jury will give the judge’s witness’s testimony extra weight because the jury may think 
the judge has vouched for the witness’s credibility. Counsel may want to minimize this risk by asking that 

649 940 S.W.2d 577 (Tenn. Crim. App. 1996).

650 Id. at 581.

651 220 Tenn. 354, 417 S.W.2d 554 (1967). See also Seelbach v. State, 572 S.W.2d 267 (Tenn. Crim. App. 1978).

652 See Seelbach v. State, 572 S.W.2d 267 (Tenn. Crim. App. 1978).

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-3TW0-003F-92N6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-3TW0-003F-92N6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-4550-003V-D400-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-5FK0-003V-D2M9-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-5FK0-003V-D2M9-00000-00&context=1530671


Page 4 of 7

1 Tennessee Law of Evidence § 6.14

Charlena Fuqua

the jury be instructed to give no special weight to a witness’s testimony simply because the witness was 
called by the judge rather than by a party.

[3] Witnesses Interrogated by Judge

[a] In General

Irrespective of whether a witness is called by a party or the judge, the judge may want to question the 
witness. Perhaps the judge did not understand or hear the testimony, or perhaps counsel is inept or 
purposeful in obtaining confusing or incomplete testimony. While Rule 614(a) places severe limits on the 
judge’s capacity to call a witness, it places no such limits on a judge’s capacity to interrogate a witness.

[b] Judge Authorized to Interrogate Witness

Rule 614(b), following virtually identical language in Federal Rule 614(b),653 simply provides that “the court 
may interrogate witnesses.” Unlike Rule 614(a) which permits the judge to call a witness only in 
extraordinary circumstances, Rule 614(b) contains no restrictions on the judge’s interrogation of a witness. 
The judge may intervene during any portion of the interrogation by counsel. Apparently the judge may ask 
one or a series of questions.

[c] Parameters of Judge’s Interrogation of Witness

Despite the apparent unlimited scope of Rule 614(b)’s endorsement of judicial interrogation of witnesses, 
pre-rules Tennessee cases suggested that the judge should not freely intervene in the proof process. Since 
these authorities are based on the concept of facilitating a fair trial, it is likely that these precedents will be 
followed under the Tennessee Rules of Evidence.
Clarify or Speed Up Trial. Tennessee law clearly recognizes a court’s power to ask questions of witnesses 
in order to clarify654 or speed up655 the testimony. Federal authorities have noted that more active judicial 
involvement may also be appropriate in complex cases,656 or when an attorney is ill-prepared, 
obstreperous, or too poorly skilled to avoid muddling the issues.657 It has even been held that the trial judge 
has a duty to intervene and ask questions in order to clarify the witness’s testimony where there was a 
possibility the jury would misunderstand it.658

Unrepresented Party. Courts have also approved more active interrogation by the trial judge in cases 
involving lay parties unrepresented by counsel.659 This principle is especially appropriate when one of the 

653 See FED R. EVID. 614(B) (“[t]he court may interrogate witnesses, whether called by itself or by a party”).

654 See, e.g., State v. Hardin, 691 S.W.2d 578 (Tenn. Crim. App. 1985); Nix v. State, 1 Tenn. Crim. App. 517, 446 S.W.2d 266 
(1969); State v. Hargroves, 104 Tenn. 112, 56 S.W. 857 (1900) (trial judge permitted to ask questions to make clear what has 
already been proven and to give defendant opportunity to explain; judge did not give jury his impressions of the case); State ex 
rel. Commissioner v. Crenshaw, 828 S.W.2d 397, 403 (Tenn. Ct. App. 1991) (trial judge may have duty to ask questions to 
clarify issues for jury); State v. Schiefelbein, 230 S.W.3d 88, 118 (Tenn. Crim. App. 2007) (so long as inquiry is impartial, court 
may ask questions to clarify a point).

655 See, e.g., State v. Hunt, 665 S.W.2d 751 (Tenn. Crim. App. 1984) (court permitted to ask questions that would speed up and 
clarify testimony).

656 See United States v. Henry, 136 F.3d 12 (1st Cir. 1998).

657 See United States v. Slone, 833 F.2d 595 (6th Cir. 1987).

658 See, e.g., United States v. Martin, 189 F.3d 547 (7th Cir. 1999) (judge’s questions in bank robbery case helped clarify for the 
jury the defendant’s financial condition, which was relevant on motive to rob).
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parties is not represented by counsel and is being unfairly disadvantaged by the superior skills of the lawyer 
for the opposing party.660 A judge may take a more active role when the witness is difficult or confused and 
counsel does not elicit the necessary testimony.661 Judges are also given more leeway to interrogate 
witnesses in cases tried without a jury.662

Eliminate Omissions in Testimony. A number of Tennessee cases have also held that the judge can 
interrogate witnesses to eliminate omissions in testimony,663 but there is authority for the proposition that 
the court should not fill in missing links in testimony.664 The better view is expressed eloquently in Hill v. 
State:665

If … the trial judge were to show by his active interference in the conduct of the cause that he was not 
the impartial arbiter he should be, there can be no doubt that it would be our duty to correct his error. 
But a judge is not a mere figure-head, and “… may very properly ask questions of witnesses”[citation 
omitted]. And certainly it has never been held to be error for a trial judge, by a pertinent question, to 
elicit a fact overlooked by counsel which would tend to protect the innocent or prevent the escape of 
the guilty.666

Limits on Judge’s Questioning of Witness. Although the judge is clearly permitted to question a witness 
under Tennessee case law, the judge should neither take over the case nor show prejudice for either 
side.667 Tennessee cases hold that a judge can ask questions occasionally,668 but must avoid commenting 

659 See, e.g., Cranberg v. Consumer Union, 756 F.2d 382, 392 (5th Cir. 1985) (judge may have to be more active in case 
involving pro se litigant).

660 Id.

661 See, e.g., United States v. Slone, 833 F.2d 595, 597 (6th Cir. 1987).

662 See Cranberg v. Consumer Union, 756 F.2d 382 (5th Cir. 1985).

663 See, e.g., State v. Howell, 698 S.W.2d 84, 87 (Tenn. Crim. App. 1985) (judge may ask questions now and then to clear up 
obscure points and to supply omissions); State v. Schiefelbein, 230 S.W.3d 88, 118 (Tenn. Crim. App. 2007) (so long as 
inquiry is impartial, court may ask questions to supply any omission).

664 McDonald v. State, 89 Tenn. 161, 164, 14 S.W. 487 (1890).

665 73 Tenn. 725 (1879).

666 Id. at 731.

667 See, e.g., State ex rel. Commissioner v. Crenshaw, 828 S.W.2d 397, 403 (Tenn. Ct. App. 1991):

A judge may have a duty to ask questions in order to clarify issues for the jury but exercise of this jurisprudential tool must 
be tempered by prudence. Before a jury, a trial judge’s comments should be cautious and circumspect. The extent to which 
the judge may make comments and remarks during a trial before a jury is governed by the fundamental principle that a 
judge should say or do nothing to prejudice the rights of the parties. 

Cf. McDonald v. State, 89 Tenn. 161, 14 S.W. 487 (1890) (trial judge can question witness but should not do so in way that 
indicates to jury any impression of weight or importance his mind attaches to the testimony and judge should not make effort to 
supply missing link in testimony).

For federal cases holding the judge questioned witnesses in a manner that may have improperly led the jury to believe the judge 
favored one side, see United States v. Melendez-Rivas, 566 F.3d 41 (1st Cir. 2009) (judge’s questioning of defendant resulted in 
serious prejudice requiring a new trial); United States v. Morgan, 376 F.3d 1002 (9th Cir. 2004) (judge “at some length” 
questioned defendant and suggested own view of credibility); United States v. Saenz, 134 F.3d 697 (5th Cir. 1998) (judge’s 
interrogation of main prosecution witness and of defendant); United States v. Tilghman, 134 F.3d 414 (D.C. Cir. 1998) (repeated 
questions of defendant).
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on the evidence in violation of the Tennessee Constitution.669 The rationale for this rule is to avoid giving 
the jury any impression as to the judge’s feelings about the case or the weight or credibility of evidence in 
order to avoid having the judge sway the jury.670 A new trial will be granted if the court’s questions or 
demeanor indicate that a criminal accused has been prejudiced by the judge’s behavior.671

This principle is illustrated in Parker v. State,672 a criminal case in which the trial judge personally did most 
of the cross-examination of the defendant. The judge even interrupted defense counsel’s redirect exam to 
launch another cross-examination of the accused. The Tennessee Supreme Court reversed the conviction, 
and held:

While it is true that the judge may ask questions now and then for the purpose of clearing up points 
that seem obscure, and supplying omissions which the interests of justice demand, it is not proper that 
he conduct an extended examination of any witness, and particularly a prisoner on trial for his liberty or 
his life … . It is essential that trials shall be managed fairly, and that trial judges shall not only be just to 
both sides, but that they shall observe in their demeanor an even tenor, so that an impartial state of 
mind may be apparent to all concerned.673

[4] Objections to Judge’s Calling or Interrogating Witnesses

Because of the sensitive issues presented when a judge calls or interrogates a witness, Rule 614(c) gives 
counsel significant leeway in objecting to either practice. Rule 614(c) states that a party objecting to the judge’s 
decision to call or interrogate a witness may object at the time of the judge’s action or at the next available 
opportunity when the jury is not present. A failure to make the proper objection may constitute a waiver of the 
issue.674

The purpose of this rule is to avoid letting the jury hear complaints about the judge’s actions. The jury could 
perceive that the lawyer making the objection was challenging the judge’s integrity or competence and could 
react negatively to the lawyer. Moreover, in response to counsel’s objection, the judge could indicate a belief in 
the witness’s credibility, the importance of the testimony, or even the judge’s evaluation of certain facts. If 
counsel wants to avoid the risk that the jury will be unfairly influenced when counsel objects to the judge’s 
actions, Rule 614 lets counsel wait until the jury is absent to raise the objection. In other words, Rule 614(c) 
eliminates the contemporaneous objection675 rule for these two types of objections.

668 See State v. Howell, 698 S.W.2d 84, 87 (Tenn. Crim. App. 1985) (trial judge can ask questions “now and then”). See also 
State v. Falcon, 2016 Tenn. Crim. App. LEXIS 608 (Tenn. Crim. App. 2016) (trial court’s single question to defendant did not rise 
to the level of plain error because the question posed by the trial court, which it characterized as a clarifying question, did not 
breach a clear and unequivocal rule of law; the trial court’s question also did not have any impact on defendant’s credibility); 
State v. Bowen, 2016 Tenn. Crim. App. LEXIS 859 (Tenn. Crim. App. 2016) (trial court did not err by questioning the latent print 
examiner regarding the number of identifying points necessary to find a fingerprint match, because the questions were designed 
to clarify his testimony).

669 Tenn. Const. VI, § 9. See Tenn. R. Evid. 614, Advisory Commission Comment.

670 State v. Schiefelbein, 230 S.W.3d 88, 117 (Tenn. Crim. App. 2007).

671 See, e.g., State v. Hardin, 691 S.W.2d 578 (Tenn. Crim. App. 1985); State v. Milton, 673 S.W.2d 555 (Tenn. Crim. App. 1984) 
(judge closely questioned criminal defendant in probation revocation, but did not indicate judge was biased or not impartial); 
Collins v. State, 220 Tenn. 275, 416 S.W.2d 766, 767 (1967) (trial judge’s rigid cross-examination of defendant, including 
questions “asked in a manner most hostile to the defendant,” required reversal).

672 132 Tenn. 327, 178 S.W. 438 (1915).

673 Parker v. State, 132 Tenn. 327, 329, 178 S.W. 438 (1915).

674 See, e.g., State v. Schiefelbein, 230 S.W.3d 88, 118 (Tenn. Crim. App. 2007).

675 See Tenn. R. Evid. 103(a)(1).
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It must be stressed that ordinarily Rule 614(c) affects only the timing of an objection, it does not eliminate the 
need to make an objection in order to preserve the issue for appellate review. If counsel fails to object at all676 
or to object by the next available opportunity,677 the issue is often deemed waived. However, in exceptional 
circumstances appellate courts will use their authority to consider plain error, Rule 103(d), and reverse, despite 
counsel’s failure to object during trial. These unusual cases involve a judge’s comments that were so 
inappropriate that they denied a party a fair trial.678

Tennessee Law of Evidence
Copyright 2021,  Matthew Bender & Company, Inc., a member of the LexisNexis Group.

End of Document

676 See United States v. Kwiat, 817 F.2d 440 (7th Cir. 1987) (Rule 614 does not excuse failure to object); United States v. Vega, 
589 F.2d 1147 (2d Cir. 1978) (fear of antagonizing judge does not excuse failure to make timely objection to judge’s questions).

677 See United States v. Billups, 692 F.2d 320 (4th Cir. 1982), cert. denied, 464 U.S. 820 (1983).

678 See Stillman v. Norfolk & W. Ry., 811 F.2d 834 (4th Cir. 1987); Miley v. Delta Marine Drilling Co., 473 F.2d 856 (5th Cir.), 
cert. denied, 414 U.S. 871 (1973).
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1 Tennessee Law of Evidence § 6.15

Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.15 Rule 615. Exclusion of Witnesses

[1] Text of Rule

Rule 615 Exclusion of Witnesses

At the request of a party the court shall order witnesses, including rebuttal witnesses, 
excluded at trial or other adjudicatory hearing. In the court’s discretion, the requested 
sequestration may be effective before voir dire, but in any event shall be effective before 
opening statements. The court shall order all persons not to disclose by any means to 
excluded witnesses any live trial testimony or exhibits created in the courtroom by a 
witness. This rule does not authorize exclusion of (1) a party who is a natural person, or (2) 
a person designated by counsel for a party that is not a natural person, or (3) a person 
whose presence is shown by a party to be essential to the presentation of the party’s cause. 
This rule does not forbid testimony of a witness called at the rebuttal stage of a hearing if, in 
the court’s discretion, counsel is genuinely surprised and demonstrates a need for rebuttal 
testimony from an unsequestered witness.

Advisory Commission Comment:

The Commission took a realistic view of the sequestration rule. If “The Rule” is to be 
meaningful, witnesses should not only be instructed to refrain from discussing their courtroom 
testimony, but lawyers and others should be instructed not to transmit what witnesses say in 
court. Note that rebuttal witnesses are covered by the proposal, contrary to current Tennessee 
practice.

This rule does not prohibit a witness from reviewing depositions of other witnesses before 
testifying.

Under subsection (3) in the final sentence, the court has discretion to allow a witness to remain 
in the courtroom or even at counsel table if the witness’s presence is “essential to the 
presentation of the party’s cause.” Such a witness might be an expert witness a lawyer needs to 
help the lawyer understand opposing testimony. Also, an expert witness who is to learn facts 
only through hearing testimony in court could be allowed to sit in the courtroom under this 
subsection. See Rule 703.

If a witness inadvertently and unintentionally hears some trial testimony, the sense of the rule 
would permit the judge to allow the witness to testify if fair under the circumstances.

Under Rule 101, the Evidence Rules apply to rulings in “trial courts.” Strictly speaking, Rule 615 
is intended to apply only to sequestration of witnesses at trial. A lawyer who wishes to exclude 
nonparties from oral depositions must resort to T. R. CIV. P. 26.03(5), allowing on motion a 
protective order “that discovery be conducted with no one present except persons designated 
by the court.”

1997 Advisory Commission Comment:
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The amended rule contains three changes. One gives the court discretion to delay 
sequestration until after voir dire, perhaps because of a need to ask prospective jurors whether 
they know the witnesses.

The second change modifies the second category of persons not sequestered. A “party that is 
not a natural person” includes, among other entities, a corporation and the State of Tennessee. 
Consequently, the prosecuting attorney could designate a crime victim, a relative of the crime 
victim, or an investigating officer. Like category (1), category (2) is a matter of right. Category 
(3), in contrast, is a matter of judicial discretion.

The third change is addition of a sentence at the end of the rule to give the court authority to 
make an exception for rebuttal witnesses. Such an exception requires, however, a dual showing 
of genuine surprise and demonstrable need.

Note that the rule prohibits disclosure of live testimony “by any means.” A lawyer may mention 
subject matter to a witness not yet called, even though the subject matter has been raised by 
evidence. Care must be taken, however, to avoid implying to the potential witness what an 
earlier witness said from the stand.

2004 Advisory Commission Comment:

Expert witnesses generally should be considered “essential persons” and therefore should not 
be sequestered. In State v. Bane, 57 S.W.3d 411, 423 (Tenn. 2001), the Court stated: “[W]e 
believe that the dangers Rule 615 is intended to prevent generally do not arise with regard to 
expert witnesses in any proceeding.”

[2] Policy Basis for “The Rule”

Since ancient times the legal system has been concerned that a witness’s testimony would be affected if the 
witness heard the testimony of prior witnesses.679 To prevent this from happening, the Anglo-American court 
system adopted a practice, now colloquially referred to as “The Rule” and contained in Rule 615 of the 
Tennessee Rules of Evidence, in which most witnesses are sequestered before, and sometimes after, their 
testimony. In general terms, “the underlying purpose of sequestering witnesses is to preserve the credibility of 
their testimony in its pre-trial condition.680

According to the Tennessee Supreme Court, this rule has several functions:

Since probably the beginning of time in the trial of cases witnesses have been sequestered by order of the 
court on motion of counsel on either side … . Obviously this rule, or expedient, is designed to detect 
falsehood as well as to prevent any witness from coloring his, or her, testimony either purposely or through 
influence by talking to other witnesses and hearing them talk.681

The United States Supreme Court expressed the policy basis similarly:

The aim of imposing “the rule on witnesses,” as the practice of sequestering witnesses is sometimes 
called, is twofold. It exercises a restraint on witnesses “tailoring” their testimony to that of earlier witnesses; 
and it aids in detecting testimony that is less than candid … . Sequestering a witness over a recess called 
before testimony is completed serves a third purpose as well—preventing improper attempts to influence 
the testimony in light of the testimony already given.682

679 See generally State v. Jordan, 325 S.W.3d 1, 39 (Tenn. 2010) (tracing sequestration rule to various Biblical and ancient 
sources, including the “beginning of time” in the trial of cases).

680 State v. Jordan, 325 S.W.3d 1, 39 (Tenn. 2010).

681 Nance v. State, 210 Tenn. 328, 358 S.W.2d 327, 329 (1962).

682 Geders v. United States, 425 U.S. 80, 87, 96 S.Ct. 1330, 47 L.Ed.2d 592 (1976).
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During this sequestration the witness is kept away from the courtroom so that he or she cannot hear the 
testimony of other witnesses. Often the witness is ordered to stay in or near a room reserved for witnesses and 
supervised by a court officer. Usually the court orders the witnesses to refrain from discussing their testimony 
with other witnesses, who may also be in the witness room during the trial.682.1

[3] Persons Covered by Sequestration Rule: In General

[a] Most Witnesses Covered

Rule 615 applies to most witnesses who testify in Tennessee trial courts.683 Thus Rule 615 applies to all 
varieties of witnesses, including character witnesses and witnesses used solely for impeachment.684 Unless 
a witness is specifically excluded, the witness is subject to Rule 615. As discussed more fully below, 
Tennessee Rule 615 contains three exceptions:685 a party who is a natural person,686 a person designated 
by counsel for a party that is not a natural person,687 and a person whose presence is shown to be 
essential to the presentation of a party’s cause.688

Rebuttal Witnesses. Rule 615 expressly applies to “rebuttal witnesses.” 689 However, the court has 
discretion to allow an individual who was present during the testimony of other witnesses to testify as a 
rebuttal witness if the attorney calling the witness can show, to the court’s satisfaction, both genuine 
surprise and demonstrable need.690

Expert Witnesses. The application of Rule 615 to expert witnesses has been clarified by an amendment to 
the Advisory Commission Comment, specifically noting that expert witnesses generally should be 

682.1 See, e.g., State v. Demps, ___S.W.3d___, 2018 Tenn. Crim. App. LEXIS 156 (Tenn. Crim. App. 2018) (after trial court 
ordered to those present in the courtroom not to visit the witness waiting area or talk to witnesses there, and victim testified 
during cross examination that two individuals visited her while she was in the holding area, but did not discuss any witness’s 
testimony or the trial; appeals court held trial court did not abuse its discretion by denying defendant’s motion for mistrial, since 
he did not establish Rule 615 was violated; defendant had the opportunity to ask the victim whether her testimony changed 
based on her interaction with the two individuals, but failed to do so).

683 Rule 615 does not apply to hearings to determine competency to be executed. Coe v. State, 17 S.W.3d 193, 222 (Tenn. 
2000).

684 Before Rule 615, there was language in some Tennessee decisions to the effect that the sequestration rule did not apply to 
character, contradicting, or impeachment witnesses. See, e.g., State v. Upchurch, 620 S.W.2d 540, 542 (Tenn. Crim. App. 
1980), quoting Joseph Higgins & Arthur Crownover, Jr., Tennessee Procedure in Law Cases § 1195 (1937).

685 Federal Rule 615 adds a fourth: “a person whose presence is authorized by statute.” FED R. EVID. 615(4). This was designed 
to ensure the presence of crime victims authorized by statute to attend a criminal trial).

686 See below § 6.15[4].

687 See below § 6.15[5].

688 See below § 6.15[6].

689 This changes Tennessee law, which gave the court the discretion to apply the sequestration rule to rebuttal witnesses. See, 
e.g., State v. Taylor, 645 S.W.2d 759, 762 (Tenn. Crim. App. 1982) (rule excluding witnesses from courtroom does not apply to 
rebuttal witnesses).

690 Tenn. R. Evid. 615.
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considered “essential persons” and not sequestered.691 The dangers that sequestration are designed to 
prevent do not apply to the same extent with expert witnesses692

[b] Altering Order of Testimony

When a witness is exempted from sequestration under Rule 615 and is permitted to remain in the 
courtroom during the testimony of other witnesses, some Tennessee decisions have held that the witness 
can be required to testify first or at least before witnesses on the same topic so that he or she would not 
have heard other witnesses.693 However, the criminal defendant cannot be required to testify first.694 A 
witness, including a party, who testifies after hearing other testimony may be impeached by a suggestion 
that the witness altered his or her testimony to mesh with that of the previous witnesses.695

[4] Exception: Party Who Is a Natural Person

While Rule 615 applies to most witnesses, it specifically excludes three categories of persons who may remain 
in the courtroom during the testimony of some or all other witnesses. The first exception is “a party who is a 
natural person.” This means that people who are plaintiffs or defendants in civil cases, or defendants in criminal 
cases are not subject to the sequestration rule. They may not be barred from the courtroom, according to Rule 
615.696 The theory behind this exception is the principle that parties should be permitted to hear the testimony in 
the case. Indeed, the constitutional guarantee of due process may be violated if parties are excluded.697 

691 Tenn. R. Evid. 615, 2004 Advisory Commission Comment.

692 State v. Bane, 57 S.W.3d 411, 423 (Tenn. 2001). See below § 6.15[6].

693 See, e.g., State v. Sexton, 724 S.W.2d 371, 374 (Tenn. Crim. App. 1986) (prosecuting detective in homicide case allowed to 
stay in courtroom; better practice would be for this officer to testify first); Mothershed v. State, 578 S.W.2d 96, 100 (Tenn. Crim. 
App. 1978) (if prosecuting police officer remains in courtroom during trial, it is reasonable to require the officer to testify first), 
superseded by statute as stated in State v. Beaty, 2016 Tenn. Crim. App. LEXIS 491 (Tenn. Crim. App. July 8, 2016). In Beaty, 
the court held that Rule 615, as amended in 1997, supplanted the condition from Mothershed that the prosecutor should be 
required to testify first or be sequestered: “We conclude that any opinions issued by our court after 1997 stating that Mothershed 
was not affected by Rule 615 or that the State’s designated representative is required to testify before other witnesses were 
abrogated. … The trial court, however, has broad discretion to decide if and when a witness immune from sequestration should 
be sequestered and, if a witness violated the rule of sequestration, the sanctions that should be imposed.” State v. Beaty, 2016 
Tenn. Crim. App. LEXIS 491, *59 (Tenn. Crim. App. July 8, 2016). See also, State v. Petty, 2017 Tenn. Crim. App. LEXIS 892 
(Oct. 5, 2017) (Rule 615 supplants the prior rule that required that the person designated by the prosecution testify first or be 
sequestered).

In State v. Parrish, 2020 Tenn. Crim. App. LEXIS 346 (Tenn. Crim. App. May 15, 2020), the trial court held that the victim had a 
constitutional right under Tenn. Const. Art. 1, § 35 to remain in the courtroom for the entire trial and this right “trumps” the 
defendant’s right to sequestration of witnesses under Rule 615. Thus, under Rule 615 there is no requirement that a victim 
testify first. On appeal, the defendant argued that the trial court’s ruling violated his constitutional rights to due process and a fair 
trial as well as Rule 615, because the purpose of sequestration was violated by not requiring the victim to testify first, and she 
heard seven witnesses testify before the State called her to testify. The Court of Criminal Appeals did not address defendant’s 
constitutional claims, as it was able to resolve the case on other grounds: (1) the trial court did not abuse its discretion under 
Rule 615, because neither Rule 615 nor any Tennessee precedent interpreting Rule 615 mandates that a designated person 
testify first, and (2) even if error did occur, it was harmless since defendant failed to show prejudice.

694 Brooks v. Tennessee, 406 U.S. 605, 92 S.Ct. 1891, 32 L.Ed.2d 358 (1972) (due process violated by Tennessee statute 
requiring criminal defendant to testify first).

695 See Portuondo v. Agard, 529 U.S. 61, 120 S.Ct. 1119, 146 L.Ed.2d 47 (2000).

696 A now-repealed statute was similar. Tenn. Code Ann. § 24-1-204 (1980), repealed by 1991 Tenn. Pub. Acts 273 (party 
exempt from rule sequestering witnesses).
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However, the party’s presence during the testimony of other witnesses permits counsel for the other party to 
impeach the party by suggesting the party may have tailored his or her testimony to accord with that of other 
witnesses.698

[5] Exception: Designee of Party Not a Natural Person

[a] Person Selected by Counsel

Just as a person who is a party to a lawsuit may remain in the courtroom during the proceedings, Rule 615 
permits a non-natural party to have its designee in the courtroom during the trial. The designated person 
must be selected by counsel for the non-natural party as that party’s designee. A corporation699 or 
government700 which is a party in a lawsuit can have one of its officers or employees sit with counsel during 
the trial to represent the corporation or government and to assist with the trial. That officer or employee can 
testify even though he or she heard the testimony of other witnesses. In a criminal case, the real party is 
the State of Tennessee, and an investigating police officer or other official can be designated to remain in 
the courtroom throughout the trial.701 In a workers’ compensation case, the corporation’s representative 
may remain in the courtroom to assist insurance counsel even though the corporation’s insurance company 
is actually the named defendant.702

This exception is founded on the same principle as the previous exception. If a government or corporation 
is being sued, it is fair to permit that party to have one of its trusted representatives in the courtroom at all 
times to protect the entity’s interests and observe the proceedings.

Until the 1997 amendment to Rule 615, the person designated by a non-natural party to attend a trial or 
adjudicatory proceeding was required to be either an officer or an employee of the party. Under the 
amended rule, any person designated by the non-natural party’s counsel may fill the role of designee.703 
Although the former rule was adequate in many circumstances, the amendment may make a significant 
difference in certain cases. For example, in criminal cases where the state is a party, the prosecutor may 
now designate the victim of the crime or a relative of the victim to sit at counsel table during trial and other 
hearings. Alternatively, an investigating officer might be designated.704 In some circumstances, the 

697 See, e.g., Sparks v. State, 563 S.W.2d 564, 570 (Tenn. Crim. App. 1978) (criminal defendant has constitutional right to be 
present at all stages of trial).

698 See Portuondo v. Agard, 529 U.S. 61, 120 S.Ct. 1119, 146 L.Ed.2d 47 (2000).

699 See, e.g., Chamberlain v. Aetna Life & Cas. Ins. Co., 593 S.W.2d 661 (Tenn. 1980) (corporate party entitled to have 
representative in courtroom during trial, even though corporation was not a named defendant but corporation’s insurer was 
named defendant; in workers’ compensation case the compensation carrier and the insured employer, here the corporation, are 
considered to be the same person); Lenoir Car Co. v. Smith, 100 Tenn. 127, 42 S.W. 879 (1897) (officer of corporation entitled 
to remain in courtroom when corporation is party).

700 United States v. Spina, 654 F. Supp. 94 (S.D. Fla. 1987).

701 See, e.g., State v. Beaty, 2016 Tenn. Crim. App. LEXIS 842 (Tenn. Crim. App. 2016) (the state had the right to designate a 
detective, as an investigating officer, exempt from sequestration; he was allowed to remain in the courtroom during the testimony 
of other witnesses, unless there was a compelling reason for the trial court to exclude him under Rule 615); State v. Wingard, 
891 S.W.2d 628 (Tenn. Crim. App. 1994) (prison warden can remain in courtroom during escape trial); State v. Sexton, 724 
S.W.2d 371 (Tenn. Crim. App. 1986) (police detective allowed to remain in courtroom during homicide trial); State v. Gonzales, 
638 S.W.2d 841 (Tenn. Crim. App. 1982) (primary investigating police officer permitted to remain in courtroom during trial). But 
see Sparks v. State, 563 S.W.2d 564, 570 (Tenn. Crim. App. 1978) (for trial based on presentment, court can exclude all law 
enforcement personnel; only person court cannot exclude is the defendant; pre-rules decision).

702 Chamberlain v. Aetna Life & Cas. Ins. Co., 593 S.W.2d 661 (Tenn. 1980).

703 Tenn. R. Evid. 615.
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investigating officer might not be an employee of the State of Tennessee and thus would have been subject 
to sequestration under the prior version of Rule 615. In either scenario, the prosecuting attorney is now 
given the option of having the benefit of input from an individual who has great personal knowledge of the 
facts at issue.

In civil cases involving non-natural parties, it is possible to envision circumstances in which the amendment 
will allow a person with significant factual knowledge to be present who would formerly have been excluded 
during the testimony of others because the person is not an officer or employee of a party. For example, the 
founder of a party that is a corporation or limited liability company who has retired and transferred 
management to others would no longer fit the definition of officer or employee, even if he or she owns a 
controlling interest in the company. The company could have its attorney designate this individual as its 
designee to attend trial and hearings.

[b] Crime Victim

The interplay between Rule 615 and the Victim’s Rights Amendment to Article I, Section 35, of the 
Tennessee Constitution705 needs clarification concerning the amendment’s impact on Rule 615.705.1 This 
amendment gives the crime victim an absolute right to be present at all criminal proceedings where the 
defendant has a right to be present, and the right to be heard, when relevant. A statute implementing this 
amendment provides compensation to certain crime victims for travel expenses to and from trial and other 

704 Tenn. R. Evid. 615, 1997 Advisory Commission Comment (prosecutor may designate victim, relative of victim, or investigating 
officer). See also State v. Jordan, 325 S.W.3d 1, 40 (Tenn. 2010) (in criminal case, prosecuting attorney may designate a crime 
victim, a victim’s relative, or an investigating officer).

705 Tenn. Const. Art. I, § 35 (victim has “right to be present at all proceedings where the defendant has the right to be present”).

705.1 Davis v. State, 2018 Tenn. Crim. App. LEXIS 562 (Tenn. Crim. App. 2018) (citing Neil P. Cohen, Sarah Y. Sheppeard & 
Donald F. Paine, Tennessee Law of Evidence, § 6.15[5] (6th ed. 2011)) (where natural mother testified after being present 
throughout trial, and defendant appealed conviction claiming ineffective assistance of counsel based upon counsel’s failure to 
object to mother’s testimony under Rule 615; since the mother was a “victim” pursuant to Tenn. Code Ann. § 40-38-302(3)-
(4)(A)(iii)(a), she had a right under the Tennessee Constitution to be at any proceeding that the defendant had a right to be 
present at; moreover, although Tenn. R. Evid. 615 calls for the sequestration of all witnesses, “the precise interplay between that 
rule and Article 1, Section 35 of the Tennessee Constitution has yet to be clarified by our courts”; under such circumstances, 
counsel’s failure to object did not constitute ineffective assistance); State v. Lee, 2016 Tenn. Crim. App. LEXIS 882 (Tenn. Crim. 
App. 2016) (the determination of whether Article I, Section 35 of the Tennessee Constitution supersedes the rule of 
sequestration as it relates to the victims of crime is unsettled).

State v. Parrish, 2020 Tenn. Crim. App. LEXIS 346 (Tenn. Crim. App. May 15, 2020) illustrates the potential conflict that arises 
when the victim’s rights under the Tennessee Constitution and Rule 615 collide. In Parrish, the victim remained in the courtroom 
during the other witnesses’ testimony after the trial court denied the defendant’s request that the victim be sequestered in accord 
with Rule 615 until she was called to testify. The trial court ruled that a victim’s constitutional right to be present throughout trial 
under Tenn. Const. Art. 1, § 35 “trumps” the sequestration requirements of Rule 615, and since the victim was a designated 
person under Rule 615 she was exempt from sequestration entirely. On appeal, the defendant argued that the trial court violated 
the rule of sequestration under Rule 615 by not requiring the State to call the victim as its first witness, depriving him of his 
constitutional rights to a fair trial and due process. Because the trial court’s decision violated his fundamental constitutional due 
process rights, the defendant also argued that prejudice should be presumed. The Criminal Appeals court denied defendant’s 
claims, holding (1) it is not the province of the Tennessee Court of Criminal Appeals to adopt a constitutional “right to 
sequestration” of witnesses in the absence of the Tennessee Supreme Court or U.S. Supreme Court recognizing such a right, 
and courts generally do not decide constitutional issues if the case may be properly resolved on nonconstitutional grounds; (2) 
although Court of Criminal Appeals decisions are divided on whether a victim must testify first in order to satisfy the rule of 
sequestration embodied in Rule 615, more recent decisions have held that Rule 615 does not require the State to call a victim 
first when the victim is a designated person exempt from sequestration; and (3) even if the trial court were found to have erred in 
its decision not to grant a mistrial, the defendant failed to establish any prejudice resulting from the victim’s presence in the 
courtroom. Id.
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related proceedings.706 Under Rule 615, the decision to designate the victim706.1 as the government’s 
representative to attend the entire trial is left up to the prosecutor, who is forced to choose between the 
victim and others with information, such as the lead investigator.

A possible interpretation of the interaction between these two provisions allows the state to designate the 
investigator or other knowledgeable person to sit at counsel table pursuant to Rule 615, even if the victim 
asserts his or her constitutional right to attend the entire trial. The investigator would assist the prosecutor 
during in-trial conferences at counsel table. The victim could attend the trial by sitting with the general 
public or in some other appropriate place rather than at counsel table. Although defense counsel might 
argue that the state essentially has two designees under this scenario, it must be noted that the 
constitutional amendment does not give the victim the right to sit at counsel table or to assist in the 
prosecution, and the victim would not have to be situated in the court room to be of assistance to the 
prosecution. Moreover, it is unlikely that the Victim’s Rights Amendment was designed to make it more 
difficult for the prosecution to obtain a conviction by depriving the prosecutor of the in-trial assistance of the 
lead police investigator. Of course, the prosecutor could designate the victim as the prosecution’s designee 
under Rule 615 and seat the victim at counsel table. Alternatively, the judge could allow both the victim and 
another person, such as the investigator, at the prosecution table. The amendment gives the legislature 
power to enact procedural laws to clarify questions such as this.707

[6] Exception: Essential Person

Rule 615 also permits someone to remain in the courtroom if the person’s “presence is shown by a party to be 
essential to the presentation of the party’s cause.” This flexible exception is applied on a case-by-case basis, 
and depends on the particular facts for its scope. While ordinarily only one person is deemed an “essential 
person” under Rule 615, there are situations where more than one person may be so designated.708

The term essential person is not defined in Rule 615. A federal court sensibly defined it as follows:

What must be shown is that a witness has such specialized expertise or intimate knowledge of the facts of 
the case that a party’s attorney could not effectively function without the presence and aid of the witness or 
that the witness would be unable to present essential testimony without hearing the trial testimony of other 
witnesses.709

One example, cited in the Advisory Commission’s Comments to Tennessee Rule 615, is an expert witness 
needed by a lawyer to help understand opposing testimony.710 An illustration would be a structural engineer 

706 Tenn. Code Ann. § 40-38-103(a)(4) (2010).

706.1 An explicit request to designate under Rule 615 is not necessarily required; the State may implicitly designate. See, e.g., 
State v. Sandifer, 2010 Tenn. Crim. App. LEXIS 1075 (Tenn. Crim. App. Dec. 21, 2010) (since the prosecutor argued that crime 
victims may not be excluded from the courtroom under Rule 615 during a motion in limine, the argument was “tantamount to 
designating” them as the State’s representatives); State v. Parrish, 2020 Tenn. Crim. App. LEXIS 346 (Tenn. Crim. App. May 15, 
2020) (although the record failed to indicate that the prosecutor explicitly designated the victim as the State’s representative, the 
State argued during the jury-out hearing that “the victim had a constitutional right to be here”, and this effectively constituted a 
designation under Rule 615).

707 Id.

708 See, e.g., United States v. Green, 293 F.3d 886 (5th Cir. 2002) (three investigators were “essential persons” because drug 
case was complex, geographically broad, involved many witnesses, and different law enforcement agencies).

709 Oliver B. Cannon & Son v. Fidelity & Cas. Co., 519 F. Supp. 668, 678 (D. Del. 1981).

710 Tenn. R. Evid. 615 Advisory Commission Comment. See also Palmer v. State, 108 S.W.3d 887, 898 (Tenn. Crim. App. 2002) 
(in postconviction relief case based on alleged ineffective assistance of counsel, trial counsel is “essential person” for 
prosecution and need not be excluded by Rule 615 from the courtroom during testimony of other witnesses; trial counsel was 
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needed to assist a defense lawyer in comprehending—and cross-examining and objecting to—the technical 
testimony of plaintiff’s structural engineer expert witnesses. This expert would be entitled to remain in the 
courtroom during the testimony of those other witnesses whose testimony the lawyer cannot understand 
without expert assistance.

Another cited example is an expert who is to base testimony on the facts learned from the testimony of other 
witnesses, pursuant to Rule 703. An expert could remain in the courtroom during the testimony of fact 
witnesses if the expert is to base her testimony on that of the fact witnesses.711

Indeed, there is language in State v. Bane712 that the rules concerning sequestration of experts are far more 
relaxed than for other categories of witnesses. In Bane the capital defendant wanted his expert witness, a 
pathologist, to be exempted from Rule 615’s sequestration requirement. The Tennessee Supreme Court held 
that the trial court should have permitted the defense pathologist to remain in the courtroom during the 
testimony of the state’s own pathologist.713 In reaching this conclusion, the Court stated:

[W]e believe that the dangers Rule 615 is intended to prevent generally do not arise with regard to expert 
witnesses in any proceeding. In fact, the rules of evidence provide that an expert witness may testify and 
base an opinion on evidence or other facts made known to the expert at or before a hearing and the facts 
need not be admissible at trial … . Moreover, an expert witness often may need to hear the substance of 
the testimony of other witnesses in order to formulate an opinion or respond to the opinions of other expert 
witnesses. In short, allowing an expert witness to remain in the courtroom as an “essential person” 
generally does not create the risk that the expert will alter or change factual testimony based on what is 
heard in the courtroom.714

As a result of Bane, the Advisory Commission Comment to Rule 615 was amended to clarify that, generally, 
expert witnesses should be permitted to remain in court as “essential persons.”715

Trial courts are accorded considerable discretion in determining who is an essential person under Rule 615.715.1 
However, since counsel, not the judge, is intimately familiar with the theories and proof to be used in the case, 
the court should be hesitant to second guess counsel’s assessment of a witness’s role and importance. In a 
federal case involving the identical words in Federal Rule 615, the Sixth Circuit said:

[W]here a fair showing has been made that the expert witness is in fact required for the management of the 
case, and this is made clear to the trial court, we believe that the trial court is bound to accept any 
reasonable, substantiated representation to this effect by counsel.716

familiar with the file and would be of great help to the prosecution in understanding the issues if permitted to hear the testimony 
of other witnesses).

711 See Gilliland v. State, 187 Tenn. 592, 216 S.W.2d 323 (1948) (expert witness allowed to remain in courtroom during 
testimony of other witness and then permitted to base his testimony on facts stated by prior witness). See also State v. Jordan, 
325 S.W.3d 1, 40 (Tenn. 2010).

712 57 S.W.3d 411, 423 (Tenn. 2001).

713 It is unclear from the Bane decision whether the defendant sought to have the defense pathologist remain in the court room 
during testimony other than that of the state’s pathologist.

714 State v. Bane, 57 S.W.3d 411, 423 (Tenn. 2001).

715 Tenn. R. Evid. 615, 2004 Advisory Commission Comment.

715.1 State v. Beaty, 2016 Tenn. Crim. App. LEXIS 842 (Tenn. Crim. App. 2016) (if a person is immune from sequestration, then 
that person may remain in the courtroom during the testimony of other witnesses, unless in the exercise of its discretion, the trial 
court determines that the witness should be excluded to protect the goals of Rule 615).

716 Morvant v. Construction Aggregates Corp., 570 F.2d 626, 630 (6th Cir.), cert. denied, 439 U.S. 801 (1978).
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It should be noted, however, that the party claiming that a witness is “essential” and thus entitled to remain in 
the courtroom has the burden of convincing the court of the witness’s status.717 With an expert witness, the 
threshold for meeting this burden is clearly low.

[7] Procedures: Request to Invoke Rule

[a] Exclusion Mandatory on Request

Rule 615 and the sequestration of witnesses rule are not self-executing. Under Rule 615 the sequestration 
procedures are triggered “at the request of a party.” If no request is made, sequestration may be deemed to 
have been waived. It should be noted that either party can invoke Rule 615. Since agreement among the 
parties is not necessary, the sequestration rule will be applied if only one party wants it and all other parties 
choose to waive it.

Once counsel requests the rule be invoked, the trial court must so order.718 Rule 615 clearly states that the 
court “shall” order witnesses excluded if requested by counsel and no exception to exclusion applies. 
Absent a request by counsel, the court has traditionally been permitted on its own to exclude witnesses 
from the courtroom.

[b] Timing of Request

Rule 615 states that the sequestration rule is triggered by a request, but does not indicate when the request 
should be made. Counsel can ask that the rule be invoked at any time.719 But if counsel wants witnesses 
excluded from the early stages of the proceedings, he or she should make an early request, perhaps before 
the jury selection process begins.

[8] When In-Trial Sequestration Required

According to Rule 615, the sequestration rule is applicable “at trial or other adjudicatory hearing.” These terms 
raise a number of questions about when Rule 615 applies.

Voir Dire. Since a witness’s testimony may be summarized in early phases of the proceeding, Rule 615 
specifically deals with voir dire and opening statements.720 If “the Rule” is requested prior to voir dire, its 
implementation at this point in the proceedings is discretionary and the court may delay exclusion of the 
witnesses until the jury has been selected in order to determine whether prospective jurors know the 
witnesses.721

Opening Statements. If any counsel so requests prior to opening statements, Rule 615 requires the exclusion of 
witnesses before opening statements are given.722 This means that counsel seeking to have witnesses 

717 See, e.g., United States v. Jackson, 60 F.3d 128 (2d Cir. 1995); see also Palmer v. State, 108 S.W.3d 887, 898 (Tenn. Crim. 
App. 2002) (party seeking to avoid sequestration has burden of proving Rule 615 exemption applies).

718 State v. Coulter, 67 S.W.3d 3, 52 (Tenn. Crim. App. 2001) (rule of sequestration is mandatory and may be invoked at any 
time).

719 State v. Coulter, 67 S.W.3d 3, 52 (Tenn. Crim. App. 2001) (rule of sequestration is mandatory and may be invoked at any 
time).

720 Prior Tennessee law gave the trial court the discretion whether to begin the sequestration rule at voir dire, State v. Zagorski, 
701 S.W.2d 808, 815 (Tenn. 1985), or opening statement, Bailey v. State, 479 S.W.2d 829 (Tenn. Crim. App. 1972) (court need 
not invoke sequestration rule before opening statement).

721 Tenn. R. Evid. 615, 1997 Advisory Commission Comment.

722 Tenn. R. Evid. 615.
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sequestered early in the trial process must make a specific request that the sequestration rule be effective 
before voir dire of the jury.

Proceedings Other Than Trials. While Rule 615 applies to trials, opening statements, and jury voir dire, it is not 
clear if it also is applicable to other proceedings. Rule 615 states that the court upon request shall order 
witnesses excluded “at trial or other adjudicatory hearing.” Federal Rule 615 simply provides that the court shall 
order witnesses excluded, but does not indicate excluded from what. The differences between the Tennessee 
and federal rules make federal decisions of little value in interpreting the Tennessee provision.

Suppression Hearings. The phrase “adjudicatory hearing” in Tennessee Rule 615 suggests that it applies to 
proceedings other than trials. Federal Rule 615 has been held to apply to suppression hearings,723 and the 
same holding in Tennessee would seem reasonable.

Depositions. However, the Advisory Commission Comment to Tennessee Rule 615 clarifies that the rule does 
not apply to depositions and that counsel seeking to exclude nonparties from oral discovery depositions must 
seek relief from the court through the Rules of Civil Procedure. The result in federal court is contrary.724

Preliminary and Other Hearings. A related issue was presented in State v. Bennett,725 a pre-Tennessee Rules 
of Evidence decision where the rule sequestering witnesses was invoked at a preliminary hearing to exclude 
persons who would testify at the preliminary hearing. Despite defense counsel’s request, persons who would 
testify at the trial but not at the preliminary hearing were permitted to remain in the preliminary hearing 
courtroom and listen to the preliminary hearing testimony. They were then permitted to testify at the subsequent 
criminal trial. Rule 615 probably permits the same result, for it only bars revealing evidence presented in the 
same proceeding in which the witness is testifying. Rule 615 does not prevent a witness from reviewing a 
pretrial deposition of another witness or from attending another proceeding in which that witness testifies.

A similar issue was raised in State v. Anthony,726 where a robbery defendant was convicted in a third trial 
following two mistrials. During the second mistrial, several witnesses remained in the courtroom after 
completing their testimony. The defendant did not object to this at the second trial. Before the third trial began, 
however, the defendant unsuccessfully moved to exclude the witnesses’ testimony because of this violation of 
Rule 615 at the second trial. The Tennessee Court of Criminal Appeals refused to reverse on appeal, to some 
extent because the record of the second trial was inadequate, the defendant had made no objection when the 
witnesses returned to the courtroom, and the violation was neither intentional nor prejudicial.

Although the Anthony court did not focus on the issue, it is likely that Rule 615 does not apply to preclude 
witnesses who were present in court after their testimony in one trial from testifying in a retrial of the same 
case. Under the facts of Anthony, the witnesses who returned to the courtroom after testifying in the second 
trial were in technical violation of Rule 615 in that trial. However, because they were not recalled to testify at 
that trial, there was no harm caused by this violation of the rule. They did not literally violate Rule 615 in the 
third trial. Since Rule 615 does not prevent a witness from testifying after reviewing a deposition of another 
witness,727 it logically follows that review of the transcript of a prior trial would be permissible. Actually hearing 
the live testimony, as opposed to reading it, is not materially different. Thus, it stands to reason that Rule 615 
does not bar the potential witness from testifying after exposure to any type of testimony prior to the actual trial 

723 See, e.g., United States v. Brewer, 947 F.2d 404 (9th Cir. 1991) (Federal Rule 615 applies to suppression hearings).

724 See, e.g., Williams v. Electronic Control Sys., 68 F.R.D. 703 (E.D. Tenn. 1975) (Federal Rule 615 applies to depositions).

725 798 S.W.2d 783, 787 (Tenn. Crim. App. 1990).

726 836 S.W.2d 600 (Tenn. Crim. App. 1992).

727 Tenn. R. Evid. 615 Advisory Commission Comment.
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in question. In other words, under the facts of Anthony, although there was a technical (though harmless) 
violation of Rule 615 in the second trial, there was no such violation in the third trial.

While some concern might exist under these circumstances that the testimony of a witness at the third trial 
might have been tainted by the viewing of testimony elicited after he or she testified in the second trial, that 
witness’s prior inconsistent testimony could be used for impeachment purposes. In this regard, there are more 
potential safeguards against slanted testimony than in the case of the witness who read another witness’s 
pretrial deposition.

Lawyers’ Communication with Witnesses. To clarify the role a lawyer may play in communicating with a witness 
during trial, but prior to the witness’s testimony, the Advisory Commission Comment to Rule 615 was amended 
in 1997. The Comment now specifies that a lawyer “may mention subject matter to a witness not yet called, 
even though the subject matter has been raised by evidence.”728 However, the Comment cautions that the 
lawyer is precluded from implying to the witness the contents of prior testimony.729 From a practical standpoint, 
counsel should be extraordinarily careful in discussing prior testimony of other witnesses with a future witness. 
It is reasonable to presume that courts will strictly construe the language of both Rule 615 and the Advisory 
Commission Comment, which give the attorney a fine line to walk. Crossing that line could result not only in 
evidentiary problems and the possibility of a mistrial, but in ethical difficulties as well.

[9] Indirect Information Also Barred

As noted above, the sequestration rule is based on the concern that a witness’s testimony may be altered if he 
or she has heard the testimony of other witnesses. Rule 615 makes it impossible for a sequestered witness to 
hear the testimony of other witnesses. This does not mean, however, that the witness will not learn about the 
content of other witness’s courtroom statements. For example, counsel could summarize the testimony of other 
witnesses or let a witness read the daily transcript of other witness’s testimony or allow a witness to read the 
deposition of another witness. If any of these occur, the witness who is now familiar with the views of other 
witnesses could change his or her testimony because of that knowledge.
Disclosing Live Testimony. To minimize the likelihood that indirectly a witness would learn about the testimony 
of other witnesses, Rule 615 requires the trial court to “order all persons not to disclose by any means to 
excluded witnesses any live trial testimony or exhibits created in the courtroom by a witness.” This would bar a 
lawyer from letting a witness read a daily transcript of prior witnesses. Although not entirely clear from the 
language of Rule 615, it would also prevent a lawyer from telling a sequestered witness what other witnesses 
have said on the witness stand.730 It also bars witnesses from telling one another about their in-court testimony. 
But it does not affect the practice of preparing witnesses by discussing their own testimony with counsel or 
others, as long as the actual in-court testimony of other witnesses731 or the content of exhibits created in the 
courtroom is not discussed. One Tennessee case, for example, upheld the practice of having police officers 
review one another’s notes prior to testimony in court.732

Reviewing Depositions. Depositions create a special problem under this rule. While the Advisory Commission’s 
comments to Rule 615 state that the “rule does not prohibit a witness from reviewing depositions of other 
witnesses before testifying,”733 that interpretation may be of questionable applicability for a deposition intended 

728 Tenn. R. Evid. 615, 1997 Advisory Commission Comment.

729 Id.

730 See Tenn. R. Evid. 615 Advisory Commission Comment (“lawyers and others should be instructed not to transmit what 
witnesses say in court”); “[c]are must be taken … to avoid implying to the potential witness what an earlier witness said from the 
stand”).

731 See, e.g., Smith v. State, 554 S.W.2d 648, 651 (Tenn. Crim. App. 1977).

732 State v. Jackson, 889 S.W.2d 219 (Tenn. Crim. App. 1993), writ of habeas corpus dismissed, Jackson v. State, 2000 Tenn. 
Crim. App. LEXIS 64 (Crim. App. Jan. 27, 2000).
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to be introduced at trial in lieu of live testimony.734 However, this rule cannot interfere with the criminal 
defendant’s right to consult with defense counsel.735

[10] Conflict with Right to a Public Trial

When a potential witness is excluded from a Tennessee courtroom, by definition a portion of the public is also 
excluded. Since the accused in Tennessee is entitled to a “speedy and public trial,”736 the prosecution’s use of 
Rule 615 to exclude a member of the public theoretically conflicts with the accused’s right to a public trial. 
However, in State v Jordan, the Tennessee Supreme Court specifically held that sequestration under Rule 615 
does not violate either the United States or Tennessee Constitution’s public trial guarantee.737 Indeed, 
sequestered witnesses are not even considered to be members of the general public.738 The trial court’s 
inherent authority to regulate trial proceedings to protect the rights of parties is sufficient to permit exclusion 
under Rule 615.

In rare cases, however, such sequestration may infringe on the defendant’s rights. In State v. Sams,739 in the 
middle of trial a prosecutor issued subpoenas for five relatives of a defendant charged with various rape 
offenses. Three of the five had attended the trial during the morning session and, according to the prosecutor, 
engaged in “loud talking.” The Tennessee Court of Criminal Appeals overturned the conviction because the 
prosecutor’s use of the subpoenas deprived the defendant of his right to a public trial. The court essentially 
found that the five subpoenas were issued solely to subject the five relatives to Rule 615 and therefore to 
exclude them from the courtroom. The prosecutor never seriously intended to call any of the five as witnesses. 
Indeed, no one from the prosecutor’s office interviewed any of the five relatives and, according to the court, it 
was “highly doubtful that these individuals had knowledge of facts that would have been admissible as 
evidence.”740

[11] Sanctions for Violation

[a] In General

Whenever a court applies Rule 615 and sequesters witnesses, there is the danger that some witnesses will 
not be sequestered and will hear the testimony of other witnesses. This could occur for a number of 
reasons. The witness may have remained in the courtroom because he or she did not know that the judge 
had ordered all witnesses to leave the room. Perhaps the witness arrived late and entered the courtroom 
after the judge invoked the sequestration rule. Another possibility is that the person, possibly a relative of a 
party, did not know that he or she would be a witness, maybe an unexpected rebuttal witness, and 
therefore sat in the courtroom for the trial. Finally, there are always people who know that they were 

733 Tenn. R. Evid. 615 Advisory Commission Comment.

734 See State v. Coulter, 67 S.W.3d 3, 53 n.5 (Tenn. Crim. App. 2001) (in light of purpose of Rule 615, “we doubt this 
statement [in the Advisory Commission Comments] encompasses depositions that a party intends to introduce at trial in lieu of 
live testimony”).

735 Geders v. United States, 425 U.S. 80, 96 S.Ct. 1330, 47 L.Ed.2d 592 (1976).

736 Tenn. Const. Art. I, § 9.

737 State v. Jordan, 325 S.W.3d 1, 52–53 (Tenn. 2010).

738 Id. at 53.

739 802 S.W.2d 635 (Tenn. Crim. App. 1990).

740 Id. at 637.
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ordered to leave the courtroom, but still remain, perhaps to spite the judge or hear the testimony so that 
they could testify in accordance with or contrary to that of other witnesses.

[b] Options

Rule 615 does not provide sanctions for its violation. However, pre-rules Tennessee authorities, federal 
decisions under the equivalent and similar Federal Rule 615, and post-rules Tennessee decisions agree 
that courts have the discretion to consider an array of sanctions for violation of a sequestration order. The 
Tennessee Supreme Court held specifically that “trial courts have significant discretion when deciding how 
best to deal with” a violation of Rule 615.741

Mistrial or Adverse Ruling on Issue; Contempt. The most severe sanction would be a mistrial or a ruling for 
or against a party on a particular issue. This draconian sanction should be used only in egregious cases, 
perhaps involving intentional violations of the rule for the purpose of creating perjured testimony.742 The 
court’s contempt power could also be used since the witness violated a court order.743

Lesser Sanctions. There are several less severe—and more typical—sanctions. Often the witness who 
violated the sequestration order is permitted to testify, but is cross-examined about the violation.744 The jury 
instructions can tell the jury to consider the violation of the sequestration decree in assessing the weight to 
be given the witness’s testimony.745 Another sanction is to exclude the testimony of the witness who 
violated the sequestration order. One decision even excluded a witness from a retrial because the witness 
violated the sequestration order during the first trial.746 However, some Tennessee authorities suggest that 
the court should not routinely exclude witnesses simply because they violate a sequestration order, 
especially when their testimony is critical to the outcome of the case.747

741 State v. Jordan, 325 S.W.3d 1, 41 (Tenn. 2010); Reynolds v. Reynolds, 2014 Tenn. App. LEXIS 809 (Dec. 12, 2014) (same); 
See also, State v. Lee, 2016 Tenn. Crim. App. LEXIS 882 (Tenn. Crim. App. 2016) (trial court has “wide discretion” in 
determining whether to impose the sanction of excluding evidence when a witness is suspected of having violated Rule 615; less 
severe sanctions include allowing the offender to testify but subjecting her to cross-examination about her violation, the 
testimony she heard, and the impact it may have had on her testimony; the jury may also be instructed to consider the 
sequestration violation in assessing the witness’s credibility).

742 Id.

743 See, e.g., State v. Jordan, 325 S.W.3d 1, 41–42 (Tenn. 2010); Shoemaker v. K-Mart, Inc., 294 F. Supp. 260 (E.D. Tenn. 
1968).

744 See Portuondo v. Agard, 529 U.S. 61, 120 S.Ct. 1119, 146 L.Ed.2d 47 (2000) (a witness, including a party, who heard other 
witnesses testify may be impeached by a suggestion the witness tailored his or her testimony to accord with that of the other 
witnesses); State v. Coulter, 67 S.W.3d 3, 52 (Tenn. Crim. App. 2001) (witness may be subject to cross-examination about 
remaining in courtroom); State v. Jordan, 325 S.W.3d 1, 41 (Tenn. 2010) (cross-examination about the violation, the testimony 
that was heard, and the impact of the information on the witness’s testimony).

745 See Smith v. State, 72 Tenn. 428 (1880); State v. Coulter, 67 S.W.3d 3, 52 (Tenn. Crim. App. 2001) (witness who violated 
sequestration order may be subject of jury instruction that violation of sequestration order may be considered in assessing 
violator’s credibility).

746 State v. Weeden, 733 S.W.2d 124 (Tenn. Crim. App. 1987) (defendant’s mother who violated sequestration order during first 
trial also barred from testifying during second trial; any error in this procedure was harmless in view of strong proof and fact that 
mother’s testimony would have been cumulative or irrelevant).

747 See Pile v. State, 107 Tenn. 532, 64 S.W. 477 (1901) (witness violated sequestration rule because he was not in courtroom 
at beginning of trial when order was given; error to exclude him since his testimony might have changed result and neither 
witness nor defense counsel was at fault in the violation of the sequestration order). It should be noted that some courts would 
disagree with the conclusion that the defense counsel was free of fault. See also United States v. Rugiero, 20 F.3d 1387 (6th 
Cir. 1994).
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[c] Factors

The choice of sanction should depend on at least three factors.748

Assess Harm. First, the court should assess the harm caused by the sequestration violation. Did the 
witness hear testimony that could affect the witness’s own testimony, or did the witness hear unrelated 
proof? Exclusion is inappropriate if there was no or little harm caused by the error.749

Importance of Testimony. Second, the court should determine the importance of the testimony of the 
witness who ignored the sequestration decree. If the testimony is critical to a criminal accused, ordinarily 
the witness should be permitted to testify.750 The Tennessee Supreme Court has held that it is “ordinarily an 
abuse of discretion to disqualify a defense witness in a criminal case unless the defendant or his counsel 
have somehow cooperated in the violation of the [sequestration] order.”751 The sequestration violation could 
be used for impeachment of the witness.

Fault. Third, the judge should inquire about who was at fault in the violation. Was it an accident or 
intentional? If counsel offering the witness knew that the witness was in the courtroom in violation of a 
sequestration order, more drastic sanctions, such as barring the witness, may be appropriate.752 On the 
other hand, an accidental violation weighs against exclusion of the witness.753 Similarly, if the witness was 
recalled because the party initially calling the witness was surprised by the approach taken during the initial 
cross-examination, exclusion for violation of Rule 615 may be inappropriate.754

[d] Special Rule in Capital Cases

748 See State v. Coulter, 67 S.W.3d 3, 52 (Tenn. Crim. App. 2001) (applying three factors).

749 See In re Brayden S., 2015 Tenn. App. LEXIS 735 (Tenn. Ct. App. 2015) (trial court did not abuse its discretion in permitting 
the child’s paternal grandmother to testify only with respect to her desire to adopt the child, but did not permit her to testify with 
respect to any grounds supporting termination, or in regard to anything that was discussed outside of the courtroom between the 
grandmother and her daughter regarding the care given to the child by the daughter); Williams v. State, 491 S.W.2d 862 (Tenn. 
Crim. App. 1973) (two witnesses inadvertently entered courtroom and overheard testimony that was unrelated to the testimony 
of the two witnesses; court correctly used its discretion in permitting the two witnesses to testify); State v. Coulter, 67 S.W.3d 3, 
52 (Tenn. Crim. App. 2001) (no prejudice when witness violated sequestration order since witness’s testimony was “largely 
cumulative” of other evidence and there was little chance the witness altered her testimony to conform to the testimony she 
overheard while in the courtroom); State v. Black, 75 S.W.3d 422 (Tenn. Crim. App. 2001) (no showing defendant “unduly 
prejudiced” when prosecution witness allowed to stay in court room before being recalled; no evidence witness altered her 
testimony because of evidence she heard while in court room and witness, in part, corrected her previous testimony and testified 
to rebut inference defendant made during witness’s original cross-examination).

750 See generally State v. Jordan, 325 S.W.3d 1, 41 (Tenn. 2010) (since excluding criminal defense witness implicates the 
accused’s Sixth Amendment right to present witnesses, to use compulsory process, and to have a fair trial, the remedy is 
disfavored in criminal cases); see also United States v. Hobbs, 31 F.3d 918 (9th Cir. 1994) (exclusion of defense witness 
constituted plain error); cf. United States v. Avila-Macias, 577 F.2d 1384 (9th Cir. 1978) (unimportant witness excluded); 
Reynolds v. Reynolds, 2014 Tenn. App. LEXIS 809 (Dec. 12, 2014) (in criminal cases, Tennessee Supreme Court has 
“cautioned” against exclusion of defense witnesses).

751 State v. Jordan, 325 S.W.3d 1, 42 (Tenn. 2010) (quoting United States v. Torbert, 496 F.2d 154, 158 (9th Cir. 1974).

752 See State v. Jordan, 325 S.W.3d 1, 44 (Tenn. 2010); United States v. Gibson, 675 F.2d 825 (6th Cir.), cert. denied, 459 U.S. 
972 (1982) (can exclude witness if counsel offering witness consented, connived, procured, or knew of the sequestration 
violation).

753 See State v. Coulter, 67 S.W.3d 3, 55 (Tenn. Crim. App. 2001).

754 See State v. Black, 75 S.W.3d 422 (Tenn. Crim. App. 2001).
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At the sentencing hearing in capital cases, Rule 615 is not applicable since by statute the rules of evidence 
do not apply.755 The evidence rules are merely a “guideline” at these hearings.756 The key test is whether 
the evidence is reliable and relevant to an aggravating or mitigating circumstance.757 Special deference is 
required when mitigating proof is offered by a capital defendant.

In State v. Jordan758 a capital defendant’s parents, who chose to remain in the courtroom during the guilt 
phase of their son’s murder trial, were barred from testifying at the sentencing hearing. The trial judge 
excluded them because of their violation of Rule 615. The Tennessee Supreme Court held the exclusion 
was error. The proper procedure in capital sentencing cases is for the trial court to evaluate the probative 
value of the evidence. More particularly, the judge should look at the reliability, relevance, value, and 
prejudicial effect of the sentencing evidence to protect the rights of the defendant and the victim’s family.759 
The Tennessee Supreme Court gave an extensive list of factors for the trial judge to use.760 The record 
should reflect the court’s analysis and reasoning.761

[e] Abuse of Discretion Standard

If the witness who violated the sequestration order is allowed to testify, however, the case will not be 
overturned absent proof of prejudice.762 Moreover, since the abuse of discretion standard is used to review 
the judge’s decision as to which sanction to apply for violation of a sequestration order,763 there are few 
appellate reversals because of the trial court’s choice of sanction.

[f] Jury-Out Hearing

Rule 615 does not describe procedures to be followed when a court discovers that a sequestration order 
has been disobeyed. The generally accepted procedure in Tennessee, still applicable under Rule 615, is for 
the court to hold a jury-out hearing to determine both the facts of the violation and whether a party was 
prejudiced by the violation. Counsel complaining of a violation of a sequestration order should consider 

755 Tenn. Code Ann. § 39-13-204(c).

756 State v. Jordan, 325 S.W.3d 1, 46 (Tenn. 2010).

757 Id.

758 325 S.W.3d 1, 48 (Tenn. 2010).

759 Id.

760 Id.

761 Id.

762 See, e.g., State v. Chadwick, 750 S.W.2d 161, 166 (Tenn. Crim. App. 1987) (no prejudice from violation of sequestration 
order by special agent who remained in courtroom during part of testimony of previous witness); State v. Wicks, 729 S.W.2d 283 
(Tenn. Crim. App. 1987) (harmless error to exclude alibi witness who remained in courtroom during testimony of some state 
witnesses).

763 See, e.g., State v. Wicks, 729 S.W.2d 283 (Tenn. Crim. App. 1987); State v. Moffett, 729 S.W.2d 679 (Tenn. Crim. App. 
1986); Reynolds v. Reynolds, 2014 Tenn. App. LEXIS 809 (Dec. 12, 2014).
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requesting a jury-out hearing if the violation is not established in the record. At the least, an offer of proof 
may be advisable.764 The court may hold a jury-out hearing sua sponte without any request by counsel.765

[12] Special Care Required by Counsel to Assure Compliance

Since a violation of Rule 615 can deprive a party of the testimony of an important witness, counsel must take 
special precautions to ensure that his or her witnesses adhere to the rule. In Johnson v. State,766 the defendant 
was charged with burglary. The primary defense witness would have been the defendant’s girlfriend, who would 
have testified that the defendant was in another town at the time of the crime. When the trial court discovered 
that the girlfriend had violated the sequestration order and had been in the courtroom during the testimony by 
the state’s witnesses, it excluded her from testifying. The Tennessee Court of Criminal Appeals suggested that 
defense counsel should have been more attentive in policing the whereabouts of defense witnesses.

As described above,767 if counsel wants the sequestration rule invoked, he or she must request it, Rule 615. 
Once the rule is applicable, counsel must make sure that counsel’s witnesses comply. If Rule 615 is invoked 
and counsel wants a particular witness to remain in the courtroom as an “essential person” or as the 
representative of a corporation or government, counsel should formally request the court’s permission for the 
witness to stay. Absent the court’s approval, counsel risks having the witness excluded for violating the 
sequestration order.

Similarly, when Rule 615 is invoked, counsel is well-advised to look around the courtroom to make sure that 
friendly witnesses are not still there after the sequestration order is given. In McGravey v. State,768 it was 
proven that an important witness was not in the courtroom at the moment the rule was invoked and all 
witnesses were told to leave the courtroom. Nevertheless, the witness was not permitted to testify since she 
had heard the testimony of several witnesses. Counsel should have surveyed the courtroom throughout the trial 
to ensure that the sequestration rule was being obeyed.

Since Rule 615 applies to rebuttal witnesses, counsel should also make efforts to exclude people who could 
possibly be needed as rebuttal witnesses. In Ezell v. State,769 several defendants were tried for murder. At the 
close of the state’s proof, a nolle prosequi was taken for one defendant, Vernon Ezell, who remained in the 
courtroom during the initial proof for the other defendants. When a defendant then sought to call Vernon Ezell 
as a witness, the trial judge barred the testimony because Ezell had remained in the courtroom during the 
testimony of some defense witnesses and in violation of the sequestration order. The Tennessee Supreme 
Court held that Ezell should have been permitted to testify. The judge and defense counsel should have 
informed Ezell that, as a potential defense witness, he could no longer stay in the courtroom after his case was 
dismissed.

Sometimes even the most diligent lawyer may permit a sequestration order to be violated by the lawyer’s own 
rebuttal witnesses. Perhaps counsel, despite careful trial preparation, simply did not anticipate that a certain 
witness would be needed in rebuttal. Rule 615 addresses this issue in a most practical way.

764 State v. Coulter, 67 S.W.3d 3, 52 (Tenn. Crim. App. 2001) (unclear whether there was a violation of sequestration order; 
counsel did not request a jury-out hearing or make an offer of proof to establish the violation), overruled in part, on other 
grounds, State v. Johnson, 2013 Tenn. Crim. App. LEXIS 1051 (Crim. App. Dec. 3, 2013).

765 State v. Coulter, 67 S.W.3d 3, 52 (Tenn. Crim. App. 2001) (trial judge has discretion to hold jury-out hearing, without 
request by counsel, on possible violation of sequestration order), overruled in part, on other grounds, State v. Johnson, 2013 
Tenn. Crim. App. LEXIS 1051 (Crim. App. Dec. 3, 2013).

766 477 S.W.2d 221, 223 (Tenn. Crim. App. 1971).

767 See above § 6.15[7].

768 2 Tenn. Crim. App. 473, 455 S.W.2d 174 (1970).

769 220 Tenn. 11, 413 S.W.2d 678 (1967).
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In limited circumstances, Rule 615 specifically gives the judge discretion to permit a person to testify as a 
rebuttal witness despite having been present during the testimony of another witness. However, two criteria 
must be met.770 First, the lawyer must show surprise. In other words, it must be shown that counsel had not 
anticipated needing to use this individual as a witness, and, after having had no cause to exclude the individual, 
now finds himself or herself surprised by testimony that requires rebuttal proof from the unsequestered person. 
The second criterion is demonstrable need. Counsel must be able to demonstrate to the court’s satisfaction that 
this unexpected testimony, which is possibly suspect due to the individual’s presence during the testimony of 
other witnesses, is necessary as rebuttal evidence in order to fully and fairly demonstrate the facts. If both 
criteria are met, the court has the discretion to permit the unsequestered witness to testify.771

Tennessee Law of Evidence
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770 Tenn. R. Evid. 615.

771 Tenn. R. Evid. 615, 1997 Advisory Commission Comment.
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1 Tennessee Law of Evidence § 6.16

Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.16 Rule 616. Impeachment by Bias or Prejudice

[1] Text of Rule

Rule 616 Impeachment by Bias or Prejudice

A party may offer evidence by cross-examination, extrinsic evidence, or both, that a witness 
is biased in favor of or prejudiced against a party or another witness.

Advisory Commission Comment:

Bias is an important ground for impeachment. See Creeping Bear v. State, 113 Tenn. 322, 87 
S.W. 653 (1905).

[2] Impeachment for Bias or Prejudice Permitted

[a] In General

A witness’s feelings about a party or issue may be an important factor for the trier of fact to consider in 
assessing the weight to be given to the witness’s testimony. Rule 616, consistent with prior Tennessee law 
and federal case law,772 states that “a party may offer evidence by cross-examination, extrinsic 
evidence,772.1 or both, that a witness is biased in favor of or prejudiced against a party or another witness.” 

772 See also State v. Williams, 819 S.W.2d 447 (Tenn. Crim. App. 1991), republished at 827 S.W.2d 804, 808 (Tenn. Crim. App. 
1991) (“The feelings that a witness has with regard to a party or issue are an important factor for the trier of fact to consider in 
assessing the weight to be given to the witness’s testimony.”).

There is no provision in the Federal Rules of Evidence authorizing impeachment by proof of bias or prejudice. However, federal 
common law recognizes this mode of impeachment. United States v. Abel, 469 U.S. 45, 105 S.Ct. 465, 83 L.Ed.2d 450 (1984). 
See also Whittemore v. Classen, 808 S.W.2d 447, 452 (Tenn. Ct. App. 1991):

[A]ny relationship of a party to a witness which might influence the testimony of the witness is a proper subject of 
impeaching evidence.

The rule of admissibility of evidence to show bias or interest of a witness encompasses all facts and circumstances which, when 
tested by human experience, tend to show that a witness may shade his testimony for the purpose of helping to establish one 
side of a cause only.

772.1 See, eg., State v. Sherlin, 2018 Tenn. Crim. App. LEXIS 555 (Tenn. Crim. App. 2018) (extrinsic evidence may be presented 
which relates to beliefs of the witness or to preexisting relationships between the witness and the defendant, which are of a 
nature likely to result in bias for one party or prejudice against another; proof of the relationship between the witness and a party 
may be shown by proving conduct during cross-examination of the witness, or independently by witnesses called for that 
purpose; regardless of whether the witness admits or denies the bias, counsel is not precluded from introducing extrinsic 
evidence to further illustrate the witness’s bias, if the proposed evidence complies with the remaining rules of evidence).
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Under Rule 616, counsel may question a witness about bias or interests that exist not only at the time the 
witness testifies, but also any such motivations that predate the alleged offense.722.2

The United States Supreme Court outlined the history and policies of impeachment for bias:

Bias is a term used in the “common law of evidence” to describe the relationship between a party and a 
witness which might lead the witness to slant, unconsciously or otherwise, his testimony in favor of or 
against a party. Bias may be induced by a witness’s like, dislike, or fear of a party, or by the witness’s 
self-interest. Proof of bias is almost always relevant because the jury, as finder of fact and weigher of 
credibility, has historically been entitled to assess all evidence which might bear on the accuracy and 
truth of a witness’s testimony. The “common law of evidence” allowed the showing of bias by extrinsic 
evidence, requiring the cross-examiner to “take the answer of the witness” with respect to less favored 
forms of impeachment.773

In a criminal case, failure to permit impeachment for bias may violate the accused’s confrontation rights.774 
The Tennessee Supreme Court has characterized the right to examine a prosecution witness for bias as “a 
fundamental right.”775 But like virtually all other evidence issues, the trial court’s ruling on proof of bias will 
be reviewed on appeal for abuse of discretion and an error by the trial court may be deemed harmless 
error.776

[b] Terminology

Rule 616 speaks in terms of both bias and prejudice. Bias, according to Rule 616, refers to positive feelings 
that would induce a witness to testify favorably for a party or another witness. Prejudice refers to negative 
feelings that would suggest the witness could testify adversely against a party or another witness.

It should be noted that most authorities and other evidence codes do not follow Tennessee Rule 616’s 
language that defines the term “bias” as referring only to positive feelings; they consider a witness biased if 
he or she is not neutral in that the witness has either positive or negative feelings toward a person or 

722.2 State v. Gonzales, 2018 Tenn. Crim. App. LEXIS 783 (Tenn. Crim. App. 2018) (“credibility … involves bias or interests 
existing at the time … [witnesses] testify, not just such motivations which predate the claimed offense”).

773 United States v. Abel, 469 U.S. 45, 52, 105 S.Ct. 465, 83 L.Ed.2d 450 (1984).

774 State v. Reid, 882 S.W.2d 423 (Tenn. Crim. App. 1994); State v. Belser, 945 S.W.2d 776, 784 (Tenn. Crim. App. 1996); State 
v. Howell, 868 S.W.2d 238 (Tenn. 1993), cert. denied, 510 U.S. 1215 (1994); State v. Sayles, 49 S.W.3d 275 (Tenn. 2001) 
(undue restriction of right to impeach for bias may violate a criminal defendant’s right to confront under Sixth Amendment and 
Art. I, § 9 of the Tennessee Constitution). See also, State v. Gonzales, 2018 Tenn. Crim. App. LEXIS 783 (Tenn. Crim. App. 
2018) (same).

775 State v. Rice, 184 S.W.3d 646, 670 (Tenn. 2006). See also State v. Gonzales, 2018 Tenn. Crim. App. LEXIS 783 (Tenn. 
Crim. App. 2018) (the right to explore or examine witnesses for bias is a fundamental right; an undue restriction of this right may 
violate a defendant’s right to confrontation under U.S. Const. amend. VI and Tenn. Const. art. I, § 9); State v. Howell, 2018 
Tenn. Crim. App. LEXIS 15 (Tenn. Crim. App. 2018) (a Confrontation Clause violation is indicated when a defendant shows that 
he was prohibited from engaging in otherwise appropriate cross-examination designed to show a prototypical form of bias on the 
part of the witness, thereby exposing to the jury the facts from which jurors could appropriately draw inferences relating to the 
reliability of the witnesses; if jury had been apprised of the pending federal civil rights lawsuit against the officers involved in the 
defendant’s arrest, that information could certainly have caused the jurors to question the officers’ credibility and, therefore, error 
was not harmless); State v. Ashford, 2017 Tenn. Crim. App. LEXIS 801 (Tenn. Crim. App. 2017) (like other Confrontation Clause 
errors, a trial court’s failure to allow a defendant to question a witness about his potential bias is a non-structural constitutional 
error; such errors do not require automatic reversal and are subject to harmless error analysis, but the burden on the State of 
Tennessee to demonstrate that a non-structural constitutional error is harmless remains quite stringent: the error requires 
reversal unless it appears beyond a reasonable doubt that the error complained of did not contribute to the verdict obtained).

776 State v. Rice, 184 S.W.3d 646, 670 (Tenn. 2006).

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5THH-DHJ1-F956-S52X-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-32H0-003B-S03T-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-3YM0-003F-94V6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-3SX0-003F-925K-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-3JR0-003F-92XV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-3JR0-003F-92XV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:43F9-R7J0-0039-44T8-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T4F2-D6RV-H37N-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4WMW-X1G0-R03K-W0W2-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5THH-DHJ1-F956-S52X-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5THH-DHJ1-F956-S52X-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4JB9-C9J0-0039-43JB-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5THH-DHJ1-F956-S52X-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5THH-DHJ1-F956-S52X-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T4F2-D6RV-H37N-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4WMW-X1G0-R03K-W0W2-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5RCT-9DN1-DYMS-60JP-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5RCT-9DN1-DYMS-60JP-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T4F2-D6RV-H37N-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5PCN-1R31-F04K-708V-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T4F2-D6RV-H37N-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4JB9-C9J0-0039-43JB-00000-00&context=1530671


Page 3 of 9

1 Tennessee Law of Evidence § 6.16

Charlena Fuqua

issue.776.1 When the term “bias” is used in federal and state cases, it must be examined closely to 
determine whether it refers to a positive or negative feeling toward a person or issue.

[3] Proof of Bias or Prejudice

[a] Cross-Examination

Very often a witness’s bias or prejudice will be explored on cross-examination. Counsel may ask the 
witness about such matters as the witness’s relationship with the plaintiff or whether the witness would 
benefit financially if the defendant were to win. Cross-examination may delve into specific events or may 
simply explore the witness’s feelings.

[b] Opportunity to Explain

If a witness’s bias is explored, the witness is entitled to disavow or explain the alleged source of bias.777 If 
the “witness” is a hearsay declarant whose hearsay statement is admitted under an exception to the 
hearsay rule, the declarant’s bias may be explored.778 Since the declarant may not be available to explain 
or deny, other witnesses may do so if they can satisfy the personal knowledge779 and opinion780 rules.

[c] Extrinsic Evidence
Not Considered Collateral. Because of the important role that impeachment for bias or prejudice plays in 
the Anglo-American legal system’s efforts to ascertain the truth, this form of impeachment is not considered 
a collateral matter. Tennessee Rule 616 specifically provides that extrinsic proof of bias or prejudice is 
admissible for impeachment purposes. Thus, a tape recording of a witness making allegedly racially biased 
statements was admissible as extrinsic evidence of prejudice.781

Limits on Use of Extrinsic Evidence on Bias. An unanswered question, however, is the parameters of the 
limits on the use of extrinsic proof for this purpose. Tennessee decisions before the Tennessee Rules of 
Evidence were promulgated suggest that extrinsic proof can be barred if the witness admits the facts that 
would cause bias. In Graham v. McReynolds,782 a witness was asked whether the plaintiff had threatened 

776.1 See, e.g., State v. Ashford, 2017 Tenn. Crim. App. LEXIS 801 (Crim. App. Sep. 1, 2017) (the potential for bias exists if a 
witness has a pending criminal charge in the same jurisdiction in which he or she is testifying at trial, because there is certainly 
possibility that the prosecutor’s office is going to take favorable testimony into account when subsequently prosecuting the 
witness’s pending charge).

777 Cf. State v. Lewis, 803 S.W.2d 260, 262–63 (Tenn. Crim. App. 1990) (if, in order to prove the witness’s bias against the 
defendant, the defense counsel asked the witness about a charge of malicious mischief the witness had lodged against the 
defendant, then the prosecution would be entitled to prove a factual basis for the witness’s allegation of malicious mischief; 
defense counsel cannot ask about the incident, then bar proof that rebuts the suggestion of bias).

778 Cf. Tenn. R. Evid. 806 (impeachment of hearsay declarant).

779 See Tenn. R. Evid. 602.

780 See Tenn. R. Evid. 701.

781 State v. Williams, 819 S.W.2d 447 (Tenn. Crim. App. 1991), republished at 827 S.W.2d 804 (Tenn. Crim. App. 1991). See 
also, State v. Howell, 2018 Tenn. Crim. App. LEXIS 15 (Crim. App. Jan. 11, 2018) (defendant should not only have been 
permitted to question the victim about the very recent dismissal of her theft and drug charges to show the victim’s bias under 
Tenn. R. Evid. 616, he should also have been permitted to introduce extrinsic evidence of the dismissal of those charges).

782 88 Tenn. 240, 249, 12 S.W. 547, 549 (1889).
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harm to her if she did not testify in a certain way. The Tennessee Supreme Court held that the question 
was proper to help assess the credibility of the witness. Moreover, the Court stated:

If she had answered that her husband did make the threats, and that this threat influenced her to give 
testimony which was not true, this admission from her would have destroyed her credibility as a 
witness. Or, if she had admitted the threat, but denied that it influenced her, still it would have been a 
proper matter to be left to the jury as affecting her credibility. And if she had denied both the threat and 
influence, the defendant might be able to contradict her.783

Since Rule 616 is silent on whether extrinsic proof is permissible when the witness admits the acts to be 
proved extrinsically, it is submitted that the issue should be resolved using Rules 401 and 403. If nothing 
would be added to the trier of fact’s knowledge by extrinsic proof of an admitted fact, the court can exclude 
the extrinsic proof as irrelevant under Rule 401.783.1 If the extrinsic proof would add little but be prejudicial or 
unduly time-consuming, the court could exclude it after exercising the balancing process required under 
Rule 403.784

An illustration of the use of relevance as a limit on impeachment for bias is State v. Williams.785 The 
defendant, charged with forgery and passing a forged instrument, worked as a farm hand and was paid by 
personal check of the employer. Defendant claimed the employer gave him the check at issue in the case. 
The employer testified that he had not written the check and that his checkbook was available to the 
defendant. The defendant sought to cross-examine the employer for bias by proving that the employer had 
obtained prescription drugs using the defendant’s name. The judge refused to permit interrogation about 
the drugs on the theory that the topic was irrelevant to the check forgery charges. Although the trial court’s 
discretion was upheld on appeal, it may have been a good idea to let the defendant explore the issue 
because it may have showed that the employer had a reason to “set up” the defendant and lie about the 
status of the check at issue in the case.

[d] Inadmissible Evidence

Sometimes evidence may be admissible to prove bias or prejudice but would be inadmissible for other 
purposes. For example, Rule 411 bars proof of insurance coverage, but a defense witness who is 
employed by the insurance company defending the case may be asked his or her employment.786 Similarly, 

783 Id. at 249, 12 S.W. at 549.

783.1 State v. Sherlin, 2018 Tenn. Crim. App. LEXIS 555 (Tenn. Crim. App. 2018) (trial court properly excluded nude photos sent 
by witness to victim, since admission of the actual photographs would do nothing more than embarrass the victim and confuse 
the issues; defense counsel had been allowed to present the witness with the photos and question her about the alleged bias, so 
seeing the actual photos would have done nothing to assist the jury).

In re C.M., 2015 Tenn. App. LEXIS 976 (Tenn. Ct. App. 2015) (where daughter admitted she posted salacious photos of herself 
and her credibility on that issue was established, photos were properly excluded by trial court; the photos were not probative of 
whether daughter was biased against her parents).

784 See, e.g., State v. Leach, 148 S.W.3d 42, 56 (Tenn. 2004) (extrinsic evidence of bias had little probative value on bias, would 
have resulted in a mini-trial about an earlier event, and could have confused the issues; properly excluded under Rule 403); 
Hunter v. Ura, 163 S.W.3d 686, 699 (Tenn. 2005) (expert witness’s prior statement concerning his role in another case, offered 
under Rule 616 to show bias, had minimal probative value on bias).

785 929 S.W.2d 385 (Tenn. Crim. App. 1996).

786 Tenn. R. Evid. 411 (ban against proof of liability insurance does not apply when insurance offered to prove bias or prejudice 
of a witness). See also Phillips v. Pitts, 602 S.W.2d 246 (Tenn. App. 1980) (insurance adjuster who testified for plaintiff was 
asked to identify the adjuster’s employer). Sometimes the connection with the insurance company is too tenuous to merit 
admission. See, e.g., Heath v. Memphis Radiological Professional Corporation, 79 S.W.3d 550 (Tenn. Ct. App. 2001) (upholding 
trial court’s refusal to permit medical malpractice defendant’s experts to be cross-examined about their ownership of a mutual 
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extrinsic evidence of specific acts may be admissible on bias though not permitted under Rule 608 to attack 
general credibility for untruthfulness.787 A limiting instruction may be appropriate in such cases.788

Though evidence of bias is often liberally admitted, such proof may be inadmissible if it fails to satisfy other 
evidence rules and no exception to those rules applies. For example, proof of bias must satisfy the hearsay 
rule.789 It must also be relevant789.1 and not be unfairly prejudicial.789.2790790 The exclusion of evidence based 
on the danger of unfair prejudice is an extraordinary remedy.790.1

[4] Illustrations of Proof of Bias or Prejudice

[a] In General

There are countless varieties of bias and prejudice.

[b] Promises or Possibility of Leniency

A witness may be impeached by proof that he or she had been promised leniency or could expect leniency 
if the witness testified on behalf of the state.791 For instance, bias may exist when a witness has a pending 

insurance company that also insured the defendant doctor; witnesses were not aware that their company insured the defendant 
doctor, hence the insurance was irrelevant on issue of bias).

787 See above § 6.08[4].

788 Tenn. R. Evid. 105.

789 See, e.g., State v. Thomas, 158 S.W.3d 361, 400 (Tenn. 2005) (adopting opinion of Tennessee Court of Criminal Appeals) 
(witness’s bias may not be proven by inadmissible hearsay).

789.1 In re C.M., 2015 Tenn. App. LEXIS 976 (Tenn. Ct. App. 2015) (mere fact that daughter posted salacious photographs of 
herself was not probative on the question of whether she was biased against her parents and, therefore, trial court propertly 
excluded the photos).

789.2 See, e.g., State v. Sails, 2015 Tenn. Crim. App. LEXIS 687 (Tenn. Crim. App. 2015) (where defense counsel tried to cross-
examine witness by asking whether he was part of a gang, trial court correctly barred the question based on its potential for 
misleading the jury; permitting cross-examination of the state’s witness as to his gang affiliation, while prohibiting questioning 
about defendant’s own such gang affiliation (due to unfair prejudice), would have misled the jury, since it would lead them to 
believe the witness was a gang member but that the defendant was not).

790 Cf. Hunter v. Ura, 163 S.W.3d 686, 699 (Tenn. 2005) (excluding statement allegedly made by medical expert in previous case 
suggesting that expert would help create a theory for the defense; expert denied making the statement which was said to be a 
“characterization” by another lawyer and involved a case with different parties, different defendants, and different insurers than 
the instant case; statement of “minimal probative value” on bias).

790.1 Hatfield v. Allenbrooke Nursing & Rehab. Ctr., LLC, 2018 Tenn. App. LEXIS 450 (Tenn. Ct. App. 2018) (danger of unfair 
prejudice is an “extraordinary remedy” and this rule is “doubly true” regarding the exclusion of bias evidence); Laseter v. Regan, 
481 S.W.3d 613 (Tenn. Ct. App. 2014) (a witness may be cross-examined to show possible prejudice or bias, and this right 
should be limited only upon a showing of “the most extraordinary circumstances”).

791 See, e.g., State v. Smith, 893 S.W.2d 908 (Tenn. 1994); State v. Norris, 684 S.W.2d 650 (Tenn. Crim. App. 1984) (accused 
has right to explore on cross-examination a prosecutor’s promise of leniency to a prosecution witness); Bouchard v. State, 554 
S.W.2d 654 (Tenn. Crim. App. 1977); State v. Spurlock, 874 S.W.2d 602 (Tenn. Crim. App. 1993) (criminal accused has the 
right to cross-examine prosecution witnesses concerning promises of leniency or help, or any other favorable treatment of the 
witness); State v. Bolden, 979 S.W.2d 587, 590 (Tenn. 1998) (promise of leniency by law enforcement personnel goes only to 
credibility of witness’s testimony, not to its admissibility); State v. Sayles, 49 S.W.3d 275, 279 (Tenn. 2001) (defendant has right 
to examine witnesses regarding promises of leniency, promises to help the witness, or any other favorable treatment offered to 
the witness); State v. Rice, 184 S.W.3d 646, 670 (Tenn. 2006) (prosecution witness received lenient sentence that was served 
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criminal charge in the same jurisdiction in which he or she is testifying at trial, due to the possibility that the 
prosecutor’s office would take favorable testimony into account when subsequently prosecuting the 
witness’s pending charge.791.1 This also includes promises to help the witness or any other favorable 
treatment offered to the witness.792 The implication may be that the witness has a motivation to testify 
falsely against the defendant and for the prosecution.792.1 This evidence is deemed so important in criminal 
cases that in some circumstances the prosecution has a duty to disclose whether a witness has been 
offered a deal in exchange for testimony.793 In State v. Bolden,794 the Tennessee Supreme Court adopted 
the position of several other state courts and held that when testimony is induced by a plea agreement, 
there must be “full disclosure of the terms of the plea agreement and cross-examination into the witness’s 
motives and bias.” The Bolden court also held that “a plea agreement may not be conditioned upon false, 
scripted, predetermined, or specific testimony without regard for the truthfulness of the witness’s 
testimony.”795  Bolden also requires that the jury be cautioned to evaluate carefully the weight and credibility 
of such witnesses.796

Moreover, Tennessee courts have given parties considerable leeway in interrogating a witness about any 
concessions.797 Undue restrictions on a criminal defendant’s opportunity to cross-examine a prosecution 
witness about possible concessions may violate the defendant’s confrontation rights.798 But there is no 

on community corrections and not in jail; state conceded that defendant should have been allowed to cross-examine witness 
about this lenient sentence and any resulting bias in favor of the state stemming from this favorable sentence); State v. Echols, 
382 S.W.3d 266, 287 (Tenn. 2012) (proof suggesting a witness received or had reason to expect leniency from the state typically 
constitutes relevant evidence of bias; here, state dismissed charges against prosecution witness two days after witness testified 
for prosecution; trial court committed error in not allowing defendant opportunity to impeach witness for bias because of the 
dismissed charges; may use extrinsic evidence to impeach for bias).

791.1 State v. Vincent, 2019 Tenn. Crim. App. LEXIS 713 (Tenn. Crim. App. Nov. 8, 2019) (trial court permitted the defendant to 
cross-examine the victim regarding any leniency or favorable treatment he received from the prosecution, including his sentence 
to diversion for patronizing prostitution, the State’s failure to charge him with any offenses committed in the incident under trial, 
and the prosecutor’s failure to report his misconduct).

792 State v. Rice, 184 S.W.3d 646, 670 (Tenn. 2006). See also, State v. Gonzales, 2018 Tenn. Crim. App. LEXIS 783 (Tenn. 
Crim. App. 2018) (victim’s mother’s pending U-visa application, which allowed applicant to obtain permanent legal status after 3 
years by providing “specific facts relating to criminal activity,” could motive witness—mother’s sister—to lie or exaggerate her 
claims against defendant in order to help the victim’s mother obtain the visa, and the application was, therefore, relevant to show 
possible bias against defendant).

792.1 A motivation to testify falsely does not arise merely because the witness is on probation, however. See State v. Ward, 2019 
Tenn. Crim. App. LEXIS 202 (Tenn. Crim. App. Apr. 1, 2019), where the defense attempted to cross-examine the witness about 
(1) her incentive to testify consistently with her prior police statements in order to remain in good standing with the terms of her 
probation, and (2) whether she knew about the possibility of receiving money from the police in exchange for information about 
criminal activity. The court excluded questions about these issues during impeachment, limiting the defense inquiry to questions 
about her prior convictions and whether she had received any money from the police for information related to the present case. 
The court also excluded evidence that she was on probation, since no evidence suggested she had testified falsely to remain in 
good standing with the terms of probation.

793 See, e.g., State v. Benson, 645 S.W.2d 423 (Tenn. Crim. App. 1983) (prosecution required to disclose concessions to witness 
if that witness’s testimony is material or if the state has falsely denied that a deal was made).

794 979 S.W.2d 587, 591 (Tenn. 1998).

795 Id.

796 See State v. Boxley, 76 S.W.3d 381 (Tenn. Crim. App. 2001).

797 See, e.g., State v. Ingram, 638 S.W.2d 428, 430 (Tenn. Crim. App. 1982) (when state enters agreement with witness in 
exchange for witness’s cooperation, all of the compromise is open for inquiry for impeachment purposes).
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violation if the alleged concession is unrelated to the testimony. In State v. Bragan,799 the defendant sought 
to cross-examine a prosecution witness on the fact that the witness was not prosecuted for escape from 
prison. The Court of Criminal Appeals rejected the argument because the non-prosecution decision 
occurred more than eleven years before the instant trial, was made by an unrelated agency, and could not 
have been conditioned on testimony in a future trial for a crime that had not yet happened.

[c] Threats

Impeachment for bias or prejudice always includes the opportunity to ask about threats to a witness.800 The 
underlying theory is that a witness who has received threats concerning his or her testimony or other 
matters may alter the testimony because of those threats. The witness may accede to the threats or react 
negatively to the threats and to the party believed responsible for them.

[d] Stake in Outcome of Lawsuit

If a witness has a stake in the outcome of the lawsuit, that potential source of bias or prejudice can be 
explored for impeachment purposes.801 The theory is that the defendant’s personal interest may induce the 
witness to testify in the way that best benefits the witness. One example is the witness who is involved in 
another pending lawsuit based on the same facts at issue in the case in which the witness is testifying.802 
The mere fact that a witness is on probation at the time they testify does not, on its own, permit counsel to 
inquire into the witness’s probation status during impeachment.802.1

[e] Prior Settlement of Claim

If a witness has entered a financial settlement with a party, the settlement may be admissible to show the 
witness’s bias or prejudice. A pending settlement is likewise admissible.803

798 See State v. Smith, 893 S.W.2d 908 (Tenn. 1994) (undue restriction on right to explore promises of leniency may violate 
confrontation rights, but harmless error in this case); Delaware v. Van Arsdall, 475 U.S. 673, 106 S.Ct. 1431, 89 L.Ed.2d 674 
(1986) (inquiry into dismissed charges); Davis v. Alaska, 415 U.S. 308 (1974) (juvenile witness’s probation status). See also 
State v. Boxley, 76 S.W.3d 381 (Tenn. Crim. App. 2001) (due process may be violated if Bolden requirements concerning 
disclosure of plea agreement and/or full cross-examination are not followed). But see State v. Black, 815 S.W.2d 166 (Tenn. 
1991) (harmless error to restrict cross-examination of prosecution witness about pending indictment against witness; witness’s 
bias against defendant was obvious and the questions about the pending indictment were only marginally relevant).

799 920 S.W.2d 227 (Tenn. Crim. App. 1995).

800 See, e.g., Graham v. McReynolds, 88 Tenn. 240, 12 S.W. 547 (1889) (witness was threatened that she would be sent “to hell 
in a minute” if she did not testify for the plaintiff in a certain way); United States v. Thompson, 359 F.3d 470 (7th Cir. 2004) (past 
threats to girlfriend-witness).

801 See, e.g., State v. Byerley, 658 S.W.2d 134 (Tenn. Crim. App. 1983) (prosecutor can ask whether defense witness had an 
interest in the lawsuit); Maxwell v. State, 50 Tenn. 420 (1871) (prosecutor would have appeared guilty had defendant been 
acquitted of assault charges).

802 State v. Russell, 735 S.W.2d 840 (Tenn. Crim. App. 1987); State v. Horne, 652 S.W.2d 916 (Tenn. Crim. App. 1983) (witness 
filed civil lawsuit against criminal defendant); Pique v. State, 499 S.W.2d 4 (Tenn. Crim. App. 1973) (witness can be asked if he 
is under indictment for crime stemming from same transaction being tried in instant case); Cribbs v. State, 205 Tenn. 138, 325 
S.W.2d 567 (1959) (prosecutor in criminal case can be asked about pending civil suit prosecutor filed against criminal defendant 
for same conduct being tried in criminal case).

802.1 See State v. Ward, 2019 Tenn. Crim. App. LEXIS 202 (Tenn. Crim. App. Apr. 1, 2019) (where defense counsel argued that 
a witness who was on probation was at least partially motivated by a fear of going to prison if she did not testify in a way that 
pleased the State; the Court of Criminal Appeals affirmed the trial court’s decision to exclude cross examination on this issue, 
since there was no evidence the witness had an incentive to testify untruthfully in order to remain on probation).
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[f] Relationship to Party

A witness may also be biased or prejudiced if the witness has some relationship to a party to the lawsuit. 
This relationship may induce the witness to slant testimony for or against a party. This principle was stated 
eloquently in the leading Tennessee case, Creeping Bear v. State:804

It is always competent to prove the friendliness or unfriendliness of a witness, his partiality for one 
party, or hostility to the other, in order that the jury may judge of his credibility and the trustworthiness 
of his testimony. It is the experience of trial courts that witnesses are often as much influence[d] in 
testifying by feelings of friendship or hostility to parties to the case, as by direct pecuniary interest in 
the result of the trial, and for this reason, proof of the relations of the witness to the parties may be 
shown … .805

Examples include the witness’s employment by the defendant’s insurance company,806 the witness having 
been fired by the party,806.1 the witness’s prior mistreatment of a party,807 lawsuits filed by a party against a 
witness,808 a victim-witness’s desire to convince a friend of the defendant to drop other charges against the 
witness’s son,809 and prior sexual activity between the witness and the party.810 Other examples include 
feelings of love or hate, or shared beliefs.811

[g] Reasons Why Truthful Testimony Not Important

On rare occasions there is proof that a witness may have a motive to testify other than to convey the truth. 
This motive can be inquired into for purposes of affecting the weight to be given the witness’s testimony. 
One of the most dramatic examples of this in Tennessee law is Ennis v. State,812 involving a defense 

803 See Whittemore v. Classen, 808 S.W.2d 447 (Tenn. App. 1991).

804 113 Tenn. 322, 87 S.W. 653 (1904).

805 Id. at 325, 87 S.W. at 653; Harper v. Churn, 83 S.W.3d 142 (Tenn. Ct. App. 2001) (permissible to impeach for bias by 
introducing evidence of prior incident between witness and party against whom witness testified; incident might have led witness 
to be prejudiced against that party).

806 See, e.g., Phillips v. Pitts, 602 S.W.2d 246 (Tenn. App. 1980).

806.1 Hatfield v. Allenbrooke Nursing & Rehab. Ctr., LLC, 2018 Tenn. App. LEXIS 450 (Tenn. Ct. App. 2018) (trial court erred by 
excluding evidence tending to show former employees had a bias against the defendant, but ruling did not result in unfair 
prejudice).

807 See, e.g., State v. Wingard, 891 S.W.2d 628 (Tenn. Crim. App. 1994) (prior beatings of defendant by witnesses); Colbaugh 
v. State, 188 Tenn. 103, 216 S.W.2d 741 (1948) (testifying police officers can be impeached by proof they mistreated criminal 
defendant).

808 State v. Wingard, 891 S.W.2d 628 (Tenn. Crim. App. 1994) (civil rights actions against witnesses).

809 State v. Reid, 882 S.W.2d 423 (Tenn. Crim. App. 1994).

810 Id. See also State v. Sherlin, 2018 Tenn. Crim. App. LEXIS 555 (Tenn. Crim. App. 2018) (where witness sent nude photos to 
victim); Emerson v. Oak Ridge Research, Inc., 187 S.W.3d 364, 374 (Tenn. Ct. App. 2005) (evidence that witness had 
illegitimate child fathered by defendant; shows potential bias of witness), overruled in part, on other grounds, Haynes v. Formac 
Stables, Inc., 463 S.W.3d 34 (Tenn. 2015).

811 See, e.g., State v. Gilley, 297 S.W.3d 739 (Tenn. Crim. App. 2008) (defendant’s brother was cross-examined about letters the 
brother wrote to the defendant referring to the prosecutor as a “dumbass” and other similar epithets; shows the brother’s bias 
and is relevant to his credibility).
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witness who was a prisoner in the penitentiary and claimed that he, not the defendant, committed the 
robbery being tried. On cross-examination by the prosecutor, the witness admitted that he had planned to 
escape while away from prison testifying in the instant case. The prisoner-witness demonstrated his 
sincerity by producing a hidden handcuff key, most likely to the horror of the prison guards attending him in 
court. The appellate court held that the witness could be impeached by proof that he had a motive to testify 
that was independent of any desire to be truthful.

[h] Mental Problems Evoking Bias

On rare occasions, a witness’s mental illness may cause the witness to be biased for or prejudiced against 
a party. A paranoid person may feel intense hatred against someone.813 In such cases, counsel may 
introduce proof of the witness’s mental status in order to impeach the witness’s veracity. The witness’s 
mental illness may also be admissible to prove impaired capacity, Rule 617, or to challenge competence to 
testify, Rules 601 and 603.

[i] Racial Bias

A witness’s racial bias can be inquired into for impeachment purposes in appropriate cases. The trier of fact 
should be permitted to assess whether such prejudices affected a witness’s testimony.814
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812 549 S.W.2d 380 (Tenn. Crim. App. 1976).

813 See generally United States v. Lindstrom, 698 F.2d 1154 (11th Cir. 1983); see also Boggs v. Collins, 226 F.3d 728 (6th Cir. 
2000).

814 State v. Williams, 819 S.W.2d 447, 452 (Tenn. Crim. App. 1991). , substituted opinion, State v. Williams, 827 S.W.2d 804 
(Tenn. Crim. App. 1991).
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Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.17 Rule 617. Impeachment by Impaired Capacity

[1] Text of Rule

Rule 617 Impeachment by Impaired Capacity

A party may offer evidence that a witness suffered from impaired capacity at the time of an 
occurrence or testimony.

Advisory Commission Comment:

Only impaired capacity at “occurrence or testimony” will impeach.

[2] Impeachment by Proof of Impaired Capacity

[a] Relevance of Impaired Capacity

The witness’s physical or mental capacity may have a bearing on several issues. First, as discussed 
elsewhere,815 a witness’s physical or mental capacity may be dispositive in determining whether the witness 
had the capacity to understand an oath or affirmation and is therefore a competent witness under Rules 
601 and 603. Usually, however, the witness will be found competent, since modern rules, including Rule 
601 of the Tennessee Rules of Evidence, make virtually any witness competent to testify.815.1

Second, the witness’s physical or mental capacity may be an important factor in assessing his or her 
credibility. As discussed above,816 mental illness can cause a witness to be biased.

It also can affect the witness’s capacity to observe, record, recall, or narrate. For example, the trier of fact 
should be informed that a key fact witness to an auto accident had poor eyesight at the moment the witness 
saw the accident. Rule 617 recognizes this and authorizes a party to “offer evidence that a witness suffered 
from impaired capacity at the time of an occurrence or testimony.” This same principle is incorporated by 
federal common law, not evidence rule, into federal evidence law.817

[b] Impaired Capacity

Tennessee Rule 617 does not define the key phrase “impaired capacity.” It should be read broadly, 
however, to apply to any impairment that would be relevant to this witness’s ability to observe, record, 
recall, or narrate. Before relevance can be determined, one must know something about what the witness 

815 See above § 6.03[5].

815.1 See, e.g., State v. Graham, 2016 Tenn. Crim. App. LEXIS 175 (Tenn. Crim. App. 2016) (so long as a witness is of sufficient 
capacity to understand the obligation of an oath or affirmation, and some rule does not provide otherwise, the witness is 
competent).

816 See above § 6.16[4].

817 See, e.g., United States v. Lindstrom, 698 F.2d 1154 (11th Cir. 1983).
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will say. If the witness is simply going to report what the witness heard, the witness’s poor eyesight may 
have little bearing on the case. If the witness testifies from memory about an event two years ago, it would 
be relevant to prove that the witness suffered from a brain condition that made it impossible for the witness 
to remember remote events accurately.

[c] Timing of Impairment

The trier of fact may be interested in a witness’s physical or mental capacity either while witnessing the 
event or while testifying. If the witness had an impaired capacity at either time, the witness’s credibility may 
be adversely affected and the testimony given less weight. Rule 617 correctly admits evidence of an 
impaired capacity at either the time of the occurrence or the time of the testimony.818

[d] Extrinsic Evidence

A witness’s impaired capacity is not considered collateral. Therefore extrinsic evidence of the impairment is 
admissible, subject to exclusion because of Rule 403 or other evidence rules.819

[e] Great Judicial Discretion

Inquiry into a witness’s impaired capacity is fraught with difficulties. Sometimes the issue may be 
embarrassing to a witness and not very significant in assessing credibility. The witness may have been 
hospitalized in a mental institution many years ago or may have been treated for alcoholism or drug 
addiction in the distant past. In other situations the evidence may be highly prejudicial as it brings up issues 
involving drugs that have little if anything to do with the instant case.

Because of these dangers, trial courts are given significant discretion in decisions on the admissibility of 
proof of impaired capacity. Rule 403’s exclusionary power can be used when the probative value of the 
proof is slight and the dangers of prejudice and issue confusion are high. Often the court may find it 
advisable to examine the possible proof carefully and narrow its scope to minimize the harm to the witness. 
In the leading case, State v. Barnes,820 the Tennessee Supreme Court held that a witness’s mental 
hospitalization could be used for impeachment purposes, but the witness’s hospital records could only be 
used to establish the admission dates, history on admission, admitting diagnosis, discharge dates, and that 
discharge was against medical advice. Other details in the records were inadmissible.

[3] Illustrations of Impaired Capacity

[a] Drug or Alcohol Use

Tennessee courts permit questions about a witness’s drug or alcohol use if the proof relates to the 
witness’s capacity to observe, record, recall or describe accurately the events about which the witness 
testified.821 However, this evidence may be inadmissible if it is not related to these capacities.822

818 Cf. United States v. Butt, 955 F.2d 77 (1st Cir. 1992) (proper to exclude hospital report of prosecution witness’s suicide 
attempt because there was no indication the mental problems at that time had a bearing on the witness’s ability to perceive, 
recall, or testify accurately). See also State v. Graham, 2016 Tenn. Crim. App. LEXIS 175 (Tenn. Crim. App. 2016) (Rule 617 
allows a party to impeach a witness by demonstrating his or her impaired capacity either at the time of the testimony; however, 
court was under no obligation to voir dire witness as to whether witness was on drugs or alcohol merely because witness was 
“thick-tongued” during testimony, particularly since defense counsel did not question the witness about whether he was under 
the influence of drugs or alcohol at the time of his testimony and chose to question him only about past alcohol and drug use).

819 See United States v. Banks, 520 F.2d 627 (7th Cir. 1975).

820 703 S.W.2d 611, 618 (Tenn. 1985).
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[b] Mental Disease or Defect

The leading Tennessee case, State v. Barnes,823 held that a key government witness could be cross-
examined about his mental state or condition at the time of the trial or the time of the events about which he 
testified. The Tennessee Supreme Court permitted counsel to inquire into the witness’s mental 
hospitalizations near the time of the event the witness observed. The Court held that these indicated mental 
instability that might reasonably be expected to affect the witness’s contact with reality and his ability to 
recall events accurately within a time frame relevant to the crime and to his trial testimony.824
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821 See, e.g., State v. Blair, 634 S.W.2d 627, 635 (Tenn. Crim. App. 1982) (witness’s alcoholism and penchant for sniffing glue 
arguably relevant to ability to observe and recall events which witness described while testifying); Fleming v. State, 24 Tenn. 563 
(1845) (in order to challenge robbery victim’s accuracy, can ask about how many drinks witness consumed at time of robbery).

822 Cf. State v. Bledsoe, 626 S.W.2d 468 (Tenn. Crim. App. 1981) (error to permit questions about witness’s use of cocaine at 
any time in past; query not related to witness’s capacity at relevant time); Martin v. State, 584 S.W.2d 830 (Tenn. Crim. App. 
1979) (incest victim’s use of marijuana inadmissible for impeachment purposes; no argument on issue of effect on victim’s 
capacity to testify accurately).

823 703 S.W.2d 611 (Tenn. 1985). See also State v. Robinson, 2020 Tenn. Crim. App. LEXIS 277 (Tenn. Crim. App. Apr. 21, 
2020) (in sex abuse case, the victims’ alleged drug use was inadmissible under Rule 617, since there was no evidence the 
victims used drugs while they were living in defendant’s home or at the time the abuse occurred, and there was no suggestion 
that the victims were impaired at the time they testified).

824 Id. at 618.
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Tennessee Law of Evidence  >  CHAPTER 6 ARTICLE VI. TENNESSEE LAW OF EVIDENCE—
WITNESSES

§ 6.18 Rule 618. Impeachment of Expert by Learned Treatises

[1] Text of Rule

Rule 618 Impeachment of Expert by Learned Treatises

To the extent called to the attention of an expert witness upon cross-examination or relied 
upon by the witness in direct examination, statements contained in published treatises, 
periodicals, or pamphlets on a subject of history, medicine, or other science or art, 
established as a reliable authority by the testimony or admission of the witness, by other 
expert testimony, or by judicial notice, may be used to impeach the expert witness’s 
credibility but may not be received as substantive evidence.

Advisory Commission Comment:

The rule restates the current Tennessee view. Sale v. Eichberg, 105 Tenn. 333, 59 S.W. 1020 
(1900); McCay v. Mitchell, 62 Tenn. App. 424, 463 S.W.2d 710 (1970).

[2] Impeachment of Expert Witness By Use of Learned Treatise

[a] In General

An expert may be impeached by use of a learned treatise, pursuant to Rule 618. A learned treatise may not 
be used to impeach a lay witness, since Rule 618 extends only to impeachment of expert witnesses. The 
purpose of using the treatise to impeach is to test the expert’s knowledge and understanding of the topic at 
issue. The treatise is not admissible to prove the truth of its contents. In Tennessee, the learned treatise is 
not admissible as substantive evidence as a hearsay exception,825 contrary to federal evidence law.826

[b] Treatise Brought to Expert’s Attention or Relied Upon by Expert

Rule 618 permits a treatise to be used to impeach an expert only if the expert is aware of the treatise in one 
of two ways. First, the treatise can be brought to the expert’s attention during cross-examination. Perhaps 
counsel will ask the expert if he or she is familiar with Dr. Jennifer Smith’s treatise on bone marrow 
diseases. Second, the expert can have relied on the treatise during direct examination. Usually this means 
the expert will have cited the treatise to support the expert’s direct testimony.

It should be noted that this expert need not acknowledge the treatise as authoritative or useful or one the 
expert has ever consulted. Rule 618 simply states that the expert being impeached by the treatise need 

825 See, e.g., Russell v. Ill. Cent. R.R., 2015 Tenn. App. LEXIS 520 (Tenn. Ct. App. 2015) (because Rule 618 provides that the 
work used to impeach the credibility of a witness is not to be received as substantive evidence, the trial court did not err in not 
allowing defendant to display the text of the chapter in question to the jury); Griffin v. State, 595 S.W.2d 96 (Tenn. Crim. App. 
1980) (veterinary medicine journal article is hearsay and inadmissible in Tennessee); Cary v. Arrowsmith, 777 S.W.2d 8, 18 
(Tenn. Ct. App. 1989) (physician may not testify about content of medical literature as substantive proof).

826 FED R. EVID. 803(18) (learned treatise hearsay exception).

https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KM80-R03K-6083-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3X82-8700-00KR-D253-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3X82-8700-00KR-D253-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-7850-003V-D4K8-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5GBH-74J1-F04K-702Y-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-5DJ0-003V-D2FS-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-5DJ0-003V-D2FS-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-4VN0-003F-94WH-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-4VN0-003F-94WH-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:62D5-P121-F5T5-M46H-00009-00&context=1530671


Page 2 of 3

1 Tennessee Law of Evidence § 6.18

Charlena Fuqua

only have relied on the treatise during direct examination or have had the treatise called to that expert’s 
attention during cross-examination.

[c] Kinds of Writing Included

Rule 618 applies only to works that have been published. Unpublished writings, irrespective of their merit, 
are not admissible to impeach under Rule 618.

Rule 618 applies to many types of writings, including treatises, periodicals, and pamphlets. Pictorial 
evidence also may constitute a summary form of medical literature.826.1 Because of changes in technology, 
the definition of “published” must be viewed broadly and not merely referring to books and other hard copy 
materials.826.2 If the materials are established as a “reliable authority,” the precise mode of dissemination 
may be of little importance since the necessary dissemination actually occurred. Thus, a report available 
only on the internet may well satisfy this rule.826.3 Similarly, a treatise that was not in effect at the time of the 
alleged medical malpractice may also be used to impeach an expert in some situations.826.4

[d] Subject Matter of Treatise

Rule 618 reaches writings on a number of subjects, including history, medicine, or other science or art. 
Thus, a learned treatise does not necessarily have to deal with science in order to be used for 
impeachment purposes.

[e] Established as Reliable Authority

Since the reason that a learned treatise is admissible to impeach is that it has some indicia of reliability, 
Rule 618 states that the treatise must be established as a reliable authority in one of three ways. First, the 
expert being impeached can testify that the treatise is a reliable authority. Second, another expert can be 
called to the stand to testify that the work is a reliable authority.827 Third, the court can take judicial notice 

826.1 See, e.g., Logian v. Morisy, 2016 Tenn. App. LEXIS 586 (Tenn. Ct. App. 2016) (trial court did not violate Rule 618 by 
admitting a pictograph summarizing statistical findings in medical literature, where it appeared that appellant’s attorney agreed to 
entry of the exhibit and that appellee’s expert merely corroborated appellant’s expert’s testimony; even if error was assumed, the 
corroborating testimony of the two opposing experts negated a finding that the admission of the exhibit affected the judgment, so 
error was not reversible).

826.2 See, e.g., Rodriguez v. Bridgestone/Firestone N. Am. Tire, LLC, 2017 Tenn. App. LEXIS 678 (Tenn. Ct. App. Oct. 10, 2017) 
(although a report on tire recalls, which was available on the National Highway and Traffic Safety Administration (“NHTSA”) 
website, could be used under Rule 618 to cross examine defense’s expert witness regarding design defects, after the expert 
stated that the information in the report did not relate to design defects but instead addressed manufacturing defects, the trial 
court properly sustained defense counsel’s objection to any further questions related to the report and excluded it from being 
admitted as substantive evidence).

826.3 See, e.g., Rodriguez v. Bridgestone/Firestone N. Am. Tire, LLC, 2017 Tenn. App. LEXIS 678 (Tenn. Ct. App. 2017) (report 
of tire defects, available on NHTSA’s website, could be used under Rule 618 to attempt to impeach defense witness who 
testified on direct examination that tire design defects were “extremely rare”; but after the witness stated during voir dire that the 
report addressed “by far” manufacturing defects, not design defects, there was no foundation for counsel to use the report to 
rebut witness’s design defect statement).

826.4 Stanfield v. Neblett, 339 S.W.3d 22, 38 (Tenn. Ct. App. 2010) (expert witness—a physician—may be cross examined with 
the most recent version of professional guidelines though these guidelines were not published at time of alleged malpractice; 
expert testified that there were no material changes between newest set of guidelines and ones in effect at the time of the 
alleged malpractice).

827 See, e.g., Carroll v. Morgan, 17 F.3d 787, 790 (5th Cir. 1994) (though defense expert being cross-examined by use of 
medical texts and journals would not recognize them as authoritative, use of materials to cross-exam was permissible because 
another expert provided the foundation that the materials were reliable).
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that the writing is a reliable authority. If none of these is successful, the writing is inadmissible because it is 
too unreliable to affect the weight of the expert’s testimony.828

[f] Not Received as Substantive Evidence or Exhibit

A learned treatise used for impeachment, pursuant to Tennessee Rule 618, may not be received as 
substantive evidence and should not be received as an exhibit.829 If the learned treatise were received as 
an exhibit, there is the danger the jury could misuse it, read parts that were not discussed in court, and give 
it more attention than other evidence that was not in written form and not received as an exhibit.

[3] Form of Interrogation About Treatise

Although there are several ways a learned treatise can be used to impeach a witness, the typical approach 
involves counsel reading or having the expert read the relevant portion of the treatise, asking the expert if he or 
she agrees with the treatise, and comparing the expert’s opinion with that of the author of the treatise.830
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828 See United States v. Turner, 104 F.3d 217, 221 (8th Cir. 1997) (treatises inadmissible since no expert testified they were 
authoritative). Cf. Perkins v. Park View Hosp., 61 Tenn. App. 458, 456 S.W.2d 276 (1970) (expert testified, without contradiction, 
that American Medical Association Journal was not authoritative treatise, but was medium for dissemination of opinions of 
individual authors).

829 See, e.g., Russell v. Ill. Cent. R.R., 2015 Tenn. App. LEXIS 520 (Tenn. Ct. App. 2015); Emery v. Southern Ry. Co., 866 
S.W.2d 557 (Tenn. Ct. App. 1993); Godbee v. Dimick, 213 S.W.3d 865, 872–75 (Tenn. Ct. App. 2006) (learned treatise used to 
impeach expert witness may not be used as substantive evidence or given to the jury as an exhibit; extensive discussion of 
federal authorities).

830 This procedure was approved in McCay v. Mitchell, 62 Tenn. App. 424, 463 S.W.2d 710 (1970).
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