
| About LexisNexis | Privacy Policy | Terms & Conditions | Copyright © 2021 LexisNexis

Charlena Fuqua

User Name: Charlena Fuqua

Date and Time: Tuesday, August 3, 2021 2:35:00 PM CDT

Job Number: 149814016

Documents (9)

1. Synopsis to CHAPTER 10 : ARTICLE X. TENNESSEE LAW OF EVIDENCE—CONTENTS OF WRITINGS, 

RECORDINGS, AND PHOTOGRAPHS

Client/Matter: -None-

2. § 10.01 Rule 1001. Definitions

Client/Matter: -None-

3. § 10.02 Rule 1002. Requirement of Original

Client/Matter: -None-

4. § 10.03 Rule 1003. Admissibility of Duplicates

Client/Matter: -None-

5. § 10.04 Rule 1004. Admissibility of Other Evidence of Contents

Client/Matter: -None-

6. § 10.05 Rule 1005. Public Records

Client/Matter: -None-

7. § 10.06 Rule 1006. Summaries

Client/Matter: -None-

8. § 10.07 Rule 1007. Testimony or Written Admission of Party

Client/Matter: -None-

9. § 10.08 Rule 1008. Functions of Court and Jury

Client/Matter: -None-

http://www.lexisnexis.com/about-us/
http://www.lexisnexis.com/en-us/terms/privacy-policy.page
http://www.lexisnexis.com/terms/general.aspx
http://www.lexisnexis.com/terms/copyright.aspx
https://plus.lexis.com/api/document?id=urn:contentItem:4JGC-XYV0-R03M-7301-00000-00&idtype=PID&context=1530671
https://plus.lexis.com/api/document?id=urn:contentItem:4JGC-XYV0-R03M-7301-00000-00&idtype=PID&context=1530671
https://plus.lexis.com/api/document?id=urn:contentItem:55BD-KWC0-R03N-J0KG-00000-00&idtype=PID&context=1530671
https://plus.lexis.com/api/document?id=urn:contentItem:55BD-KWC0-R03N-J0KK-00000-00&idtype=PID&context=1530671
https://plus.lexis.com/api/document?id=urn:contentItem:55BD-KWC0-R03N-J0KP-00000-00&idtype=PID&context=1530671
https://plus.lexis.com/api/document?id=urn:contentItem:55BD-KWC0-R03N-J0KT-00000-00&idtype=PID&context=1530671
https://plus.lexis.com/api/document?id=urn:contentItem:55BD-KWC0-R03N-J0KX-00000-00&idtype=PID&context=1530671
https://plus.lexis.com/api/document?id=urn:contentItem:55BD-KWC0-R03N-J0M1-00000-00&idtype=PID&context=1530671
https://plus.lexis.com/api/document?id=urn:contentItem:55BD-KWC0-R03N-J0M4-00000-00&idtype=PID&context=1530671
https://plus.lexis.com/api/document?id=urn:contentItem:55BD-KWC0-R03N-J0M7-00000-00&idtype=PID&context=1530671


Charlena Fuqua

1 Tennessee Law of Evidence CHAPTER 10.syn

Tennessee Law of Evidence  >  CHAPTER 10 ARTICLE X. TENNESSEE LAW OF EVIDENCE—
CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS

CHAPTER 10 ARTICLE X. TENNESSEE LAW OF EVIDENCE—CONTENTS OF 
WRITINGS, RECORDINGS, AND PHOTOGRAPHS

§ 10.01  Rule 1001. Definitions

[1]  Text of Rule

[2]  General Concept of “Best Evidence”

[a]  In General

[b]  Overview of Rules 1001–1008

[3]  Definitions

[a]  In General

[b]  Writings and Recordings

[c]  Photographs

[d]  Original

[e]  Duplicate

§ 10.02  Rule 1002. Requirement of Original

[1]  Text of Rule

[2]  Best Evidence Rule

[a]  In General

[b]  Proof of Content

[c]  Original

[d]  Other Provisions of Rules

[e]  Other Provisions of Law

§ 10.03  Rule 1003. Admissibility of Duplicates

[1]  Text of Rule

[2]  Admissibility of Duplicates; General Provisions

§ 10.04  Rule 1004. Admissibility of Other Evidence of Contents

https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:4JGC-XYV0-R03M-7301-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0KG-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0KG-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0KK-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0KK-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0KP-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0KP-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0KT-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0KT-00000-00&context=1530671


Page 2 of 3

1 Tennessee Law of Evidence CHAPTER 10.syn

Charlena Fuqua

[1]  Text of Rule

[2]  Unavailable Original: In General

[3]  Original Lost or Destroyed

[4]  Original Not Obtainable Through Judicial Process

[5]  Original in Control of Opponent

[6]  Collateral Matters

§ 10.05  Rule 1005. Public Records

[1]  Text of Rule

[2]  Public Records

§ 10.06  Rule 1006. Summaries

[1]  Text of Rule

[2]  Admission of Summaries: In General

[3]  Summaries of Writings

[4]  Summaries of Other Evidence

[5]  Examination of Originals by Other Parties; Notice

[6]  Applicability of Rules 401 and 403

§ 10.07  Rule 1007. Testimony or Written Admission of Party

[1]  Text of Rule

[2]  Admissibility of Testimony or Written Admission

[a]  In General

[b]  Testimony or Deposition

[c]  Written Admission

[d]  Admission and Statement Against Interest Distinguished

§ 10.08  Rule 1008. Functions of Court and Jury

[1]  Text of Rule

[2]  Functions of Court and Jury

[a]  In General

[b]  Judge-Only Issues

[c]  Judge-Jury Issues

[d]  Illustration

https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0KX-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0KX-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0M1-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0M1-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0M4-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0M4-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0M7-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:55BD-KWC0-R03N-J0M7-00000-00&context=1530671


Page 3 of 3

1 Tennessee Law of Evidence CHAPTER 10.syn

Charlena Fuqua

Tennessee Law of Evidence
Copyright 2021,  Matthew Bender & Company, Inc., a member of the LexisNexis Group.

End of Document



Charlena Fuqua

1 Tennessee Law of Evidence § 10.01

Tennessee Law of Evidence  >  CHAPTER 10 ARTICLE X. TENNESSEE LAW OF EVIDENCE—
CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS

§ 10.01 Rule 1001. Definitions

[1] Text of Rule

Rule 1001 Definitions 

For purposes of this article the following definitions are applicable:

(1) Writings and recordings. “Writings” and “recordings” consist of letters, words, numbers, 
sounds, or their equivalent, set down by handwriting, typewriting, printing, 
photostating, photographing, magnetic impulse, mechanical or electronic recording, or 
other form of data compilation.

(2) Photographs. “Photographs” include still photographs, x-ray films, video tapes, and 
motion pictures.

(3) Original. An “original” of a writing or recording is the writing or recording itself or any 
counterpart intended to have the same effect by a person executing or issuing it. An 
“original” of a photograph includes the negative or any print. If data are stored in a 
computer or similar device, any printout or other output readable by sight and shown to 
reflect the data accurately is an “original.”

(4) Duplicate. A “duplicate” is a copy produced by the same impression as the original, or 
from the same matrix, or by means of photography, including enlargements and 
miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or 
by other equivalent techniques which accurately reproduce the original.

Advisory Commission Comment:

Tennessee’s existing best evidence rule, also known as the original document rule, undergoes 
expansion in proposed Rules 1001 and 1003. As a practical matter, the most significant 
provision is the definition of “duplicate” in Rule 1001(4), which encompasses the copies familiar 
to all lawyers with copying machines. Support for admissibility can be found in Bolton v. State, 
617 S.W.2d 909 (Tenn. Crim. App. 1981). The copy usually would be admissible on an equal 
plane with an “original” under Rule 1003.

1999 Advisory Commission Comment:

The Commission believes that the language in subsection (1) defining “writings and recording” 
is sufficiently broad to cover electronic imaging, a process by which documents are read into a 
computer by a scanner for electronic storage. That is a “form of data compilation.” Moreover, 
the General Assembly reenacted the Uniform Photographic Copies of Business and Public 
Records as Evidence Act, T.C.A. § 24-7-119, effective April 29, 1998.

[2] General Concept of “Best Evidence”

[a] In General
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Few concepts are as poorly understood or as frequently misused as the “best evidence” or “original writing” 
rule. Stated simply, the underlying theory is that only the best or most accurate proof of written or similar 
evidence should be admitted, to the exclusion of inferior sources of the same proof, absent some 
extraordinary justification for the introduction of secondary evidence. At common law the best evidence rule 
actually applied only in certain situations where the terms of a writing were a controlling issue. Moreover, 
the traditional rule has been limited by Rules 1001–1008 of the Tennessee Rules of Evidence.

The common-law best evidence concept, unlike the provisions of Rules 1001–1008, dealt only with written 
evidence,1 and substantially pre-dated the technology of carbon paper, photocopy machines, and 
computers. The rule has evolved at common law to what is now more accurately called the “original writing 
rule,” which has been summarized as follows:

[I]n proving the content of a writing, recording or photograph, where the terms of the content are 
material to the case, the original must be produced unless it is shown to be unavailable for some 
reason other than the serious fault of the proponent or unless secondary evidence is otherwise 
permitted by rule or statute.2

The key to understanding the best evidence rule is that it is designed to ensure that the trier of fact receives 
accurate evidence of writings and similar items. To some extent it recognizes that the exact content of 
writings and the like is often of critical importance in the modern world. The rule operates to minimize 
inaccuracies caused by an intentional or accidental misrepresentation of the contents of various items. 
Thus, it avoids risks that occur when a hand-copied document or an oral statement of the content of that 
document is admitted in evidence to prove the contents of that document.3 On the other hand, the best 
evidence rule is a rule of preference rather than exclusion and, therefore, “it does not exclude evidence but 
rather requires the introduction of the best available form of the evidence.”3.1

Before the Tennessee Rules of Evidence, Tennessee courts addressed the problem of “mistransmission,” 
which is the alteration of information in the copying process. When there was no apparent threat of 
mistransmission, the Tennessee courts generally did not exclude duplicates under the best evidence rule.4

1 Davidson v. State, 223 Tenn. 193, 205, 443 S.W.2d 457, 462 (1969); Brown v. State, 186 Tenn. 378, 210 S.W.2d 670 (1948); 
Dorsey v. State, 568 S.W.2d 639 (Tenn. Crim. App. 1978); Wallis v. State, 546 S.W.2d 244 (Tenn. Crim. App. 1976); Boshears 
v. State, 500 S.W.2d 621 (Tenn. Crim. App. 1973).

2 MCCORMICK ON EVIDENCE 404 (6th ed. 2006).

3 See generally MCCORMICK ON EVIDENCE 404–05 (6th ed. 2006); MICHAEL H. GRAHAM, 4 HANDBOOK OF FEDERAL EVIDENCE 825 et 
seq. (6th ed. 2006); see also Bolton v. State, 617 S.W.2d 909, 913 (Tenn. Crim. App. 1981).

3.1 Muhammad v. State, 2016 Tenn. Crim. App. LEXIS 879 (Tenn. Crim. App. 2016) quoting Iloube v. Cain, 397 S.W.3d 597, 602 
(Tenn. Ct. App. 2012). See also, State v. Primm, 2018 Tenn. Crim. App. LEXIS 809 (Crim. App. 2018) (witness’s testimony did 
not violate the best evidence rule where the State introduced the recording into evidence and played it for the jury, and the trial 
court allowed the witness to interpret what he heard on the recording but instructed the jury that the recording was the actual 
evidence); State v. Smith, 2018 Tenn. Crim. App. LEXIS 645 (Tenn. Crim. App. 2018) (where defendant’s conviction for sexual 
exploitation of minor was based on 40 photographs copied onto a thumb drive by witnesses who received the computer 
containing the photographs from the defendant; although defendant argued the trial court erred in admitting the thumb drive into 
evidence, claming that the inability of the agent to recover the original photographs from the computer hard drive made the 
evidence “incomplete” and bolstered his theory that one of the witnesses in possession of the computer conspired against him, 
the appellate court noted that Tenn. R. Evid. 1002 is a rule of preference rather than exclusion, and since the agent’s testimony 
sufficiently established that the photographs on the thumb drive provided to police were the same photographs taken by the 
defendant’s Fujifilm camera, downloaded onto the defendant’s computer, and transferred onto the defendant’s thumb drive, the 
trial court did not err in admitting the thumb drive into evidence); State v. Smartt, 2017 Tenn. Crim. App. LEXIS 960 (Tenn. Crim. 
App. 2017) (the unavailability of a recording of a telephone call does not render testimony about the call inadmissible under the 
best evidence rule; the rule is one of preference rather than exclusion).

4 Bolton v. State, 617 S.W.2d 909, 913 (Tenn. Crim. App. 1981) (no risk of mistransmission of information “when duplicate is a 
photocopy of original”); Clariday v. State, 552 S.W.2d 759, 766 (Tenn. Crim. App. 1976) (when evidence to be admitted was 
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[b] Overview of Rules 1001–1008

Rules 1001–1008 generally describe principles governing the admissibility of writings, recordings, and 
photographs. Of course these rules are not the only ones that must be satisfied before these items are 
admitted. The remaining rules of evidence and other rules of exclusion must still be followed. For example, 
if a carbon copy of a letter satisfies the best evidence requirement of Rules 1002–1003, it may still be 
barred as hearsay or excluded under Rule 403 as too prejudicial.

Rules 1001–1008 follow a logical sequence. Rule 1001 defines five key terms: writings, recordings, 
photographs, originals, and duplicates.5 Rule 1002 states the general rule that an original is ordinarily 
required to prove the contents of a writing, recording, or photograph.6 Rule 1003 generously admits 
duplicates.7 Rule 1004 states four exceptions when an original is not required.8 Rule 1005 describes 
acceptable methods of proving the contents of a public record.9 Rule 1006 permits summaries of 
voluminous items to be used.10 Rule 1007 authorizes oral and written proof of contents of writings used 
against the party offering the secondary evidence.11 Rule 1008 outlines the functions of court and jury in 
best evidence issues.12

The procedures involved in best evidence issues are similar to those for other evidentiary matters. There is 
a clear distinction between the functions of judge and jury.13 Moreover, failure to make a timely objection 
can constitute a waiver of a best evidence objection.14

[3] Definitions

[a] In General

Rule 1001 defines the five key terms used in Rules 1002–1008. In general terms, these rules apply to 
evidence of writings, recordings, and photographs, each defined in Rule 1001. Moreover, these rules 
describe when an original is needed and when a duplicate is acceptable; both terms are also defined in 
Rule 1001.

The types of evidence covered under Rules 1001–1008 of the Tennessee Rules of Evidence are 
surprisingly extensive. Although demonstrations are clearly excluded, many other types of written or real 

simply the figure “$2,500” that had originally been written on a napkin, the information was so simple that no serious 
mistransmission risk existed).

5 See below § 10.01[3].

6 See below § 10.02[2].

7 See below § 10.03[2].

8 See below § 10.04[2].

9 See below § 10.05[2].

10 See below § 10.06[2].

11 See below § 10.07[2].

12 See below § 10.08[2].

13 See below § 10.08[2].

14 See, e.g., Ridgway v. Ford Dealer Computer Services, 114 F.3d 94, 98 (6th Cir. 1997) (failure to object to letter summarizing 
content of contract).
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evidence are encompassed in the definitions of Rule 1001. On the other hand, many physical objects are 
not covered by the best evidence rule, unless a writing on the object is to be proven.15

[b] Writings and Recordings

Rules 1001–1008 extend the common-law notion of a writing. Due to technological advances, these rules 
consider writings and recordings to be so similar that the terms are defined and analyzed by Rule 1001(1) 
as if they were one concept. “Writings and recordings” now cover almost every conceivable method of 
recording information, including letters, words, numbers, sounds, or their equivalent. Rule 1001(1) 
expressly provides that writings and recordings may be memorialized by handwriting, typing, printing, 
photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data 
compilation. Thus, computer tapes and discs, tape recordings, and compact discs are considered to be 
“writings or recordings” under Rule 1001(1).

It is not necessary that a writing be on paper. For example, an inscription on an item of personalty may 
meet the definition set forth above16 but objects of art, though communicative, are ordinarily not considered 
“writings,” though the treatises are divided on the issue.17 Yet, in certain cases, they should be so 
considered. An excellent example is Seiler v. Lucas Film, Ltd.,18 a copyright infringement case in which a 
graphic artist alleged that a 1980 movie copied his 1976-77 drawings of space creatures. Since he had 
destroyed the original drawings, the plaintiff sought to admit recent drawings that recreated his original 
ones. The Court of Appeals correctly looked at the policies behind the best evidence rule and held that the 
original drawings were “writings” under Federal Rule 1001(1). Accordingly, the best evidence rule applied 
and barred proof of the recreations.

The Advisory Commission Comment to Rule 1001 makes it clear that the phrase “form of data compilation” 
includes electronic imaging. A plain reading of the definition of “writings and recordings” would seem to 
encompass data that are stored through some electronic means, such as computer scanning or microfiche. 
However, there was sufficient concern on the part of some commercial entities to result in the enactment of 
Tennessee Code Annotated § 24-7-11919 cited in the Advisory Commission Comment. This amendment to 
the Comment simply clarifies that the definition as originally written is, indeed, so broad that electronic 
imaging is included.

[c] Photographs

Not surprisingly, Rules 1001–1008 make no differentiation between a writing or recording and a 
photograph, which is simply another method of capturing data or information.20 Rule 1001(2) expansively 

15 Cf. United States v. Rodriguez, 968 F.2d 130 (2d Cir.), cert. denied, 506 U.S. 847 (1992) (witness may describe missing purse 
and photo identification card; court’s decision on identification card arguably incorrect if it held the best evidence rule did not 
apply to identification card).

16 MCCORMICK ON EVIDENCE 406 (6th ed. 2006). See also 6 WEINSTEIN’S FEDERAL EVIDENCE 1001-10 to 1001-11 (McLaughlin 2d 
ed. 2000) (question “not free from doubt”). The concept of an inscription as a writing was endorsed by the court in Clariday v. 
State, 552 S.W.2d 759, 766 (Tenn. Crim. App. 1976).

17 CHRISTOPHER B. MUELLER & LAIRD C. KIRKPATRICK, 5 FEDERAL EVIDENCE 662 (3d ed. 2007) (painting, etching, lithograph, or 
sculpture often not considered a writing, despite communicative impact, but may be such depending on context of case). But see 
MICHAEL H. GRAHAM, 4 HANDBOOK OF FEDERAL EVIDENCE 826 n.1 (6th ed. 2006) (“artwork is included”).

18 808 F.2d 1316 (9th Cir. 1986), cert. denied, 484 U.S. 826 (1987).

19 Tenn. Code Ann. § 24-7-119 (2000). See below § 10.02[2].

20 This expansion of the common-law concept does not alter the correct holding in Brown v. State, 186 Tenn. 378, 210 S.W.2d 
670 (1948), rejecting the argument that a person, rather than the person’s photograph, is the best evidence of his or her identity. 
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includes as photographs not only still photos, but also x-rays,21 videotapes, and motion pictures. As 
technology changes, the items covered under this rule also change. Photographs can be made from the 
traditional film camera or from a digital camera. The reference to x-rays is equally applicable to other 
diagnostic imaging methods such as the CT,22 MRI,23 and PET24 scan. All of these techniques capture 
information from within the body, as does an x-ray, but more complex technology is used. Similarly, the 
reference in the rule to “videotapes” should be equally applicable to DVD’s. In all of these areas, it can 
easily be anticipated that the next generation version of each will likewise be covered by the rule.

Rule 1001(3) states that an “original” of a photograph includes a negative or a print. It should likewise 
include a digital image, the electronic file resulting from taking a photograph with a digital camera. This is 
not only the equivalent of a negative; it is also “data stored in a computer or similar device”, and thus, 
meets Rule 1001’s definition of “an original.”25 However, as the Rule further provides, there is an additional 
requirement that such stored data be shown to reflect the original data accurately.26 The ready availability 
of computer programs specifically designed for the easy editing of digital photo images creates cause for 
concern in certain circumstances.

Although the best evidence rule applies to photographs, it is actually rarely used in this context. Ordinarily a 
witness testifies from firsthand knowledge about a scene or item. Rarely does a witness base his or her 
testimony on a photograph of a scene. Accordingly, the usual evidentiary issue for photographs is the 
foundation required to satisfy Rule 901 rather than best evidence under Rule 1002. A good example is a 
drug trial where the prosecution introduced a photograph of items seized during a search to prove what was 
found.27 The actual items had been destroyed. Since the proof was the photograph rather than the 
testimony about the content of the photo, the real issue was authentication under Rule 901.27.1

The Brown court found the best evidence rule inapplicable to non-writings. Under Article X of the rules, the best evidence rule 
will encompass photographs, but the argument raised and rejected in Brown will still be a misleading one.

21 X-rays present a special best evidence problem. They are routinely used as background data by physicians who testify as 
experts pursuant to Rules 702 and 703. Rule 705 provides that the expert’s underlying data need not be disclosed, unless the 
court orders otherwise. Therefore, it is unlikely that x-rays must be produced routinely under the best evidence rule each time an 
expert bases testimony on them. Yet, if the meaning of the x-rays is disputed, a court should require their production pursuant to 
the discretion conferred by Rule 705.

22 Computed Axial Tomography.

23 Magnetic Resonance Imaging.

24 Positron Emission Tomography.

25 Tenn. R. Evid. 1001(3).

26 Id.

27 United States v. Blaylock, 535 F.3d 922, 928 (8th Cir. 2008).

27.1 Id. See also, State v. Long, 2018 Tenn. Crim. App. LEXIS 485 (Tenn. Crim. App. 2017), which demonstrates how a party 
challenging the introduction of a duplicate will almost always lose if that objection is made solely under the “best evidence” rule, 
and thus, a party who fails to object based on authentication risks foregoing a potentially viable basis for appeal. Defendant 
objected to the admission of still photographs that were copied from the police officer’s body-cam video documenting 
defendant’s traffic stop. Defendant failed to object to authenticity of either the video or the photographs under Tenn. R. Evid. 
901, but instead, objected under Tenn. R. Evid. 1002, claiming that the photos violated the best evidence rule because they 
were “taken out of context with the rest of the body-cam video and did not show what actually occurred during that time frame.” 
The appellate court court held the admission of photos was not an abuse of discretion, since the best evidence rule is a only “a 
rule of preference” and, under Tenn. R. Evid. 1003, a duplicate is “admissible to the same extent as an original unless a genuine 
question is raised as to the authenticity of the original” (emphasis added). Since defendant did not raise an objection as to the 
authenticity of either the video or the photographs, there was no basis upon which to challenge their introduction on that issue. 
Moreover, defendant’s claim that the photographs were taken out of context did not relate to their admissibility, but rather, the 
weight to be attributed to them.
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On a few occasions, however, a photo is covered by the best evidence rule. A good example is a nighttime 
bank burglary captured only on a hidden digital camera. If a witness were to testify about the content of the 
video image, the best evidence rule would apply.

[d] Original

The most critical definition in Rule 1001 is that of an original, because production of the original is one way 
to satisfy the best evidence rule. Of course, this is not the only way to satisfy the modern best evidence 
rule. For example, under Rule 1003 a duplicate is ordinarily admissible to the same extent as an original. 
And Rules 1004–1007, discussed below, provide a number of exceptions when production of an original is 
not required.

It must be stressed that the use of the term “original” is misleading. It is a term of art that actually refers to 
the item whose contents are at issue and are to be proved. Although in most cases there is no dispute 
about what is the original, occasionally the issue is critical and the resolution is dispositive of the case.

In Cartier v. Jackson,28 for example, a song writer sued singer Michael Jackson for infringement of her 
copyrighted song entitled “Dangerous.” She alleged that Jackson had access to a demo tape of her song 
before he recorded his own version of “Dangerous.” All twenty-five copies of the demo tape had 
disappeared and the master tape had been routinely erased by the recording studio by the time of the trial. 
The plaintiff argued that the “original” was the master tape which, when destroyed, permitted her to use any 
secondary evidence under Rule 1004. The Tenth Circuit held that the real “original” for best evidence 
purposes was the demo, not the master. The plaintiff had alleged that Jackson appropriated her song from 
a demo, not from the master tape. Accordingly, under Rule 1004 the plaintiff could not introduce secondary 
evidence of the demo (i.e., the “original”) until she had made a diligent search to find one of the demo 
tapes.

Writings. With regard to a writing, an original is defined by Rule 1001(3) in several ways. First, it is the 
originally executed document. This means that it is the document that was actually produced by a pen, 
pencil, printer or typewriter. If multiple copies were made, the first copy is clearly an original. As described 
below, other copies may also be originals, sometimes called “duplicate originals.”

Copies. Rule 1001(3) also defines as an original any copy (“counterpart”) intended to have the same effect 
as an original by the person executing or issuing it. Thus, the intent of the one executing the writing is 
critically important. Contracts, for example, are frequently executed in counterparts. Each party may sign 
two copies of each document, with the clear intent that each party will retain one copy to be effective as an 
original. Accordingly, each signed copy is an “original” under Rule 1001(3), even if it is a copy of another 
document. Similarly, when a carbon copy is simultaneously made of a handwritten receipt in order to allow 
both the seller and buyer to have a record, the parties intend for the copy to have the same effect as the 
original, and it is therefore an original under the rule.29

The fact that the copies are black and white, rather than color, does not appear to automatically make the 
copies inadmissible under Rule 1003. Black and white copies are routinely admitted as duplicates under 

28 59 F.3d 1046 (10th Cir. 1995).

29 MICHAEL H. GRAHAM, 4 HANDBOOK OF FEDERAL EVIDENCE 828 (6th ed. 2006). See also State v. Stockton, 38 Tenn. App. 90, 270 
S.W.2d 586, 588 (1954) (in suit to recover shortage of funds in clerk’s office, carbon copy of auditor’s report, simultaneously 
made with original, which auditor authenticated, was a duplicate original and thus admissible); Bolton v. State, 617 S.W.2d 909, 
913 (Tenn. Crim. App. 1981) (carbon copies are duplicate originals and can be introduced without accounting for lack of 
original).
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Federal Rule 1003, barring any claim that the change in color alters the underlying meaning of the 
document.29.1

Negatives. Rule 1001(3) also states that the definition of an original photograph includes the negative of 
any print. This follows logically because identical prints will result from processing the same negative, 
absent some extraordinary circumstance.

Computer Data. Rule 1001(3) makes special provisions for data stored in a computer. Obviously, 
introduction into evidence of a computer diskette, CD, or hard drive would be totally meaningless. It would 
be the equivalent of filing a CD as an exhibit; without playing the CD or presenting a transcript, the 
information contained in the CD is literally trapped inside and of no benefit to anyone. To be meaningful, the 
information stored by the computer must be transformed into some comprehensible form, such as a 
printout. If the printout is shown to be readable by sight and to accurately reflect the stored data, the 
printout itself is defined and treated as an original under Rule 1003(3).

Note that the timing of the computer printout is irrelevant. It is an original whether made a day or a year 
after the data are entered in the computer. Similarly, there is no limit on the number of such printouts. Each 
is an original if shown to reflect the data accurately. Finally, Rule 1001(3) mandates that the data be in the 
form of a “printout or other output readable by sight” to qualify as an original. Obviously a hard copy printout 
suffices, as does a screen image. Statutes may also define what is an original.29.1

[e] Duplicate

The best evidence rule is substantially diluted by the definition of a duplicate under Rule 1001(4), and by 
Rule 1003’s provisions allowing the admission, in most cases, of a duplicate as if it were an original. The 
definition of a duplicate includes, among other things, a photocopy,30 which is the most common form of 
reproduced writing today. Any other equivalent techniques which accurately reproduce the original are 
defined as duplicates. Examples, now sometimes technologically outmoded, given in Rule 1001(4) include 
copies produced from the same impression (such as a carbonless or a carbon copy31 or tire tread) or the 
same matrix (such as fixed type, offset or multilith, or mimeograph); photographic enlargements and 

29.1 See United States v. Hofstetter, 423 F. Supp. 3d 502 (E.D. Tenn. 2019) (construing “counterpart” copies under Federal Rule 
1003; the color of the copy must somehow alter the meaning of the counterpart’s underlying content—not just its appearance—
in order to be objectionable under Rule 1003).

29.1 See, e.g., Tenn. Code Ann. § 10-7-502 (any photograph, microphotograph or photographic film of any state, county, or 
municipal public record is deemed to be an original record for all purposes, including introduction into evidence in all courts or 
administrative agencies); Tenn. Code Ann. § 34-8-106(c) (taking testimony in another state; documentary evidence transmitted 
from another state to a court of Tennessee by technological means that do not produce an original writing may not be excluded 
from evidence on an objection based on the best evidence rule); Tenn. Code Ann. § 8-19-105 (loss of original of recorded bond; 
when the original of any bond … shall be lost or destroyed, the record of the bond provided for shall be deemed the original and 
suit may be instituted on the recorded bond); Tenn. Code Ann. § 68-11-306 (reproduction of hospital record considered original 
record); Tenn. Code Ann. § 40-6-109(a) (Supp. 2014) (for electronic search warrants, the affidavit with electronic signature and 
the warrant approved by the magistrate also with electronic signature are deemed originals) (Tenn. Code Ann. § 40-6-109 
expired in 2015).

30 See State v. Bumpas, ___S.W.3d___, 2018 Tenn. Crim. App. LEXIS 95 (Tenn. Crim. App. 2018) (photocopy was properly 
admitted by the trial court); State v. Mickens, 123 S.W.3d 355 (Tenn. Crim. App. 2003) (court did not abuse its discretion in 
determining that the affidavit of a state’s witness had been sufficiently authenticated; fact that only a photocopy of the affidavit 
was available did not render the affidavit inadmissible); Bolton v. State, 617 S.W.2d 909, 913 (Tenn. Crim. App. 1981) 
(photostatic copy of receipt was admissible as an original because there was no danger of mistransmission and no evidence of 
fraud).

31 See Bolton v. State, 617 S.W.2d 909, 913 (Tenn. Crim. App. 1981); State v. Stockton, 38 Tenn. App. 90, 270 S.W.2d 586, 588 
(1954).
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miniatures, consistent with Rule 1001(2); mechanically or electronically re-recorded copies (such as a 
duplicate of a tape recording);32 and chemical reproductions. There are other examples from case law.33

Manual Copies. The definition of duplicate does not include a manual copy of a document, which was 
subsequently produced, whether handwritten or typed. Of course, a manual copy can be an original if so 
intended by the parties. Although manual duplication has been substantially superseded by modern 
technology, such copies occasionally are involved in a case and will not ordinarily survive a best evidence 
objection.

Transcript of Recording. A transcript of a recording is not an original or a “duplicate” of the recording, even 
if completely accurate.34 However, the transcript may be used to assist the jury in understanding the 
recordings, but the recording itself is the evidence.35

Tennessee Law of Evidence
Copyright 2021,  Matthew Bender & Company, Inc., a member of the LexisNexis Group.

End of Document

32 See, e.g., United States v. Devous, 764 F.2d 1349, 1353 (10th Cir. 1985) (copies of tapes are duplicates).

33 See, e.g., United States v. Stockton, 968 F.2d 715 (8th Cir. 1992) (photographs of papers are duplicates); United States v. 
Carroll, 860 F.2d 500 (1st Cir. 1988) (microfilm copy of check is duplicate). See also Tenn. Code Ann. § 24-7-119, cited in the 
Advisory Commission Comment to Rule 1001, which makes reference to reproduction by photographic, photostatic, microfilm, 
microcard, and electronic imaging, as well as enlargements and facsimiles.

34 See, e.g., United States v. Law, 528 F.3d 888, 901 (D.C. Cir. 2008) (transcript of telephone conversation).

35 See, e.g., United States v. Nunez, 532 F.3d 645, 651 (7th Cir. 2008); State v. Primm, 2018 Tenn. Crim. App. LEXIS 809 
(Tenn. Crim. App. 2018) (witness’s testimony did not violate the best evidence rule; the State introduced the audio-recording into 
evidence and played the recording for the jury, and the trial court allowed the witness to interpret what was heard on the 
recording, but instructed the jury that the recording was the actual evidence).

State v. Harvell, 2013 Tenn. Crim. App. LEXIS 761 (Tenn. Crim. App. 2013) (if the original recording is included with the 
transcript, the best evidence rule is not offended; recordings and transcripts may be presented together if the witness who 
presents them was present during the recording or monitored the recorded conversation and was in a position to identify the 
speaker with certainty; moreover, a transcript of a tape may be given to a jury where the jury is instructed that the tape, and not 
the transcript is the evidence).
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1 Tennessee Law of Evidence § 10.02

Tennessee Law of Evidence  >  CHAPTER 10 ARTICLE X. TENNESSEE LAW OF EVIDENCE—
CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS

§ 10.02 Rule 1002. Requirement of Original

[1] Text of Rule

Rule 1002 Requirement of Original

To prove the content of a writing, recording, or photograph, the original writing, recording or 
photograph is required, except as otherwise provided in these rules or by Act of Congress 
or the Tennessee Legislature.

Advisory Commission Comment:

This rule states the traditional preference for an “original,” but Rules 1001(4) and 1003 should 
be consulted. Usually the court will admit machine copies.

[2] Best Evidence Rule

[a] In General

Rule 1002, the key provision in the best evidence rule, requires that ordinarily the original of a writing, 
recording35.1 or photograph must be introduced to prove the content thereof. This is the traditional best 
evidence rule,36 except to the extent that it has been expanded to encompass recordings and photographs. 
However, the rule does not require introduction of the original when the Tennessee Rules of Evidence or 
state or federal statutes provide otherwise, as is often the case.

[b] Proof of Content

For the best evidence rule to be applicable, the content of an item of evidence must be at issue.36.1 If the 
question is whether the item exists37 or whether it was executed,38 the best evidence rule is inapplicable. 

35.1 See, e.g., State v. Taylor, 2020 Tenn. Crim. App. LEXIS 147 (Tenn. Crim. App. Feb. 26, 2020) (where an original copy of an 
audio recording is available, and the proponent offers testimony about the contents of a recording, the best evidence rule is not 
offended as long as the copy of the audio recording is introduced at trial; accordingly, trial court did not abuse its discretion in 
allowing police officer to testify about contents of a surveillance video before it was admitted into evidence, since it ultimately 
was admitted).

36 MCCORMICK ON EVIDENCE 404 (6th ed. 2006).

36.1 See, e.g., Iloube v. Cain, 397 S.W.3d 597 (Tenn. Ct. App. 2012) (where plaintiff bore burden of proving he had incurred 
medical expenses in excess of $10,000, best evidence rule applied; plaintiff argued that even though his medical bills were not 
attached to his complaint, the bills were itemized in an “exact list of medical expenses” submitted in his response to defendant’s 
interrogatories, and the itemized list constituted sufficient evidence to prove expenses under the best evidence rule; on appeal 
the court agreed with defendant that the best evidence rule required plaintiff to submit the actual medical bills, but ruled that the 
trial court should have re-opened proof to allow plaintiff the opportunity to submit such proof rather than granting defendant’s 
motion for directed verdict).

37 See Dobson v. State, 73 Tenn. 271, 275 (1880).
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Similarly, the contents are not proven, and the best evidence rule does not apply, if an expert used it as the 
basis for an opinion under Rule 703 or if it is used solely to refresh a witness’s memory. If the fact sought to 
be proved exists independently of any writing, recording or photograph, the mere existence of a writing or 
other such proof does not cause the rule to come into play unless the content of a writing, recording, or 
photograph is to be proven.39

For example, if a purchase is made and a receipt given, the receipt is not the only evidence of the 
transaction, which would have occurred whether or not the receipt was given. Oral testimony is admissible 
to prove that the sale occurred.40

Similarly, when the question is a particular setting, such as the intersection at which an automobile accident 
occurred, oral testimony of a witness describing the scene is admissible despite the existence of a 
photograph depicting the scene. It is the scene itself, and not the photograph, that is the issue and the 
scene exists independently of the picture.41 The best evidence rule would be applicable if counsel or a 
witness attempted to describe a photograph in order to prove what the accident scene looked like.

Another example is a case in which the jury heard a tape-recorded statement to the police and was also 
permitted to read, at the same time, a transcript of the statement.42 The Tennessee Supreme Court 
correctly held that the best evidence rule was not violated since the tape rather than the transcript was the 
actual evidence. As discussed elsewhere,43 Rule 1004(4) specifies that the original is not required when a 
collateral matter, rather than a controlling issue, is sought to be proved.44

[c] Original

As more extensively discussed in the next section,45 duplicates are admissible as if they were originals, 
absent a genuine question regarding authenticity of the original.46

[d] Other Provisions of Rules

Rules 901 and 902 of the Tennessee Rules of Evidence, which deal with authentication, contain a variety of 
provisions regarding the authentication of copies in lieu of originals. Under these provisions, some copies 
can be self-authenticating.47 Various provisions of the best evidence rule also give relief from the 
requirement that the original be produced, including Rule 1003, regarding admissibility of duplicates; Rule 
1004, which forgives the requirement if the original is unavailable for certain reasons; Rule 1005 regarding 
public records; Rule 1006 permitting admission of summaries; and Rule 1007, which deals with testimony 
and written admission of a party.

38 War Finance Corp. v. Ready, 2 Tenn. App. 61 (1925); Clariday v. State, 552 S.W.2d 759, 766 (Tenn. Crim. App. 1976) (issue 
was whether defendant wrote down an amount reflecting bribe he wanted, not amount of bribe).

39 See State v. Shelton, 649 S.W.2d 24 (Tenn. Crim. App. 1983).

40 STEPHEN A. SALTZBURG, MICHAEL M. MARTIN & DANIEL J. CAPRA, 5 FEDERAL RULES OF EVIDENCE MANUAL 1002-3 (9th ed. 2007).

41 Id.

42 State v. Barnard, 899 S.W.2d 617 (Tenn. Crim. App. 1994).

43 See below § 10.04[2].

44 Id.

45 See below § 10.03[2].

46 See Tenn. R. Evid. 1001(4), 1003.

47 See above §§ 9.01[2] et seq.
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[e] Other Provisions of Law

Various Tennessee statutory provisions supersede the best evidence rule. Some illustrative provisions deal 
with hospital records48 and vital statistics.49 These particular examples are generally consistent with the 
new rules regarding admissibility of photocopies. However, the legislature can enact more restrictive 
provisions that would be given effect under Rule 1002.

For example, in order to ensure the admissibility of certain duplicates, a statute provides that a copy of a 
record, reproduced in the ordinary course of a business or activity, is admissible into evidence, whether or 
not the original is in existence.50 Further, the act specifically authorizes the destruction of the original, 
unless otherwise precluded by law.51

This statute is intended to conclusively show that an entity dealing with numerous records, such as a bank, 
can store copies electronically or otherwise, such as microfilm records of checks. It specifically permits the 
conversion of records to an electronic format, the destruction of the originals and the admission of the 
copies into evidence in place of the originals.52 Although this statute provides extra comfort for those 
entities that store voluminous records electronically or by other copies, it was probably unnecessary in light 
of Rule 1003, which in most situations, generously admits duplicates as if they were originals.

Another statutory exception involves records maintained by the Tennessee Bureau of Investigation.53 The 
legislature has declared that any original of such records that have been digitized “shall be deemed to be 
an original for all purposes, including introduction into evidence in all courts or administrative agencies.”54 
The statute further provides that all sexual offender and violent sexual offender registry records may be 
digitized.55
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48 Tenn. Code Ann. § 68-11-306 (2006). Tenn. Code Ann. § 68-11-306(b) (2001) allows a hospital to convert its original records 
to microfilm, photograph, photostat, or any other non-erasable optical and electronic imaging technology. If the conditions of the 
statute are satisfied, the copy is admissible as an original.

49 Tenn. Code Ann. § 68-3-204 (2006) (state registrar may make reproductions of original records and files; certified 
reproductions shall be accepted as original records).

50 Tenn. Code Ann. § 24-7-119 (2000).

51 Id.

52 Id.

53 Tenn. Code Ann. § 40-39-208 (2010).

54 Tenn. Code Ann. § 40-39-208(i)(2010).

55 Tenn. Code Ann. § 40-39-208(i)(2010).

https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4X9B-NGX0-R03M-10B7-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4X9B-NGX0-R03M-10B7-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4X9B-N5P0-R03M-H53T-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4X8K-T1D0-R03M-62M3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5W8Y-6DV0-R03K-F02B-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5W8Y-6DV0-R03K-F02B-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5W8Y-6DV0-R03K-F02B-00000-00&context=1530671


Charlena Fuqua

1 Tennessee Law of Evidence § 10.03

Tennessee Law of Evidence  >  CHAPTER 10 ARTICLE X. TENNESSEE LAW OF EVIDENCE—
CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS

§ 10.03 Rule 1003. Admissibility of Duplicates

[1] Text of Rule

Rule 1003 Admissibility of Duplicates

A duplicate is admissible to the same extent as an original unless a genuine question is 
raised as to the authenticity of the original.

Advisory Commission Comment:

This rule is the key to an understanding of the best evidence rule as the Commission 
contemplates it. Normally business people and lawyers accept machine copies as authentic. 
There is no reason why courts should not take the same approach in most instances. See Rule 
1001(4) for the definition of “duplicate.”

[2] Admissibility of Duplicates; General Provisions

Rule 1003 permits the admission of a duplicate, as defined in Rule 1001(4),56 as if it were an original unless 
there is a genuine question raised regarding the authenticity of the original.57 As reflected in the Tennessee 
Advisory Commission Comment, the rule treats machine copies and other reliable copies as authentic, rather 
than requiring the production of the original. It is, to a large extent, a common sense rule of convenience that 
simplifies the process of proof without sacrificing the accuracy of evidence presented to the trier of fact.

Genuine Question of Original’s Authenticity. If a genuine question exists and is raised regarding the authenticity 
of the original, Rule 1003 precludes the admission of the duplicate and requires the admission of the original 
document. The original is not needed, however, unless a genuine issue of authenticity is actually raised by 
counsel opposing admission of the duplicate. Thus, Rule 1003 is a rule of preference. Some courts characterize 
Rule 1003 as making a duplicate presumptively admissible.

Foundation. As a foundation for admissibility of a duplicate under Rule 1003, the proponent of the duplicate 
evidence must establish that the item satisfies the definition of a duplicate in Rule 1001(4).58 This means that 
the copy accurately reproduces the original item. The proponent must also lay a foundation proving the 
authenticity of the original. Rule 901 provides the standard.

Similar to Rule 1003, a Tennessee statute makes reproductions of original records maintained in the regular 
course of a business, institution, profession, or government, admissible in lieu of, or in addition to, the original.59 

56 See above § 10.01[3].

57 See, e.g., State v. Chance, 778 S.W.2d 457, 460 (Tenn. Crim. App. 1989) (photocopies are duplicate originals and admissible 
without explaining reason for failure to produce originals; pre-rules case mentioning Rule 1003). See also, In re Michael J., 2018 
Tenn. App. LEXIS 52 (Tenn. Ct. App. 2018) (mother’s copy of court-ordered paternity test report was admissible in juvenile court 
hearing under Rule 1003 and Tenn. Code Ann. § 24-7-112(b)(2)(A)).

58 See above § 10.01[3].
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This law makes specific reference to various methods of duplication, including photostatic, photographic, and 
other types of electronic and recording images. In light of the definition of “duplicate” under Rule 1001(4),60 the 
existing provisions of Article X seem to allow the introduction into evidence of such duplicates. However, if a 
business compiles electronic or photostatic copies and discards the bulky originals, the statute protects the 
business from any claim for destruction of the original unless its preservation is required by law, and further 
clarifies that the conversion of bulky paper records to electronic duplicates is an acceptable business practice, 
absent specific law to the contrary.

Authentication of Duplicate. Rule 1003 does not address the admissibility of a duplicate when it is the 
authenticity of the duplicate as opposed to the original, that is questionable. For example, an original could 
have been altered, such as having provisions “whited out” or cut and pasted, followed by photocopying to hide 
the adulteration. In such cases, the photocopy duplicate is an accurate reproduction of the “altered original” but 
not of the “unaltered original.” Accordingly, the copy does not satisfy Rule 1001(4)’s definition of “duplicate” 
because it does not accurately reproduce the unaltered original and, therefore, would not, under Rule 1003, be 
a substitute for production of the unaltered original. The photocopy duplicate of the altered original should not 
be admissible unless the original is also admitted or the discrepancies satisfactorily explained.61 Similarly, if the 
original is fraudulently destroyed, the duplicate should not be admissible by the party who destroyed the 
original.

Federal Unfairness Qualification. Curiously, Federal Rule 1003 differs from the Tennessee Rule in that the 
federal provision contains an additional clause excluding the copy when “in the circumstances it would be unfair 
to admit the duplicate in lieu of the original.”62 No guidance is given in the Tennessee Advisory Commission 
Comment to explain this exclusion; presumably, the Commission found sufficient safeguards elsewhere in the 
rules to avoid a problem.
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59 Tenn. Code Ann. § 24-7-119 (2000).

60 Tenn. R. Evid. 1001(4).

61 See SEC v. Hughes Capital Corp., 124 F.3d 449 (3d Cir. 1997) (trial court properly excluded photocopies of check stubs which 
were altered in unexplained ways before being photocopied).

62 FED. R. Evid. 1003.
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Tennessee Law of Evidence  >  CHAPTER 10 ARTICLE X. TENNESSEE LAW OF EVIDENCE—
CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS

§ 10.04 Rule 1004. Admissibility of Other Evidence of Contents

[1] Text of Rule

Rule 1004 Admissibility of Other Evidence of Contents

The original is not required, and other evidence of a writing, recording, or photograph is 
admissible if:

(1) Originals lost or destroyed.All originals are lost or destroyed, unless the proponent lost 
or destroyed them in bad faith; or

(2) Original not obtainable. No original can be obtained by any available judicial process or 
procedure; or

(3) Original in possession of opponent.At a time when an original was under the control of 
the party against whom offered, that party was put on notice by the pleadings or 
otherwise that the contents would be a subject of proof at the hearing but does not 
produce the original at the hearing; or

(4) Collateral matters. The writing, recording, or photograph is not closely related to a 
controlling issue.

Advisory Commission Comment:

In the rare situation where neither an “original” nor a “duplicate” is offered, this rule 
enumerates the common-law excuses for failure to present the best evidence.

[2] Unavailable Original: In General

Rule 1004 provides four exceptions to the rule requiring an original. These exceptions are discussed in the next 
four sections of this book. If one of the four exceptions is present, evidence other than an original (or duplicate, 
Rule 1003) is admissible. Rule 1004 does not indicate any priority for the type of proof that is admissible in lieu 
of an original. This means that if one of the four conditions in Rule 1004 is satisfied, the party may prove the 
content of a writing without regard to the best evidence rule. Oral testimony of the content may be permissible, 
even if a duplicate is available and would be admissible under Rule 1003.

The first three subsections of Rule 1004 are logical provisions that have evolved from the common law and 
address those situations in which the original item of evidence is unavailable, but not due to the bad acts of its 
proponent. The fourth exception provides that the original is not needed to prove collateral matters.

[3] Original Lost or Destroyed

Rule 1004(1) indicates that an original is not required if the original was lost or destroyed, unless the proponent 
of the evidence did so in bad faith. The bad faith limit means that a party may introduce secondary evidence of 
a document which that same party intentionally or negligently destroyed without bad faith. Similarly, a party may 
use secondary evidence if someone else, acting independently of the proponent of the secondary proof, 
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destroyed the original in bad faith. Case examples include loss by negligence,63 theft,64 intentional65 or 
unintentional destruction.66

Under Rule 1004(1), if there is no original, secondary evidence is admissible, absent a showing that the lack of 
availability was orchestrated in bad faith by the proponent, perhaps in order to introduce less accurate 
information that more favors his or her case.67 The court should require that a diligent search has been made 
before a document is deemed to have been lost or destroyed.68 The burden is on the party asserting the item 
was lost or destroyed. The judge, not jury, decides whether the original was lost or destroyed and, if so, 
whether in bad faith.

By statute, if an “instrument” is lost, it may be proved by an affidavit indicating the instrument’s contents, the 
fact of the loss, and that it is still the property of the person claiming under it.68.1

[4] Original Not Obtainable Through Judicial Process

Rule 1004(2) comes into play when the original exists, but cannot be obtained through judicial process. The 
classic example is a document physically located outside of the jurisdiction of the court and thus beyond the 
reach of its subpoena power. Under such circumstances, secondary evidence will be allowed. It has been 
suggested that this provision will not allow the admission of other evidence if the original cannot be obtained 
only because of great expense or difficulty,69 but courts should use common sense and reason in applying the 
rule. Requiring a party in a small case to spend a fortune to use a treaty to obtain a copy of a foreign document 
may be consistent with the language of Rule 1004(2) but not with what can be reasonably expected of 
litigants70 or a legal system where justice matters.

63 Clariday v. State, 552 S.W.2d 759, 766 (Tenn. Crim. App. 1976); Estate of Gryder v. Commissioner, 705 F.2d 336 (8th Cir.), 
cert. denied, 464 U.S. 1008 (1983) (transcript of prior criminal trial admitted to show contents of business records inadvertently 
destroyed by I.R.S. after criminal trial); State v. Cauthern, 967 S.W.2d 726, 748 (Tenn. 1998) (adopting opinion of Court of 
Criminal Appeals) (original tape recording lost by Tennessee Supreme Court during appellate proceeding; transcript of recorded 
conversation admissible under Rule 1004), aff’d in part and rev’d in part, on other grounds, by Cauthern v. Colson, 736 F.3d 465 
(6th Cir. 2013).

64 United States v. Shoels, 685 F.2d 379 (10th Cir. 1982), cert. denied, 462 U.S. 1134 (1983) (photographs of checks were 
admissible in trial for theft of money from savings and loan company, because original checks had been stolen from F.B.I. 
agent’s car).

65 United States v. Ross, 33 F.3d 1507 (11th Cir. 1994) (transcript of Spanish audiotape admissible when Spanish police 
routinely destroyed audiotape).

66 Neville Constr. Co. v. Cook Paint & Varnish Co., 671 F.2d 1107 (8th Cir. 1982) (buyer permitted to testify about contents of 
insulation manufacturer’s brochure in suit against manufacturer for loss suffered in fire; brochure was destroyed in same fire); 
Muhammad v. State, 2016 Tenn. Crim. App. LEXIS 879 (Tenn. Crim. App. 2016) (by the time the prosecution learned of 
telephone call, the recording was already destroyed according to the jail’s policy for maintaining telephone call recordings).

67 For cases decided under common law, see Clariday v. State, 552 S.W.2d 759, 766 (Tenn. Crim. App. 1976) (no indication that 
absent evidence was willfully destroyed by proponent); Yates v. State, 206 Tenn. 118, 122–23, 332 S.W.2d 186, 187–88 (1960); 
Williams v. Williams, 25 Tenn. App. 290, 300, 156 S.W.2d 363, 369–70 (1941); Dorsey v. State, 568 S.W.2d 639 (Tenn. Crim. 
App. 1978).

68 See, e.g., Cartier v. Jackson, 59 F.3d 1046 (10th Cir. 1995) (before court will find that an original was lost or destroyed under 
Rule 1004(1), proponent of secondary evidence must have made a diligent search for the original; there was an inadequate 
search for a demo tape of a song allegedly used in violation of copyrights laws).

68.1 Tenn. Code Ann. § 24-8-101.

69 STEPHEN A. SALTZBURG, MICHAEL M. MARTIN & DANIEL J. CAPRA, 5 FEDERAL RULES OF EVIDENCE MANUAL 1004-4 (9th ed. 2006).

70 6 WEINSTEIN’S FEDERAL EVIDENCE 1004-31 (McLaughlin 2d ed. 2000).
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[5] Original in Control of Opponent

When a party has control of evidence and has been put on notice, either through the pleadings or some other 
mechanism, that the contents of that item of evidence are at issue, the party must produce the original item at 
trial. If it is not brought forth, the party is precluded, under Rule 1004(3), from raising a successful best 
evidence objection when adversary counsel presents secondary evidence of the content of the original.

Note that the heading for Rule 1004(3) refers to an original in “possession” of a party, while the rule itself refers 
to a party in “control” of an original. The “control” test is satisfied by actual possession and, ordinarily, is also 
met if an agent or employee of the party has the item and would surrender it upon request.

Rule 1004(3) does not require that the original be subpoenaed or otherwise ordered to trial, but rather only that 
the party in control of the item have notice that its contents are to be a subject of proof. Notice can be given in 
pleadings, by motions, letters or by other appropriate means. Counsel planning on using secondary evidence of 
a document in the opponent’s control should make sure that the necessary notice is given and can be proved.

This provision only applies to evidence to which a valid best evidence objection would lie. If the contents are not 
a controlling issue, but rather a collateral matter, there need be no effort to compel the production of the 
evidence at trial since, as described in the next section, the best evidence rule does not apply, Rule 1004(4).

A statute permits an affidavit to be introduced if an instrument is wrongfully in the possession of an opposite 
party.70.1

[6] Collateral Matters

Rule 1004(4) provides that an original is not required to prove a collateral matter. This means that the best 
evidence rule is inapplicable if the writing, recording or photograph is not closely related to a controlling issue. 
The facts of each case are critical in assessing whether a writing is collateral. For example, in a breach of 
contract case in which the issue is one of contract interpretation, the best evidence rule applies to the contract 
because the contents of that written document are critical. Similarly, in a will contest, the original or proper 
duplicate of the will is usually required, rather than a witness’s recollection of the will’s contents, since the 
contents of this document are pivotal. On the other hand, there are many cases in which the contents are not 
the controlling issue. Surprisingly, although the collateral use exception has long been part of American 
common law,71 there are few cases on point.72 In the majority of those cases, the expanded definition of an 
original to include photocopies and computer printouts will substantially limit those cases in which a best 
evidence objection will be productive.
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70.1 Tenn. Code Ann. § 24-8-102.

71 See, e.g., 4 WIGMORE ON EVIDENCE 593–99 (Chadbourn rev. 1972).

72 The Advisory Committee Note to the identical federal rule provides two examples of collateral matters: a newspaper in an 
action to recover the cost of an advertisement, and the streetcar transfer of a person claiming to be a passenger. FED. R. Evid. 
1004(4) Advisory Committee Note.
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Tennessee Law of Evidence  >  CHAPTER 10 ARTICLE X. TENNESSEE LAW OF EVIDENCE—
CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS

§ 10.05 Rule 1005. Public Records

[1] Text of Rule

Rule 1005 Public Records 

The contents of an official record, or of a document authorized to be recorded or filed and 
actually recorded or filed, including data compilations in any form, if otherwise admissible 
may be proved by copy certified as correct in accordance with Rule 902 or testified to be 
correct by a witness who has compared it with the original. If a copy which complies with 
the foregoing cannot be obtained by the exercise of reasonable diligence, then other 
evidence of the contents may be given.

Advisory Commission Comment:

Copies of public records are the best evidence if certified or otherwise authenticated under the 
rule.

[2] Public Records

Rule 1005 details the methods of proving the contents of official records or of documents authorized to be and 
actually recorded or filed. It provides a simple and realistic mechanism for introducing copies of these important 
items. This rule is limited to proof of public records; it has no applicability to any other items, such as business 
or personal records that are not official public records.

The rule is based on the premise that it is dangerous, a waste of public employee’s time, and often illegal to 
require that an original of a public record be removed from a public repository and brought to court. Accordingly, 
there is no requirement that an original of a public record be produced,73 but counsel could introduce the 
original if permitted by law.

If counsel elects not to produce the original of a public record, Rule 1005 creates a rule of preference. Counsel 
should first use reasonable diligence to secure a copy of the public record. Rule 1005 indicates that the copy 
can satisfy the original writing rule if it is authenticated in either of two ways, with no preference between them. 
First, the copy can be authenticated in accordance with Rule 902. A certified copy under Rule 902(4) may be 
the simplest method for authenticating these documents.

Second, a witness who personally compared the copy with the original can testify that the two are identical. It 
should be noted that this witness need not be a public employee; the rule places no limits on the witness’s 
qualifications. As a practical matter, the copy used to compare with the original will ordinarily qualify as a 

73 STEPHEN A. SALTZBURG, MICHAEL M. MARTIN & DANIEL J. CAPRA, 5 FEDERAL RULES OF EVIDENCE MANUAL 1005-2 (9th ed. 2006). 
Tenn. Code Ann. § 10-7-502 (1999) now provides that: (a) Any photograph, microphotograph or photographic film of any state, 
county, or municipal public record is deemed to be an original record for all purposes, including introduction into evidence in all 
courts or administrative agencies. (b) A transcript, exemplification, or certified copy thereof shall, for all purposes recited therein, 
be deemed to be a transcript, exemplification or certified copy of the original.
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duplicate.74 It must be noted that Rule 1005 preempts Rule 1003, and the latter rule admitting duplicates does 
not apply to public records governed by Rule 1005.

In those rare cases where a copy cannot be secured through reasonable diligence, Rule 1005 specifically 
provides that other evidence of the contents is admissible. No order of preference is provided for this secondary 
proof. If, for example, a courthouse and all its public records burned, secondary evidence would be admissible 
if no other copy of a record were available. Rule 1005 expresses no preference for the type of secondary 
evidence that can then be used.

Compliance with Rule 1005, of course, does not mean that the copy of the public record is admissible in 
evidence. Even if Rule 1005 is satisfied, the proponent of the evidence must still comply with all other relevant 
evidence rules and laws. A frequent issue is whether the record, though properly authenticated under Rules 
902 and 1005, also satisfies the public records hearsay exception, Rule 803(8).75

Tennessee Law of Evidence
Copyright 2021,  Matthew Bender & Company, Inc., a member of the LexisNexis Group.

End of Document

74 MICHAEL H. GRAHAM, 4 HANDBOOK OF FEDERAL EVIDENCE 857 (6th ed. 2006).

75 See above § 8.13[2].
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Tennessee Law of Evidence  >  CHAPTER 10 ARTICLE X. TENNESSEE LAW OF EVIDENCE—
CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS

§ 10.06 Rule 1006. Summaries

[1] Text of Rule

Rule 1006 Summaries 

The contents of voluminous writings, recordings, or photographs which cannot 
conveniently be examined in court may be presented in the form of a chart, summary, or 
calculation. The originals or duplicates shall be made available for examination or copying, 
or both, by other parties at reasonable times and places. The court may order that they be 
produced in court.

Advisory Commission Comment:

Summaries of the contents of voluminous documents have long been admissible in Tennessee. 
State ex rel. Stewart v. Follis, 140 Tenn. 513, 521, 205 S.W. 444 (1918).

[2] Admission of Summaries: In General

Counsel will often present a judge or jury with a summary of evidence presented in the case. This summary is 
designed to make it easier for the trier of fact to understand voluminous or complex proof. The summary can be 
in the form of a written76 or oral77 conclusion, chart, table, map, videotape,78 photograph, or calculation. The 
summary itself may be used in two ways. First, it can be offered as substantive evidence.

Second, the summary may be used as a pedagogical tool or demonstrative evidence that assists the jury in 
understanding and organizing other evidence, but is not substantive evidence itself.79 Frequently, the second 
use of a summary occurs during closing argument when counsel attempts to provide a structure for the jury to 
use in analyzing the evidence.

The normal rules of relevance, Rules 401 and 403, limit the second use of summaries.80 The jury may be 
instructed on the proper, limited use of summaries presented for this second purpose.81 Rule 1006 regulates 

76 See, e.g., United States v. Leon-Reyes, 177 F.3d 816 (9th Cir. 1999) (summaries of testimony in previous trial was admissible 
to prove materiality in a perjury trial; not necessary to admit actual transcript of previous trial which contained unduly prejudicial 
material).

77 See, e.g., United States v. Walker, 191 F.3d 326 (2d Cir. 1999) (permitting immigration research specialist to testify that many 
asylum applications in defendant’s office were similar or identical in wording; the applications previously had been admitted into 
evidence).

78 See, e.g., United States v. Rivera-Maldonado, 194 F.3d 224 (1st Cir. 1999) (upholding admission of composite videotapes that 
summarized previously admitted daily videotapes of drug transactions).

79 See above §§ 4.01[20].

80 See below § 10.06[6].
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the first use of a summary, when the summary itself is offered as substantive evidence. Because few cases 
have addressed Rule 1006 summaries, particularly the use of summary witnesses, appellate courts are 
empowered to look consider cases addressing federal counterpart, Fed. R. Evid. 1006, when interpreting the 
Tennessee rule.81.1

[3] Summaries of Writings

Tennessee Courts have long recognized the difficulty inherent in the presentation of voluminous written proof, 
such as all of the books and records of a business.82 As noted in the Tennessee Advisory Commission 
Comment to Rule 1006, the case of State ex rel. Stewart v. Follis,83 stands for the proposition that summaries 
of the contents of voluminous records are admissible as substantive evidence because the underlying records 
themselves would be difficult and time consuming to interpret. This case, and a number of others, established 
certain criteria that must be met in order for such a summary to be admissible as substantive evidence.84

Rule 1006 follows these precedents and admits, as substantive evidence, summaries of certain voluminous 
writings. The trial court is given much discretion in determining whether the evidence is sufficiently voluminous 
to justify a summary. The court may admit such summaries even if the original documents do not contain 
complex calculations.85 Since summaries are often prepared for the purpose of litigation, their admissibility is 
not denied because they were compiled with litigation in mind.86

In order to be admissible, the summary must consist of and be limited to facts or data that the testifying witness 
personally observed from an examination of the records, Rule 602. Unless the witness is an expert, ordinarily 
the testimony must be factual testimony rather than opinion testimony.87 The foundation witness will need to 

81 Cf. United States v. Bray, 139 F.3d 1104 (6th Cir. 1998) (trial court should not give limiting instruction when summaries are 
substantive evidence rather than pedagogical device).

81.1 Hatfield v. Allenbrooke Nursing & Rehab. Ctr., LLC, 2018 Tenn. App. LEXIS 450 (Tenn. Ct. App. 2018).

82 It should be noted that a summary of a business record may itself be a business record if it satisfies Rule 803(6). If so, Rule 
1006 is inapplicable.

83 140 Tenn. 513, 521, 205 S.W. 444, 445–46 (1918).

84 See, e.g., State v. Purkey, 689 S.W.2d 196, 200 (Tenn. Crim. App. 1984) (charts and graphs of voluminous bank records 
admissible); Evans v. Boggs, 35 Tenn. App. 354, 245 S.W.2d 641 (1951) (summaries or audits of voluminous corporate 
records of accounts of business transactions were admissible); International Union, United Auto., Aircraft and Agr. Implement 
Workers of Am., AFL-CIO v. American Metal Prods. Co., 56 Tenn. App. 526, 408 S.W.2d 682 (1964) (comptroller was properly 
permitted to testify regarding financial matters from summaries he had prepared from voluminous company accounting records 
previously made available to adverse parties); Alexander v. Inman, 903 S.W.2d 686, 702 (Tenn. Ct. App. 1995) (summary of two 
law firms’ business records recording number of hours devoted to particular case were admissible in suit to assess whether 
lawyers’ bills were reasonable), rev’d on other grounds, Alexander v. Inman, 974 S.W.2d 689 (Tenn. 1998).

85 See United States v. Robinson, 774 F.2d 261, 276 (8th Cir. 1985) (summary permitted because there were eight documents 
for each of 105 applicants).

86 Fusner v. Coop Constr. Co., LLC, 211 S.W.3d 686, 693 (Tenn. 2007). See also Starkey v. Wells Fargo Bank, N.A., 2019 
Tenn. App. LEXIS 190 (Ct. App. Apr. 23, 2019) (fact that a summary was created in anticipation of litigation does not disqualify it 
“so long as the underlying data included in the summary satisfies the business records exception”, Tenn. R. Evid. 803(6); 
because bank’s loan verification consultant had the necessary knowledge to testify as to the identity and mode of preparation of 
the underlying records, and to the fact that they were made in the regular course of the bank's business, bank’s Damages 
Summary” document, which was based on the deed of trust, bidding notes, and the trustee's deed, was properly admitted under 
Rule 1006).

87 See, e.g., United States v. Wood, 943 F.2d 1048 (9th Cir. 1991) (chart inadmissible because not supported by proof). 
Summary witnesses may testify as to assumptions and conclusions regarding the data summarized, and the fact that a summary 
witness testifies as such does not transform the testimony into expert testimony. See, e.g., Hatfield v. Allenbrooke Nursing & 
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establish that (1) the original evidence is voluminous, and (2) the summary is sufficiently accurate in 
representing the original evidence.87.1

In order to permit verification of the accuracy of the summary, Rule 1006 states that the underlying records 
must be made available to the adverse party.88 In addition, the court may require that the underlying records be 
produced in court.89

Additionally, the chart, summary, or calculations can be properly excluded from evidence if the underlying 
original documents would themselves be inadmissible.90 For example, if the underlying documents are hearsay 
that are not made admissible by virtue of an exception, such as the business records exception, or not 
otherwise made admissible to support expert testimony pursuant to Rule 703,91 the chart, summary, or 
calculation will be excluded.92 This principle does not mean, however, that the underlying data actually must be 
admitted into evidence. Often the voluminous underlying data could be admitted but the parties elect not to do 
so and to rely solely on a summary, which is admitted into evidence.93

[4] Summaries of Other Evidence

Rule 1006 expands Tennessee common law by permitting summaries not only of writings, but also of 
recordings and photographs, to be admissible as substantive evidence. Although the circumstances in which 
this expansion will be useful are probably somewhat limited, when applicable this can be an effective trial 
technique and may be the only practical way to present important proof. For example, in a case in which the 
issue involved the contents of tape recordings of 3,000 telephone calls, a summary of the contents of the calls 

Rehab. Ctr., LLC, 2018 Tenn. App. LEXIS 450 (Ct. App. 2018) (where summary witness made assumptions and offered 
conclusions regarding the underlying data she presented, and her testimony included an implicit conclusion that the defendant 
saved funds by not staffing to expected levels; the defendant argued that the summary did not meet the case law requirement 
under Fed. R. Evid. 1006 that a summary witness be “accurate and nonprejudicial”; although recognizing the persusavie 
authority of case law interpreting Fed. R. Evid. 1006, the appellate court held that admitting her testimony was not an abuse of 
discretion, since reasonable minds could differ as to the propriety of admitting it, the defendants were able to cross-examine the 
summary witness and presented their own witness to rebut her testimony, and most of the objectionable testimony was elicited 
by the defendant during cross examination).

87.1 Hatfield v. Allenbrooke Nursing & Rehab. Ctr., LLC, 2018 Tenn. App. LEXIS 450 (Tenn. Ct. App. 2018).

88 Evans v. Boggs, 35 Tenn. App. 354, 245 S.W.2d 641 (1951); International Union, United Auto., Aircraft and Agr. Implement 
Workers of Am., AFL-CIO v. American Metal Prods. Co., 56 Tenn. App. 526, 569–70, 408 S.W.2d 682, 702 (1964). See below 
§ 10.06[5].

89 Tenn. R. Evid. 1006.

90 Alexander v. Inman, 903 S.W.2d 686, 702 (Tenn. Ct. App. 1995) (accountant’s summary of business records, separately 
admissible under business records hearsay exception, should have been admitted), rev’d on other grounds, Alexander v. Inman, 
974 S.W.2d 689 (Tenn. 1998). See also United States v. Oros, 578 F.3d 703 (7th Cir. 2009) (summaries of telephone and bank 
records inadmissible because proponent did not lay foundation that the records themselves were admissible business records 
under Rule 803(6)).

91 Rule 703 clearly allows an expert to base his or her testimony on certain reliable information not itself admissible. This means 
that the expert’s opinion testimony may, in actuality, involve a summary of data not itself admissible. Rule 705 authorizes the 
court to require the expert to disclose the underlying data on cross-examination. If the expert uses a chart or other forms 
covered by Rule 1006, then Rule 1006’s disclosure requirements must be satisfied.

92 See, e.g., United States v. Pelullo, 964 F.2d 193 (3d Cir. 1992) (summary of inadmissible bank document).

93 See, e.g., United States v. Bakker, 925 F.2d 728 (4th Cir. 1991) (11 composite videotapes taken from 200 hours of 
broadcasts).
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was admissible when the recordings themselves were made available to the adverse party.94 A transcript of a 
tape recording has also been found to satisfy the best evidence rule.95

[5] Examination of Originals by Other Parties; Notice

Rule 1006 uses the adversary system to ensure that summaries are accurate and the trier of fact is not 
mislead. The rule states that if summaries are used, the other parties are entitled to examine and copy the 
originals or duplicates at reasonable times and places. The obligation to provide access to the underlying data 
is a prerequisite to using a summary under Rule 1006 and is independent of ordinary discovery practice. The 
summary is not admissible under Rule 1006 if the underlying data are not available for this inspection.96

Although Rule 1006 does not specifically mandate pretrial notice, the proponent of a summary under this rule 
may have to provide it anyway if the summary is based on voluminous items that will take considerable time to 
sort through. The reason is that Rule 1006 mandates that when a summary is to be used, the originals or 
duplicates providing the underlying information “shall be made available for examination or copying … at 
reasonable times and places.”

Absent pretrial notice of a party’s intent to use a summary, the court may have to suspend proceedings to allow 
the adverse party to go over the underlying data so that the summary can be assessed and challenged. A good 
model is to discuss the issue at a pretrial conference and perhaps schedule access to both the summary and 
the underlying data, well in advance of trial. Notice would be especially helpful if it clearly identified the charts or 
other evidence to be introduced as summaries covered by Rule 1006, listed the documents underlying the 
summary, and indicated when and where the underlying items can be examined and copied.97 Delaying such 
notice until the summary is to be introduced could lead to exclusion of the summary because of the failure to 
provide “reasonable” access to the information being summarized.

Counsel opposing admission of a summary under Rule 1006 should make efforts to demand access to the 
underlying data. Failure to do so can be viewed unfavorably by an appellate court.98

[6] Applicability of Rules 401 and 403

Although Rule 1006 provides that a summary of writings, recordings, or photographs may be admitted, this 
proof may still be excluded by Rules 401 and 403. If the summary is incomplete or inaccurate, it may be 
excluded as irrelevant under Rule 401. Similarly, if the summary has little probative value, the trial court can 
exclude it under Rule 403 if the probative value is substantially outweighed by the danger of unfair prejudice, 
confusion or misleading the jury. Another option is for the summary to be altered to remove the objectionable 
features.99

94 United States v. Clements, 588 F.2d 1030, 1039 (5th Cir.), cert. denied, 440 U.S. 982 (1979).  See also United States v. 
Bakker, 925 F.2d 728 (4th Cir. 1991) (admitting 11 composite tapes of television evangelist’s efforts to raise funds; the original 
tapes would have taken 200 hours to be heard).

95 State v. Coker, 746 S.W.2d 167, 172 (Tenn. 1987) (pre-rules decision; admitting transcript of poorly recorded tape recording 
after judge compared original tape recording with transcript to ensure accuracy). See also State v. Mosher, 755 S.W.2d 464, 469 
(Tenn. Crim. App. 1988) (jurors were given a transcript of a tape recording to read while listening to the actual recordings, and 
were instructed that the tape recordings are the real evidence if there is a conflict between the tapes and the transcript; no best 
evidence violation).

96 See, e.g., United States v. Modena, 302 F.3d 626 (6th Cir. 2002) (summaries of financial transactions inadmissible because 
the underlying records were not made available by the party offering the summaries).

97 See Air Safety v. Roman Catholic Archbishop of Boston, 94 F.3d 1, 8 (1st Cir. 1996).

98 See R & R Associates, Inc. v. Visual Scene, Inc., 726 F.2d 36 (1st Cir. 1984).

99 See, e.g., United States v. Drougas, 748 F.2d 8, 26 (1st Cir. 1984) (charts of telephone calls modified to remove 
argumentative inferences).
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1 Tennessee Law of Evidence § 10.07

Tennessee Law of Evidence  >  CHAPTER 10 ARTICLE X. TENNESSEE LAW OF EVIDENCE—
CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS

§ 10.07 Rule 1007. Testimony or Written Admission of Party

[1] Text of Rule

Rule 1007 Testimony or Written Admission of Party

Contents of writings, recordings, or photographs may be proved by the testimony, 
deposition, or written admission of the party against whom offered, without accounting for 
nonproduction of the original.

Advisory Commission Comment:

This rule dispenses with the original document requirement in the circumstances described. 
Note that the proposed rule requires an unsworn statement of the contents of a document to be 
in writing.

[2] Admissibility of Testimony or Written Admission

[a] In General

Rule 1007, an exception to Rule 1002, dispenses with the original writing rule when the other party provides 
proof of the contents of a writing, recording, or photograph by presenting the deposition, testimony, or 
written admission of the party against whom the contents are offered. In other words, if Defendant 
describes the content of a letter or contract during Defendant’s deposition, Rule 1007 allows Plaintiff to 
satisfy the original writing rule by introducing the deposition to establish the contents of the document.

[b] Testimony or Deposition

No original need be produced nor its absence explained to prove the content of a writing, recording or 
photograph through the testimony or deposition of a party against whom it is offered, Rule 1007. The 
source of the evidence is the statement of that adverse party, who should have no cause to complain, 
because he or she provided the statements proving this evidence or, alternatively, committed perjury and 
should not subsequently be permitted to conceal these falsehoods by raising a best evidence objection.

[c] Written Admission

The same rationale applies when Rule 1007 allows the proof of such evidence through the written 
admission of the adverse party. No particular form of writing is prescribed by Rule 1007. It can be in such 
forms as a letter, memorandum, diary, note, book, or newspaper article. The writing need not be signed, but 
of course it must be authenticated as that of the party against whom it is offered. Oral admissions (except in 
depositions or testimony) cannot be used for this purpose under Rule 1007, but may be admissible under 
Rule 1004 when secondary proof is permitted in some cases.

If, for example, a lawsuit involves the contents of a contract and the defendant has admitted in a deposition 
or in a letter to the plaintiff that the contract required the defendant to perform certain obligations, the 
contract itself need not be produced, nor its absence explained, to prove the contract provision through the 
defendant’s written admission or deposition transcript. If the defendant’s only admission was made orally in 
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a conversation with the plaintiff, Rule 1007 would be inapplicable but Rule 1004 could be triggered and 
permit the plaintiff to testify about the conversation if the plaintiff can establish that the original or proper 
duplicate was lost or otherwise unavailable under Rule 1004.100

[d] Admission and Statement Against Interest Distinguished

Rule 1007 dispenses with the original writing rule but does not overcome other evidentiary hurdles, such as 
hearsay. However, the party’s statement could qualify as a statement against interest, Rule 804(b)(3), or 
party admission, Rule 803(1.2), thus satisfying the hearsay bar. In one situation, however, the hearsay rule 
may be satisfied but Rule 1007 will still exclude the statement. This occurs when the adverse party’s 
statement about a document’s contents is clearly an admission and perhaps also a statement against 
interest, but was oral (not in testimony or a deposition) and therefore, does not satisfy the best evidence 
rule.

Tennessee Law of Evidence
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100 See generally STEPHEN A. SALTZBURG, MICHAEL M. MARTIN & DANIEL J. CAPRA, 5 FEDERAL RULES OF EVIDENCE MANUAL 1007-2 
(9th ed. 2006), for a discussion of the relationship between Rules 1004 and 1007.
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Tennessee Law of Evidence  >  CHAPTER 10 ARTICLE X. TENNESSEE LAW OF EVIDENCE—
CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS

§ 10.08 Rule 1008. Functions of Court and Jury

[1] Text of Rule

Rule 1008 Functions of Court and Jury

When the admissibility of other evidence of contents of writings, recordings, or 
photographs under these rules depends upon the fulfillment of a condition of fact, the 
question of whether the condition has been fulfilled is ordinarily for the court to determine 
in accordance with the provisions of Rule 104. When an issue is raised as to (a) whether the 
asserted writing, recording, or photograph ever existed, or (b) whether another writing, 
recording, or photograph produced at the trial is the original, or (c) whether other evidence 
of contents correctly reflects the contents, the issue is for the trier of fact to determine as in 
the case of other issues of fact.

Advisory Commission Comment:

Division of responsibility between judge and jury is similar to the traditional provisions of Rule 
104.

[2] Functions of Court and Jury

[a] In General

Rule 1008, as noted in the Tennessee Advisory Commission Comment, is a special application of the 
concepts in Rule 104 regarding the trial court’s responsibility to decide preliminarily whether certain 
conditions have been met and thus determine conditional relevancy. In general terms, the judge alone 
resolves questions about technical satisfaction of the best evidence rule. The trier of fact decides issues 
that directly affect the factual basis of the controversy.

[b] Judge-Only Issues

With regard to best evidence questions, the trial judge alone must decide the following preliminary 
questions, pursuant to Rule 104(a):

(1) whether, under Rules 1002 and 1003, an item of evidence is an original or qualified duplicate;101

(2) whether, under Rule 1003, a genuine question has been raised as to the authenticity of the original 
so that a duplicate is inadmissible unless a satisfactory reason is given for not producing the 
original;102

(3) whether, under Rule 1004(1), an original has been lost or destroyed and, if so, whether any 
evidence of bad faith on the part of the proponent exists;103

101 Id. at 1008-2.

102 Id.
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(4) whether, under Rule 1004(2), an original can be made available by any judicial process or 
procedure;104

(5) whether, under Rule 1004(3), a party in control of original evidence was given proper notice of 
its necessity at trial;105 and

(6) most importantly, whether, under Rule 1004(4), evidence deals with a collateral matter or a 
controlling issue.106

All of the foregoing questions come from specific conditional provisions of Rules 1001–1004. Each deals 
with a technical aspect of the best evidence rule, rather than a simple question of fact.

[c] Judge-Jury Issues

When relevancy of a writing, recording, or photograph depends on the existence of a fact, the trier of fact is 
given the ultimate responsibility for determining whether the fact existed. Under Rule 104(b), the court 
should admit this evidence if counsel introduces “evidence sufficient to support a finding of the fulfillment of 
the condition.” The trier of fact then decides the contested facts. Rule 1008 specifically delegates to the trier 
of fact three issues: whether the asserted evidence ever existed; whether another writing, recording or 
photograph produced at trial is the original; and whether other evidence of contents accurately reflects the 
contents. These are questions of fact that properly fall within the province of the jury.

[d] Illustration

Assume that the plaintiff asserts that the defendant gave her a valuable ring. The defendant argues it was a 
loan. Plaintiff maintains that defendant wrote a letter to plaintiff indicating the ring was given as a gift. If 
plaintiff offers a copy of the letter, the judge alone would decide if the production of the original is excused 
for one of the reasons given in Rule 1004, and whether the copy is a duplicate under Rule 1001(3). On the 
other hand, if defendant argues that the original letter never existed, the issue would be decided 
preliminarily by the judge and ultimately by the jury, Rules 1008 and 104(b).
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103 Id. at 1008-3. See, e.g., Seiler v. Lucasfilm, Ltd., 808 F.2d 1316 (9th Cir.), cert. denied, 484 U.S. 826 (1987).

104 STEPHEN A. SALTZBURG, MICHAEL M. MARTIN & DANIEL J. CAPRA, 5 FEDERAL RULES OF EVIDENCE MANUAL 1008-2 to 1008-3 
(9th ed. 2006).

105 Id. at 1008-3.

106 Id.
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